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GREENWICIL INs. CO. Vs. PROVIDENCE & STONINGTON 8S. 8. CO, l 


] UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting: 

Because in the record and proceedings as also in the rendition of 
the puedo ht ofa plea Which is in the said cireuit court before you, 
or some of you, between The Providence and Stonington Steamship 
Company, plaintul, and The Greenwich Insurance Company, de- 
fondant, a manifest error hath Laenpoprenae d.to the ereal damage of the 
said The Greenwich Insurance Company, defendant, as is said, and 
as appears by its complaint, we, being willing that sueh error, if 
any hath been, shold be duly corrected and fall and speedy justice 

done to the er adeneigge th this behalf, do command you, 

2 if judgment be therein given, that then, under vour seal, dis- 

tinetly nnd oe you <enad the record anid proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States and the justices thereof, at the Capitol, in the 
city of Washington, together with this writ, so that vou have the 
sume at the sara City ot Washington before the said Supreme Court 
ane the justices thereof on the second Monday of Oetober next, that, 
the record cutie proceedings aforesnid bye brag Inspected, the said Su- 
preme Court Mav Calise fraorthi r to be clone therem to correct that 
error What of right and according to the laws and customs of the 

Lnited States ought to be done. 

Witness the Tlonorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United Sthtes, this seventh dav of Au- 
ms riist, " tha vear of our Lord (ylbe those e berliat hundred ancl 

wightv-three, and of the DIidependence of the United States 
the one hruanedred anel ie lith. 


TIMOTILY GRIFFITH, Clerk 
The foregoing writ is allowed, dated August Ist, 1SS3. 


SAM'L BL VTCHFOR 1), 
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loxirrep States o- Awenica, Nowthern District of New York: 


ht ener 4 s*,} ; . —- . . ° b . 
i. | ‘Timothy Garittith. clerk of the erreuit court of the United 
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the second erreuit. by virtue of the foregoing writ of error, and in 
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2 THE GREENWICH INSURANCE CO, Vs. 
a 
and of the Independence of the United States the one hundred and 
eighth. 
[Seal of U.S. Cirenit Court, Soutll. Dist. New York.] 
TIMOTITY GRIFFITH, Clerk. 


4 | Mndorsed:] U.S. cireugt court, southern dist. of New York. 
Providence anid Stonington yeep Company ag st the 

Crrecnwich Tnsurance Co. (Origen. il. Writ of error. Butler. Still- 

man & Iubbard. defendant's Attorney. 111 Broadway, N. Y. 

[ Stamiped. | } 

5 SU eHONS, 


Suprenre (Court. 


Tht PRovipeNnck AND STONINGTON STEAMSHIP Company. Plaintitf, 
agigiust 


The Greenwici INscuraxee Covrpany. Defendant. 


e 


To the above-named de fondant : | 


You are hereby sumunoned to answer the complaint in this action, 
and to serve a copy of vounranswerfon the plaintiffs attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of vour fajlure lo appear or answer judg- 
ment will be taken against vou bw default for the relief demanded 
in the complaint. 

Dated June loth, ISst. ° 

* WILLIAM P. DIXON, 
Plaintie’s Mlorncy, Office No: 50 Wall Street, New York City. 


5 [ Endorsed :] Supreme court. Citv and county of N.Y. The 

Providence and Stonington Steamship Co., vs. The Greenwich 
ee oe Summons. To the defendant. Win. P. Dixon. 
plits att'y, o0 Wall st, N. ¥ 


( Vaannilaant 
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prehe Court. 
Ciry axp Cousty or New Yore: : 


THe ProvipeNck AND STONINGTON SreaMsuip Company. Plaintiff. 


Cfaetveta pul 
j p 


THe Greenwich IXsrraxce-Company, Defendant 


The plaintiff above named, by Wilf 


un P. Dixon. its attorney. for 
complaint against the defendant, res} 


‘ - 
thully shows to the eourt : 


I irst. That at the titnes at I Matter mitill was 
and still is a corporation duly organized and existing under and by 
virtue of the laws of the State of Ritode Island. and was. at <ucl? 
times owner of the steam Thode ledangd.” 


, 
‘ 


‘i 
¢ 
all entioned the pl; 


‘ rey) ‘ ° : | . . q ° ; : 
Seeond. baat ul the Tiles dye I pag li mehitioner the a feredsunt 


Was ahd it now Is a corporation duly Mroanized anal « \isting under 
. , » , ‘ 2 . 
anid by virtue of the laws of the State of Now York. » 
6 


THE PROVIDENCE AND STONINGTON STEAMSHIP CO, " 


Third. That heretofore, amd on the oth day of April, ISSO, sid 
defendant in) its sit Pelle, The (ireenwich Pnsurance Company, 
made “hil delivercd bite siti platntiy, Thy Providence une Sto 
ington Steamship Company of the Citv of New York, its) certain 
polley of lrstirance. Hurbered OO. Wher bv, it) consi ration cnt 
the sum of two hundred dollars to said di fennel brat, praiel by said 

plarmtaity, thre ~ad defendant did i re sade pelagntill 1 the 
S sum of ten thousand dollars for the rin of six months from 
the fifth day ot April, ISSO, at noon, to the titth day of Oecto- 
ber, ISSO, at hoot, for all une any eLearners to the plaimtifls sitidl 
steamer “ Rhode Island.” her engines, botlers, tnachinerv, &e., that 


might arise from the perils of the sea, and for all 
| laintitl hereby refers to the 


| Lbbacieres Calis 7 by 


stranding, stnking, or collison, and thy 
sald policy for the particulars thereof, oid 
of this complaint. 

Fourth. That at the thme of isstuane 
tforesaid it was understood and agreed by and between the planititl 


} ’ ' 
lite the def relent, by aevreemehnt ehaal cel livecolh Thre’ saute prev bery cof 


hikes thie siktibe’ oa preer 


ol tly pollen of psuranee 


lon Continue np fore 


HLSta abe ; those thie site polley of Presta) ihic 
from the date of expiration thereof until notice should be given the 
defendant of thr discontinuanes tt Ltils polearnatatl, is the as- 
sured, Was to pay for such privilege a peo refa rate of premium tor 

plaimtith is ready and willing to 


the time used, which premium this plaintul is read: 


‘aii 


pay. 


a4 ‘ 


Fifth. That on the night of the sixth d { November, DSSO 
suid policy and privilege being still in force, no notices of the dise 
tinuanee thereof having been given by the planitith to the defend. 
ant, as provided for in theagreement herein betore referred to, the said 


steamer * Rhode Island “while proceed from New York to Prov 


dence (y))} at r revular Uri}, anil Whi Lh copepe ‘Peevey Peatl bred) pertine 
. } } ’ | ‘ } . 
olf the Rhode Island Island shore. ran unte aid <truck on therocks at 
. ’ ’ ' 
Bonnet Potnt. and thereby strand: brie] (the fe ried 
fury of the wind and sea was wrecked. and the plapititl thereby 
<ustatned and suffered damages 1 cess of ftiftv-seven 1 bssrnid 
. 
five hundred dollars. the total amount of iInmsuranee upon said 
steiner. 
‘ | 4h } : 43° 7 re ‘ ‘iil ] | ‘ 
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the sum of ten thousand dollars, with interest since the 2sth day of 
February, LSS1, besides the costs and disbursements of this action. 
WILLIAM BP. DINON, 
Plaintilis Attorney. 


Office and post-office address: No, 50 Wall street, New York city. 


Ciry AND County oF New York..ss: 


David S. Babcock, ae duly swarn, says: That he is president 
of The Providence and Stonington Steamship Company, the plaintul 
named in the above-cntithed action: that he has read the foregoing 
complaint and knows the contents thereof, and that the same is true 
of his own knowledge, except as to those niatters therein stated to be 
wleged on information and belief, aid as to those matters he be- 
lieves it to be true. : 

DS. BABCOCK. 
s 
Sworn to before me, this 11th day of July, ISS]. 
» JAMES ©.) GERARD, 
; Notary Pahlie. 


10 [ indorsed :| Supreme Court. pp Providence and Ston- 
ington Steamship Company against Phe Greenwich Insurance 


Company. Complaint. (° Rhode island.” William DP. Dixon, 
plaintiff’s attorney, 50 Wall street New York city. To Messrs. 
putler, Stillman & Ilubbard, att vs fur deft 


11 Supreme Court, City and County of New York. 


THE PROVIDENCE AND STONINGTON ST I Mati Company. Plaintill, 
adaiust 


THE GREENWICH [NsURANCE,COMPANY, Defendant 


The defendant above named, ly Déaitler, Stillman sna Ilubbard, 
its attorneys, answers the complaint yor the plaimti? in the above- 
entitled action iis follows x 

birst. The defendant admits threat it thade ane deliv red to the 
plaintiff on the oth day of April, ISS) its policy of insurance, num- 
be red 2? GOOL, on the steamer Rhode Is}and. but vers that the terms 
and conditions of the said poliey crf Ingurance are hot truly and fully 
set forth in the complaint, and for greater certainty ad. tacneds that 


:. ue : . : : a NTs } ° ! ; " ~% , 
the on ivinal police: \ (>f re cLTice ie Preoiudeed (o]} rié Senet 
Second. The defendant adn is that at the time of the tssu- 


12 ance of the said poliey of insurines an agreement Was mite 
by apes ot wonts te plamtu? angl detendant, and written upon 
’ . : 


{ 
’ , } be : " , 
the face of the sata PpoHeV Of Misuraties that the ssid pollev of mn- 


surance Was to continue in force frei? the date of CXp! titi 

notice should be given to the detendant of its diseont hunnce, thr 

assured to prea for such priviles : fo tor the time used. and 

that on the 6th dav of November, PSS, the said sterner Pode [s- 
‘ , a 

land, while procees ding from New York to Providence. struck on the 


:, , , : , 
rocks at bon hel 1’ hit, Abel subse on i Peeudgide boost. tadned (LpOon 


of 
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THE PROVIDENCE AND STONINGTON STEAMSIILID CHO. » 


formation and behef the defendant denies cach and every other 
allegation in the said complaint contaimed., 

Third. Further answering the said complaint, the defendant avers 
that the said policy of insurance was for the term: of six months, to 
wit, from the 5th day of April, ISs0, at noon, until the Sth day of 
October, ISSO, at noon: that on the dth day of October, ISSO, the 

defendant duly notified the plaintiff that the defendant would 
Le} not renew or continue the said policy beyond the said Oth 
day of October, 1850, 

fourth. further wuswering the =i complaint, the defendant 
avers that subsequent to such notice, and on or about the Oth day of 
October, ISSO, thie platmtill nereed that the said polley of Insurance 
should be discontinued and expire on the oth Lat) ol November, ISSO), 
at toon, 

liftth. Further answering the siaie complaint the defendant avers 
that ho prool- of loss under the said poliey of Insurance have ever 
been made hy the plarnatifl to the defendant, and that hy the terms 
and conditions of said) poliey of insurance tt was provided that im 
case of loss under the sitlel polley of insurance parvinent should be 
made only within thirty days after proof of same. 

Sixth. Further duswerlg the sated complaint, the defendant avers 
that no demand was ever made on it by the plaimti! for the pay- 

mentot any loss on said polley — tothe bringing of this action, 
1} Wherefore the defendant demianeds purelerrane mit thet the std 
complaint of the plaintill bee cListiidss 1P With Costs, 
BUTLER, STILLMAN & TLUBBARD, 
; "* — Defendant's Atlorneys. 
Ciry AND Country or New York, ss: 

Mason A. Stone, being duly sworn, deposes and savs: That he is 
the secretary of The (irecnwich Insurance COMPU, defendant 
above named: that he has read the foregoing answer and knows the 
contents thereof, and the same is true to lis knowl dere. XCepl us te 
the matters therein stated to be alleged on information and belret 
and that as to those matters he believes it to be true 


Sworn to before me, this 13 day of September, ISso 
WILLIAM T. GILBERT, 
Notury Public, Kings Co 
Cert. in X. ¥. Co | 


In (Maidorsed:) New York supreme court. The Providence 
‘itied Stonington Steamship Comipany, pedsnnaa tae, is ‘} bre Cepean 

wich Insurance Company defendant. Answer. Butler Stillman A 

Llubbard, defendant's attorneys, DIL Broadwav. New York 


14) Ata ~poeehul term of the sumreme court of the Stete of New 
York Ly) ane bevy thie cit ane eerniyv «el New 7 Tk. bie ; al 


. . ‘ " ‘ 
i he ; -?) , ; ’ | 
the court-louse m the city of New \ OPK cli the Solid aay ob Novem: 


. 
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The Provipexnce AND STONINE TON SreaAMsuip Company, Plaimtitl, 


gainst 
The Greenwich INscgpance Company, Defendant. 


On reading and filing the anfiexed petition of i.e Greenwich In- 
surance Company, verified the ‘l4th day of Noveniber, ISS], pray- 
Ine for the removal of this suit {nto the cirenit court of the United 
States for the southern district, of New York, in pursuance of the 
laws of the United States relating to the removal of suits from: the 
State courts, and upon filing the bond, with good and sufficient 

surety, offered by: said defend: init, according to the require- 
7 ments of said laws, on motion of Butler, Stillman & Hubbard, 

attorneys for the defendarit, it is ordered that said bond, with 
vood and sufficient surety, and suid) petition be accepted, and that 
sald suit be removed into the ecireuit court of the United States for 
the southern district of New York in the second circuit, and that no 
further proceeding be had in this court. 

Witness the honorable —— -one of the justices of said su- 
breme Court, ald the seal thereof, the — day of ——, ISS1. 

A COPY. ‘ 


[Counts Clerk's Sen] 


WILLIAM A. B SUT LER, Clerk 


Please take notice that the wathin is a COPV of an order made 
hiercin and ent red and filed im (16. oftice of the clerk of this court 
on the 22 day of November, ISsl.e 

N. ¥.. December 21. 1SS1, ‘ 

BUTLER, SMELL MAN & TTUBBARD, 
[yt ts Att ys. 
To Wim. P. Dixon, pltt’s att’y. 


lS Petithon. 
Super me Court of thetState of New York. 


The Provipence & STONINGTON MeaMsmip Company, Plaintiff, 
(fesis 19st 


The Greenwici INsS@ Rance Company. 
& 
To the supreme court of the State of New York: 


The petition of The Greenwich Thsurance Company respectfully 
shows that vour petitioner is the d@ftendant in this suit, and that 
the same was brought by The Providénee and Stonington Steamship 
comp anv onor about the loth Lay { June. ISSLo ina State eourt, 
tO WI, the “Uprebne Cour yf this Stat of .# - Vosk for “oe pre path 
county of New York, and that at the qitnie of bringing this suit vour 
petitioner was and new Isa citizen af the State of New York, slid 
that the platntitl Was not at the titre | t ; 
of the State of New York. but was and mow Isaeltizen of the State 


. ’ ! - 
of Rhode Island: and vour petitioner furthes es iggy iv shows 
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THE PROVIDENCE AND STONINGTON STEAMSHIP CO. ‘ 


said plaintiff being a foreign corporation organized and existing 

under and by Virtue of the laws of the State of Rhode Isler 
1!) and the said defendant being a corporation organized and 

existing under and by virtue of the laws of the State of New 
York: and further, that the said plaintul claims in the stummens 
and complaint in this suit as damages against your petitioner the 
sum of ten thousand dollars. and that the matter tin dispute execeds 
the sum of five hundred dollars, exclusive of costs. 

That this suit has not been tried but is at Issue and now pending 
for trial in the citv and county of New York at th's November term, 
ISS]. and that the said term is the term of this court at whieh said 
enuse could be first tried. 

That > vour petitioner desires to remove this suit) before trial 
ern district of New York, bi hig the district where said suit ts pe tele 
ing,"in the sceond circuit, Ino pursuance of the Revised Statutes of 
the United States and of the act of Congress entitled “An aet to de- 
termine the jurisdiction of circuit courts of the United States and 
te regulate the removal of causes from State courts and for other 
Purposes,” approved Mareh 3, ISTO. ned thrat your petitioner Is 
ready and willing to make and file herewith a bond, with good and 
sufficient surety, for its entering In such cirenit court om the first 
day of its next session a copy of the record in such suit and for paying 
all costs that may be awarded by said crreuit court if said court shall 
hold that said suit was wrongfully or tmproperly removed thereto 

and for doing all other acts and things required to be done 
20) by the Revised Statutes of the United States, and by the said 
lL provided, amd it offers 


thereof lite the hex! elreutt cotrt of the Lo nitedt Stites for the sotith- 


set of Congress in such case made an 
herewith its bond, executed by Mason A. Stone, of New York city, as 
surety, In the penal sum of tive hundred dollars, conditioned that 
Your petitions r shallenter in) such eireuit court on the first day ot 


Its next session a copy of the record in such suit, 
bit contri rf “ihe eounrt ~hall 


and for paving: all 


reel 


costs tht miay be awardedt by sald erret 
hold that said cause was wrongfully or improperly removed thereto, 
and for doing such other appropriate acts as by the Revised Stat 
utes of thie Lo nited Stites anid ly tlie sit eh ao] (omeress ire Te 
quired to be done: and vour petitioner therefore prays that the sard 


’ 
Hretv aecordinge to satd pre 


visions of law. and that said suit mav be retnoved ito the next 


elreult court of thie Lnited Stutes, to bee Tnedad ry othe Souther 
trictof New York, in the second cireuit, pursuant te the statut 
mide and provided, and threat lie frorthies pel moeud pos | 


honed be Cee pt doaas good ated suther nts 


therein in this court. 
And vour petitioner will ever pray, & 
Dated November Db DSS] 
The GREENWICTE INSURANCE Co 
By M.A. STONE, Sceretary 


BUTLER. STILLMAN & TUEBBARD, 
AMorneys fey’ Petit fstier 


tern a tt: <i ha ac I oo 


he a Ail ill a mgs agement 


Ce ee ee 


S THE GREENWICH INSURANCE CO. VS. 
i 
STATE OF New York. ) 


City and County of New York, y” 
@ 
Mason A. Stone being duly sworn, deposes and says: That 
21 he is the secretary of The Greenwich Insurance Company, 
petitioner above named; thriaat: he has read the foregoing pre 
tition and knows the contents thereof, and that the same is true of 
his own knowledge, except as to thie matters therein stated to be 
alleged on information and belief Wand as to those matters he be- ' 
lieves it to be true. ; 


q M. A. STONE. 
Subseribed & sworn to before the this Lith day of November, 
*~WILLIAM T. GILBERT, ! 
j Notary Public, Kings (y. 
Cert. in N..¥. Co. : 
») Bond. 


Supreme Court of the'State of New York. 
i 


The ProvipeNncle AND STONINGTON STEAMSHIP Company, Plamtil, 
against 
Tue Greenwicu INsurANCE Company, Defendant. 


We, The Greenwieh Insurance Company, as principal, and Mason 
A. Stone, of New York city, as surety, are held and firmly bound ; 
unto the plaimtil, The Providence and Stonington Steamship Com- 
panv,in the sumof five hundred déllars, lawful money of the United 
States of Ameren, to be paid to the said The Providence and Ston- 
Ington Steamship Company, or to its successors or assigns; for which 
payment, well and truly to be made, we hereby bind ourselves, our 
successors, heirs, executors, and administrators, jolntly and severally, 
firmiy by these presents. 

Sealed with our seals, dated the 1 ith, day of November, 1SS1. 

Whereas a suit Was brought on or aboutthe 16th day of June, one 
thousand eight hundred and cighty-one, in the supreme court of 
the State of New York In and ¢or the city and county of New 
York, by the said Providence and Stonington Steamship Company 
against the said Greepwich Insurance Company, and the same 
Is now pending for trial in said supreme court of the State 
‘ of New York, and is rempvable into the cireuit court of 

the United States for the sguthern district of New York, in 

the second circuit, une r the Rev ies d Statutes of the United States 
and under the act of Congress entitled “An act to determine the 
Jurisdiction of circuit courts of the United States and to regulate the 
removal of causes from State courtstand for other purposes,” approved 
Mareh od, ISvo% and 

Whereas the said The Greenwich Insurance Company has filed its ye 
petition in the said supreme court for the removal of said suit inte 
the next cireuit court of the Lnitgl States to be held in the southern 


; w 


° 


‘ 
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district of New York, in the second circuit, pursuant to the said 
statute of the United States In such made and provided : 
Now, therefore, the condition of this obligation is such that if 
the above bounden The Greenwich Tnsurance Company, its sue- 
CeSSOr OF SUCCOSSOTS, shall Chiter, or Catise to by entered, in) the cireult 
court of the United States for the south rit district ot New York, On) 
the first day of its next session, a copy of the record insueh suit, and 
‘ shall pray all costs that hiay be awarded Ly the itil circuit court if 
the said court shall hold that such suit was wrongfully or improp- 
erly removed thereto, or cause to be done such other appropriate acts 
as by the Revised Statutes of the United States and the said aet of 
Congress are required to be done upon the removal of a suit inte the 
United States circuit court, then the above obligation to be void ; 
! otherwise to remain tn full force and virtue. 
THE GREENWICTE INSURANCE €©., 
LL. Ss. | by M. A. STONE, Seeretary. 
M. A. SIONE. [ 1... | 


24 STATE OF New York, ae 
City and ¢ oly of New York, } 6 

Qn this lith day of November, S81, before me eame Mason A. 
Stone, with Whom | ‘lth personally acd uated, who being by rie 
duly sworn.says: That he resides at No. 25 East 66th St. in the city 
of New York: that he is secretary of The Greenwich Insurance Com- 
pany, the corporation described in and which has executed the fore- 
evolny bond: that he knows thr corporate: s il thereof: that the seal 
affixed to said bond is the corporate scal of the said The Greenwich 
Pnsurance { OMIA, sid Was allie dsthre reto hy its authority, and 
by like authority he subseribed his name thereto. 

WILLIAM T. GILBERT, 
Notary Public, Kings Co. 
Cert. in &. ¥. Ce 


SrTraTrk or New York. 
(uti (fii f giunuly at Ne i] pork. j ; 


Mason A. Stone, being duly sworn, savs: That he is the surety 
named in the fore olny obligation: that he is a resident of the State 
of New York and a treeholder therein, and is worth the sum of 
$1,000.00 overall lis just debts and habilities and exclusive of prop- 
erty exempt by law from execution 


: M. A. STONE. 


Sworn and subseribed to before me, this 14 day of November, ISS] 
WILLIAM PT. GILBERT, 
Notary Public, Kings (a 
Cert. in N.Y. Co | | 


pF STATE oF New York. 
( if i @ val Casita ot Ni j lurk. j 


I certify that on this Lith dav of November, ISSL, before me per- 


sonally appeared Mason A. Stone, to me known, and known to me 
-) 


—— "hy, 


a ee —_- 
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: 
to be the same person described in afid who executed the foregoing 
bond, and acknowledged to me that he executed the same. 

WILLIAM T. GILBERT, 
‘ Notury Public. Kings (. 
Cert. in N.Y. Co. ' 


s 


Foregoing bond is hereby wren as to form and suflicieney of 


suretics. | 
Dated N. Y., November 22d, 1Sdl4 
C. DONOTIUE, /. 


wan STATE OF New York, 
. ] . , a ASN eo 
(ity and ( oupty aD | Ne ii ) ork, 


I, William A. Butler, clerk of the sid city and county, and clerk of 


the Supreme court of said State for said county, do certify that I 
have compared the preceding with the original summons, com- 
plaint, answer, petition, boned, & orler of removal, composing the 
record in the action entitled “The [rovidence & Stonington Steam- 
ship Co, ag’st The Greenwich Insurance Co,” on file in my office, and 
that the same are correct transcripts therefrom and the whole of 
such originals. 

In witness whereof [have hereunto subscribed my name and af- 
fixed my office seal, this 25 dav of Nov., ISS]. 


(County Clerk's Seal. ] ; 
WILLIAM A. BUTLER, Clers. 


20 | Mndorsed :| New York supreme court, The Providence and 

Stonington Steamship Company, plaintiff, against The Green- 
wich Insurance Company. Petition, bond, and order removing cause to 
the United [States] circuit court. «“ Rhode Island.” Butler, Still- 
fuan & Hubbard, defendant's attorneys, 111 Broadway, New York. 
UL S. cireuit court. Filed Apr. >, ISS2. Joseph M. Deuel, clerk. 


e . 


Due service of a copy of the within order of removal and notice of 


entering and filing; the same is hereby admitted this l day of De- 
ccmber, ISS]. Wim. P. Dixon, att’y for pli. 


273  Cireuit Court of the United States for the Southern District of 


New York. 


Tie PRoviIpeNcE AND STONINGTON STEAMSIEIP COMPANY 
ay st 
THe Greenwici INsirance Company. 


This cause having been originally commenced in the supreme 
court of the State of New York in and for the city and county of 
New York, and having been duly removed into this court on appli- 
cation of the defendant, and copies of the record in said cause in said 
New York supreme court duly certthiod having been this dav duly 
filed in this court, and said defendant having appeared herein, by 
its atttornevs, Butler, Stillman &éTlubbard, now, on motion of 
Butler, Stullman & THubbard, it is ordered that said cause do proceed 
in this court as if it had originallysbeen brought herein, and that 


—- ~~ 


— 


4 * ig 
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the appearance of said defendant, by Butler, Stillman & Tlubbard, 
its attorneys, be, and the same is hereby, entered. 


New York, April 5d, 1Ss2. 


2S Circuit Court of the United States for the Southern District of 
New York. 
The Provipence AND STONINGTON STEAMSIEEP Company, Pharmtill, 
against 
The Greenwicu INstrance Company, Defendant. 


Plense take notice that We are retained by ane chp pear lor the de- 
fondant above named in) the nbove-entitled HeTION. sun vou will iiC- 
cordingly enter our appearence for the said defendant. 


N. ¥., April 5, 188z. 


Yours, &e., 
BUTLER, STILLMAN & TTUBBARD, 
lorneys for Lh fy pedanl. 


To Joseph M. Deuel, clerk of the circuit court of the United States 
for the southern district of New York. 

2) (Endorsed :) U.S. cirenit court, southern district of New 
York. The Providence ane Stonington Steamship ( ompany 

agadnst The Greenwich Insurance ¢ ‘OULPMLTLY, Notice of chp pea Pare, 

Butler, Stillman WV Llulbberel, illorhneys for «li fondant, 11] Drowdway, 

New York city. U.S. circuit court. Filed) Apr. Sd, 1882. Joseph 

M. Denel, clerk. 


30) United States Cireuit Court, Southern District of New York 


PROVIDENCE AND STONINGTON STEAMSHIP COMPANY 
cadens 


The Greenwicit INSURANCE CoMPANY., 
* Rhode Island.” 


Consent is hereby given that Miller, Peckham and Dixon be sub- 
=tituted in) my piace cunied stead as allorneys for the complainants inh 
the above-entitled action. 

AVM Pe DINON, 


f onplainant’s Alto iif JE 


MILLER, PECK HAM axp DIXON, 


At a stated term of the cireult court of the United States, southern 
district of New York, held it thie COUTT-roots, in the eity 7) New 
York. on the —_— dav of January, ISsSv 


Present: [Lon, —— —, cireuit judg 


On reading and filing the foregoing consent, ordered that Miller, 


Peckham ane Dixon bee. and thie are hereby, —itiesl trite] 


>| Wh place of William * Dixon iis attorneys for colplaiiants 


in the above-entitled action. 


SAM IL BLATOCITPORD 


(Endorsed :) U.S. erreuit court. The Providence and Stonington 
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Steamship Company against Greenwich Insurance Company. Stipu- 
lation and order of substitution. Miller, Peckham & Dixon, attor- . 
neys for plaintiff, No. 2 Wall street, N.Y. eity. U.S. circuit court. 
Filed Jan. 24, 1882. Joseph M. Deuel, clerk. 


a2 Summons. 
Supreme Court, City and County of New York 
THe PrRovipeNcE AND STONINGTON Sreamsuip Company, Planititl, 2 


against 
Tue GReenwicu INsuRANCKE Company, Defendant. 


To the above-named defendant : 
You are hereby summoned to answer the complaint in this action, ; 

and to serve a copy of your answer on the plaintiffs attorney within 

twenty days after the service of this summons, exclusive of the day 

of service, and, in case of your failure to appear or answer, judg- 

ment will be taken agalnst you by tlefault for the relief demanded 

in the complaint. : 
Dated June ISth, ISS1. 


WILLIAM BP. DINON, 


Vaintiti s Atlobie Ye 
: F al 3 
Otlice address : No. sO WW all street, New \ ork CIty. 


De [ Endorsed ‘| Supreme court, city anid county of New York. 
The Providence ana Stonington Steamship C'o. vs, The (rreen- = 
wich Ins. Co. Summons. Win. BP. Dixon, plaintiil’s attorney, 50 
Wall street, N.Y. ; ‘ 
° 


> 


3-4 Notice of Appearance. 
New York Supreme Court. 


THe Provipence & STONINGTON STEAMSHIP Company. Plaintiff, 
aginst 
THE GREENWICH INSURANCE Company, Defendant. 
, 

Sin: Please to take notice that. the defendant appears mn this 
action, and that we are retained as attorneys for it) theretu. and de- 
mand that a copy of the complaint and all papers in this action be 
served upon us at our offices, No. 111 Broadway, Trinity Building, “ 
New York city. " 

New York, July 2, ISS1L. 

Yours, &e., BUTLER, STILLMAN & HUBBARD. 1 
Atforneys for Detendaut. 


To William P. Dixon, Esq. plaingitt’s attorney 
( } 


35 (Endorsed :) New York supreme court. The Providence 
anid Stonington Steaniship! Company ornidyst Ph (sreen- 


wich Insurance Company Nother iif chp ope iPeibie cyt defendant. 
Butler. Stillman & Hubbard, attorneys for defendant. To Wm I. 


} 


Dixon, plaintiff's attorney. Received Jul. 5, ssl. Wi. PL Dixon. 


THE PROVIDENCE AND STONINGTON STEAMSHIP ©. Lo 
‘> ’ . 
oO ( omplaint, 

Supreme Court, City and County of New York. 


The Provipenck AND STONINGTON STeEAMSIUIP Company, Plarmtill, 
ageinsl 
The Greenwicu TNsunance Company, Defendant. 


The plaintiff above named, by William PL Dixon, its attorney, for 
complaint against the defendant, respectfully shows to the court: 


First. That at the times hereinafter mentioned the plaimtu? was 
and still is a corporation duly organized and existing under and 
by virtue of the laws of the State of Rhode Island, and was at such 
times owher of the steutner ” Rhode Psdeaniel.” 

Second. That at the times hereinafter mentioned the deferedsnt 
Was and it now Is a corporation duly organized and existing under 
nied by virtue of the laws ot the State of Ni \\ York 

Third. That heretofore and on the 5th day of April, ISSO, said 
defendant, in its sald name, The Greenwich Tnsarance Company, 
made and delivered unto said plamtil The Providence and Ston- 
ington Steamship Company, of the city of New York, its certain 
policy of insurance numbered 2661, whereby, in consideration of 
the sllti of two hundred dollars to ssid defi tila praaiel boy still plain 

tiff, the said defendant did) insure satd plaintiff in the sum 
34 of ten thousand dollars for the term of six tmonths from the 

tidthy day of April, ISSO, at noon, te the fifth day of October, 
ISSO, at noon, for all and any damage to the plainti?’s said steamer 
Hi Rhode Island.” her chyelhes, hbollers, machinery, ae.. thiat rhitolit 
rise fret perils of the sea, and for all diatages caused by <trand- 
ing, sinking, or collision, and the plaimtil hereby refers to the said 
polley for the particulars thereof, ind makes thr Same a parre of this 
complaint, 

Fourth. That at the time of issuance of the policy of Insurance 
dforesaid it Wils unneds rstood and caer ree 7 yy cutie between thi plaimtith 
and the defendant, by agreement endorsed upon the satd poley of 
Insurance, that the said pohey of insurance was to continue in force 
from the date of expiration thereof until motice should be given the 
defendant of the discontinuance thereof! this plaintiff, as the 
assured, Wis to pury for such priy rhe sea pro rate rate ot pore reedinens lor 
the tine used, which premium this pelatntifl ls ready shia | Willig to 
puay, 

hitth. That on the riiolit of the sixth dav of November, DSS, 
sald policy and privilege being still in foree, no notice of the dis- 
continuance thereot having been vwiven by the plamtitf to the 
fendant, as provided for in the agreement hereinbefore referred te, 
the said steamer” Rhode Island.” while proceeding from New York 
to Providence (rt) her revulal trip, shtied wie : Crp rp rermi te i ivel ‘Taal 
ltebthouse, off the Rhode Island shore, ran unto and struck on the 
rocks at Bonnet Pont, and thereby stranded, and by reason of the 
force and furv of the wind and sea was wrecked, and the plant 
thereby sustamed and suffered damages in excess of fifty-seven 


. 
‘ 
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thousand five hundred dollars, the total amount of insurance upon 
said steamer. 
Ste Sixth. That the plaintiff has duly fulfilled all of the con- 
ditions of said insurance upon its part, and more than sixty 
davs before thagommencement of this action, and on or about the 
29th day of January, 1SS1, said plaintiff gave to this defendant due 
notice and proofs of the loss afore said, and that after the e Xpiration 
of thirty days from the time of giving such notice and proofs of 
loss aforesaid, and before the commencement of this action, said 
plaintiff duly demanded from said defendant payment of said ten 
thousand dollars, the amount of such insurance, which was refused, 
and that said defendant has not paid said sum, or any part thereof, 
and that the same now remains wholly due and unpaid. 
Wherefore the plaintiff prays judgment against the defendant for 


the sum of ten thousand dollars, with interest since the 25th day of 


hebruary, ISS1, besides the costs antl disbursements of this action. 
WILLIAM P. DIXON, 
Plaintiff’ 8 Attorney, 


Office and post-office address, No. 50 Wall street, New York city. 


Ciry AND County or New York, s*: 


David S. Babcock, being duly sworn, says: That he is president of 
The Providence and Stonington Steamship Company, the plaintiff 


named in the above-entitled action :: that he has read the foregoing 
vomplaint, and knows the contents thereof, and that the same is true 
of his OW] know le doe, eace jrl ius to ‘those hiatters the ‘Te in sti ated to 
be alleged on information and belief, and as to those matters he be- 
lieves it to be true. 
D. S. BABCOCK, Pres’t. 
Sworn to before me this llth day of July, 1881. 
JAMES C. GERARD, 


‘ Notary Public. 
oo [ Endorsed :] Supreme court. The Providence and Ston- 
Ington Steamship © —— against The Greenwich Insurance 
Company. Complaint. ( Rhode Island.”) William P. Dixon, 


plaitiths attorney, ov Wall street, Ne w York city. Due and time ly 
service of a copy of the within comp Jaint is hereby admitted this 
Ith July, ISSI. Butler, Stillman Hubbard, def’t’s att’ys. 

40) City AND County or New York, ss: 


Supreme Court. 


THe PrRovibexcrk AND STONINGTON STEAMSHIP Company, Platntilf, 
ptiqist 
Tite GREEN VIcH INSUR AN ik Company, Defendant. 


The defendant above named, | . Butler, Stillman and ILubbard, 
Its attorneys, answers the compl: wnt of the plaintiffin the above- 
entitled actlon, cis follows: 

First. The defendant admits tifa it made and delivered to the 


ve 


ae 
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plaintifi on the Sth day of April, 1SS0, its policy of insurance, num- 
bered 2661, on the steamer Rhode Island, but avers that the terms 
and conditions of the said policy of insurance are not truly and fally set 
forth in the colplaint, and for preater certainty demands that the 
original policy of insurance be produc don the trial. 

Second. The defendant admits that at the time of the issuance of 

the said policy of Insurance and agreement was made by and 
4] between the plaintiff and defendant, and written upon the 

face of the said policy of insurance that the said poliey of 
insurance was to continue In force from the date of expiration 
until notice should be given to the defendant of its diseontin- 
uance, the assured to pay for such privilege pro vrata tor the 
time used, and that on the 6th day of November, ISSO, the said 
steamer Rhode Islend, while proceeding from New York to 
Providence struck on the rocks at Bonnet Point, and subsequently 
became lost; and upon information and belief the defendant denies 
each and every other allegation in the said complaint contained, 

Third. Further answering the said complaint, the defenant avers 
that the said policy of insurance was for the term of six months, 
to wit, from the 5th day of April, ISSQ. at noon, until the oth day 
October, ISSO, at noon; that on the dth day of October, ISSO, the 
defendant duly notified the plaintiff that the defendant would not 
renew or continue the said policy bevond the said oth day at Octo- 
ber, SSO. 

Fourth. Further answering the said complaint, the defend- 
42 ant avers that subsequent to such notice, and on or about the 

9th day of October, ISSO, thes plaintiil agreed that the said 
poliey of insurance should be discontinued and eX pire on the Sth 
day of November, ISSO, at noon. 

ifth. Further answering the said complaint, the defendant avers 
that no proofs of loss under the said poliey of insurance have ever 
been made by the plamtith to the defendant, and that by the terms 
and conditions of said poliey of Insurance it was provided that In 
ease of loss under the said policy of insurance payinent should be 
made only within thirty days after proof of same. 

Sixth. Further answering the said complaint, the defendant avers 
that no demand was ever made on it by the plaintiff for the pay- 
ment of any loss on said policy prior to the bringing of this action. 

Wherefore the defendant demands judgment that the seid) com- 
plaint of the plaintiff be dismissed, with costs. 

BUTLER, STILLMAN & HUBBARD, 
Attys for Deft. 
BR: Ciry AND County or New York, ss: 

Mason A. Stone, being duly sworn, deposes and says: That 
he is secretary of The Greenwich Insurance Company, detoneant 
above named: that he has read the forcvomng answer, and knows 
the contents thereof, and the same is true to his knowledge, except 
as to the matters therein stated to be alleged on information and 
belief, and that as to those matters he believes it to be true. 


M. A. STONE. 


; 


‘ 
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Sworn to before me this 15 day ‘of September, 1881. 
» WM. T. GILBERT, 
Notary Public, Nings Co. 


Cert. in N. Y. Co. 


(endorsed :) New York supreme court. The Providence and 
Stonington Steamship Company, plaintiff, against The Green- 


4 wich Insurance Company, defendant. Answer. Butler, Stll- 
man & Hubbard, defendant’s attorneys,-111 Broadway, New 
York. To Wm. PV. Dixon, Esq.,¢ pl tts att’y. Received Sept. 24, > 
ISS]. Wm. P. Dixon. 
45 Ata spe celal term of the supreme court of the State of New 
York in and for the city and county of New York, held at 
the court-house in the city of New = ork on the 22nd day of Novem- , 
. ra 
ber, SSI. 


Present: Hon. Charles Donohue, justice. 


THe PrRovipeNcre AND STONINGTON Streamsuipe Company, Plaintiff 
. b | 
against 
The GREENWICH INSURAXCE Company, Defendant. 


On reading and filing the annexed petition of the Greenwich In- 
surance Company, veritied the 14th day of November, 1851, praying ; 
for the removal of this suit iIntoe the circuit court of the United 
States for the southern district of New York in pursuance of the 
laws of the United States relating to the removal of suits from B 
46 the State courts, and upon filing the bond with good and suf- 
ficient surety offered by said de fendant according to the re- 
quirements of said laws: 

On motion of Butler, Stillman & Hubbard, attorne ys for the de- 
fendants, it Is— ‘ 

Ordered, That said bond with geod and suflicient surety and said 
petition be aece pted, and that said’ suit be removed into the circuit 
court of the United States for the southern district of New York in 
the second circuit, and that no further proceedings be had in this 
court. : 

Witness the honorable C. Donéhue, one of the justices of said 
supreme court, and the seal thereot, the 21st day of November, ISS1. 


(Signed) ‘ CHARLES DONOTUE. 


A copy. ‘ 


[SEAL] + WM. A. BUTLER, Clerk 


Please take notice that the within is a copy of an order made 
herein and entered and filed in the oftice of the clerk of this j 
47 court on the 22 day of November, ISS1. 
N. . = December Ist, ISSIS 
Yours, &e., 


o 


BUTLER. STEILLMAN & HUBBARD. 
‘ Defts Attys. 
To Wm. P. Dixon, PI's Att'y. § 


(Endorsed :) N.Y. supreme court, city and county of New York. 


in 


P< 


DAA. — | 
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The Providence and Stonington Steamship Company against The 
Greenwich Insurance Company. Copy order removing cause to the 
United States cireuit court, Rhode Island. Butler, Stillman & Hub- 
bard, attorneys for defendant, 111 Broadway, N. Y. city. To Wm. 
IP. Dixon, pltf’s att'vy. Reeeived Dee. 1, 1881. Wm. P. Dixon. 


48 United States Cireuit Court, Southern District of New York. 


PROVIDENCE AND STONINGTON STEAMSHIP aecsnsmeaich 
against Osi. 
THe GREENWICH INSURANCE COMPANY. 


“Rope Istanp.” 

Consent is hereby given that Miller, Peckham and Dixon be sub- 
stituted in my place and stead as attorneys for the complainants in 
the above-entitled action. 

WILLIAM P. DIXON, 
Complainant's Attorney. 


MILLER, PECKHAM & DIXON. 


At a stated term of the circuit court of the United States, south- 
ern district of New York, held at the court-rooms in the city of 
New York, on the 23rd day of January, 1882. 

Present: Hon Samuel Blatchford, circuit judge. 

On reading and filing the foregoing consent, ordered that Miller, 
Peckham and Dixon be and they are hereby substituted in place of 
William P. Dixon as attorneys for complainants in the above-en- 


titled action. "« 
(S’d) SAM L BLATCHFORD, J. 
49 (Endorsed :) U.S. cireuit court. The Providenee and Ston- 
ington Steamship Com pany against The Greenwich Insur- 


ance Company. Copy stipulation and order of substitution. Miller, 
Peckham & Dixon, attorneys for plarntitts, No. 20 Wall street, N.Y. 
citv. Service of within admitted Jannary 24th, 1882. Butler, 
Stillman & Tlubbard, “uttornevs for def't. 


me Circuit Court of the United States for the Southern Distriet 
of New York 


Tike Phovipexnce AND STONINGTON SreaMsnip Company, Plaintiff, 
against 


The Greenwicn PNsturance Company, Defendant. 


Please take notice that we are retained by and hp precar for the de- 
fendant above named in the above-entitled action, and you will ae- 
cordingly ehter our chp prceePaanes for the said defendant. 

N. ¥., April od, 1SS2. 

Yours, AC., 
BUTLER, STILLMAN & HUBBARD, 
Attorneys for Lh fe ndaut. 


To Joseph \I. Denel. clerk of the cireutt eourt of the United States 
for the southern district of New York. 


*) 7) ard 
va 
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51 (Endorsed :) U. S. circuit court, southern district of New 

York. The Providence and‘Stonington Steamship Company 
against The Greenwich Insurance Company. Notice of appearance. 
Butler, Stillman & Hubbard, attoreys for defendant, 111 Broadway, 
New York city. Please take notipe that the within is a copy of a 
notice of appearance this day duly filed with the clerk of this court. 
New York, April 5d, 1882. Butler, Stillman & Hubbard, attorneys 
for defendant. To Miller, Peckham & Dixon, attorneys for pl: intilf, 


52 Ata stated term of the seonit court of the United States 
f America for the southern district of New York, in the 


second cireuit, held at the United pt ates court-rooms, in the city of 


New York, on Monday, the 21st day of May, inthe year of our Lord 
one thousand eight hundred and esghty three. 
Present : The Honorable Nath: utiel Shipman, judge. 


THe PROVIDENCE & calli STEAMSHIP COMPANY 
rs 
The GREENWICH [N@URANCE COMPANY. 


On mution of Wheeler H. Peckham, Esq., of counsel for the plain- 
tiff in the above-entitled action, ofdered trial. 

Jurors sworn: Robert Armstrong, Geo. M. R: —, Bailey Hatha- 
way, Jr., Isaac Elkers, Christophes Me —_ Win. A. Fraser, Wm. D. 
Everitt, Chas. F. Griffin, John K. Lasher, Caleb B. Knevals, John J. 
Holly, John F. Pusske. 

Counsel for the respective partfes herein stipuls ite In open court 
to try the case upon an agreed statement of facts, which is sub- 
mitted. 

Mr. Peckham moves that the court direct the jury to find a ver- 

dict for the plaintiff for thf sum of $11,538.18. 


Ds} Wm. A. Butler, Esq., ofbeounsel for the defendant, moves 

that the court direct the.jury to find a verdict for the de- 
fendant. ' 

The court di rects the jury to find a verdict for the plaintiff for the 
sum of SLL O55.1S. 


The jury a that by direction pf the court they find a verdict for 
the plammtill for the sum of elewen thousand three lundred and 
thirty-eight dollars and eighteen éents, and so say they all. 


Prior to the rendering and re@ording of the verdict Mr. Butler 


excepts to the ruling of the court in directing the jury to find a 
verdict for the plaintiff for S11,558.18. 

On motion of Mr. Butler, ordered that the defendant have a stay 
of proceedings on sid Vi radict fer twenty al; yV- trom date within 
Wlhiic lh to prepare and se rve a bill of CXCC} tions he rem. 


A copy. 
TIMOTHY GRIFFITH, Clerk. 


Stay has never éxpired.  N. Y- July 21, 1883. Butler, Stillman 
X Hubbard, det ts att v. 


e 
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od Judgment. July, USss. 
Circuit Court of the United States, Southern District of New York. 


PROVIDENCE AND STONINGTON STEAMSHIP Company, Plaimtil, 
Ux, 


The Greenwicn INSURANCE COMPANY, 


This action having been brought in the supreme court of the State 
of New York, and the defendant having appeared and answered 
therein, and filed its petition for the removal ot this suit from said 
State court intothis court, and — bond, with good and sufficient surety, 
and said supreme court having, by its order duly made and centered 
on the 22d day of November, ISS], accepted said bond and petition, 
ana directed that sila suit he removed lite thiis eourt, ane srt de- 
fendant having duly entered in this court a copy of the record in 
said suit and its appearance herein, and this cause being at Issue 
and regularly placed upon the calendar of this court and regularly 

noticed for trial by both parties, and the issues having been 
a) tried before the Ilon. Nathaniel Shipman, cireult judge, cine 

a jury,at a stated term of said cireuit court held at the United 
States court-house, in the city of New York, on the 21st day of May, 
ISS3, and the jury having, by direction of the court, rendered a ver- 
dict in favor of the platntill for the sum of eleven thousand three 
hundred and thirty-eight Ss dollars, and pleamtiff’s costs having 
been duly taxed and adjusted, on notice, at the sum of one hundred 
and fiftv-three & ,2, dollars: 

Now, on motion of Miller, Peckham & Dixon, uttorneyvs for the 
plaintiff, it is— 

Considered and adjudged that the plaintiff, The Providence and 
Stonington Steamship Company, recover of the defendant, The Green- 
wich Fire Insurance Company, the sum — eleven thousand four 
hundred and ninety-one W 166 dollars, and that plaiatill have exe- 
cution therefor. 

Judement signed this 2Ist day of July, ISS5. 


JOLIN A. SHTELDS, 
Deputy Clerk. 


oy) Kndorsed: U. Ss. cireutt eourt, Providence iV Stonligton 

Steamship Company Us, Greenwich Insurance Comipany. 
judeme it-roll. Miller, Peckham & Dixon, att vs for pl iy, 20 Wall 
street, N.Y. Claim & int., costs, &e¢., STLS5S.15. 


a Bill of beceplions. 


Circuit Court of the United States for the Southern District of New 
York. 


The PRovIpENCE AND STONINGTON STEAMSHIP COMPANY 
j ss. 


The Greenwiciu INscurance Company. 


And now, on this day, to wit, the 2ZIst day of May, 1555, before 


’ 
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the Hon. Nathaniel Shipam, at a Lircuit court held at the city of 


New York, came as Well the said Qefendant and its attorneys and 
counsel as the said plaintif! and its attorneys and counsel, and the 
ju ors being called likewise come, gnd, after being elected, tried, and 
sworn to try, the issues joined in this action, the plaintiffto maintain 
ara prove the i issues on Its part, read in evidence a certam police v of 
insurance made and issued by the «defendant to the plaintiff, which 
was marked Exhibit No. 1, and was in the words and figures follow- 
ing, to wit: | 


28 Entered according to act of Congress in the vear 1879 by 
W.C. Annan, in the office bf the Librarian of Congress, at 
Washington. No. 2661. 


Sum insured, $10,000. Rate, 2 her cent. 


By this policy of insurance Thetirec nwich Insurance Company 
6f New York, in consideration of the sum of two hundred dollars 
do insure the Providence & Stoniygton Steamsliup Co., for account 
of whom it may concern, loss, ifgany, payable to them, or their 
order, the sum of ten thousand dollars on the steamer “ Rhode 
Island,” het hull, engines, boil rs, machinery, tackel, apparel, 
furniture, and equipment, (or Svhatever steamer may be em- 
ployed upon the line in the place Of said steamer “© Rhode’ Island” 
by said Providence & Stonington ‘Steamship ('o.,) said vessel to be 
employed between New York & Ifrovidence, or intermediate places, 
as a freight and passenger boat, with privilege of towing and pie 

ing other vessels in distres4 and bei ing towed in all situ: itlons, 
Ho and with privilege for methanices to work on board at any 

time, for the term of six magnths from the fifth day of April, 
1SSO0, at noon, until the fifth dag of October, ISSO, at moon, said 
steamer, or her substitute, for aiciees of this Insurance, except 
on estimating for general average or salvage contribution, beige 
ralued at sixty-five thousand dollurs. 

It is understood and adyree «l nL this poliey is to Indemnity the 
owners for all and any damages hich sh: il arise from perils of the 
sea, and such general average charges and expenditures as may be 
assessed to the vessel, but this c¢ mpany is not to be lable in any 

event fora greatemamount than the sum hereby in- 

Premium, sured. It is further understood and agreed that this 
$200. Pol- company is not tobe liable for any loss or damage 
Icy, S10.000. occasioned by firefor for any damage to the engine, 

boilers, or machiyerv, unless caused by stress of 

veather, stranding, sinking, or eqllision. 
It Is further understood ; Vl agreed thatthe ssid Providence 
6OU and Stonington SteamshipsCo. may substitute in the place of 
sald steamer “ Rhode Island ” some other suttable ste amer, 
Which shall be approved by this company, to run on said line in 
place of said steamer “ Rhode Island,” or her substitute, and this 
policy shall attach to such steam while running, her hull, engines, 
boilers, machinery, tackle, appareg., furniture, and eq juipment to the 
same effect as if this policy were briginally and specitically written 
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upon the steamer so substituted, instead of upon said steamer 
“Rhode Island.” 

[On p. 59 on the side:] This policy to continue im force from: the 
date of expiration until notice Is given this company of its discon- 
tinuance, the assured to pay for such privilege pro ruta tor the time 
used. 


Notice of such substitution to be given to this company in writing 
at thetime it is made. In case this insurance co. rejects the steamer 
sy substi-ted the assured may cancel this policy at pro rata rate. 

It is also understood and agreed that no thirds are to be dedueted 
in case of partial loss, and that no contribution under this poliey 
shall be claimed for any damage rot exceeding S500. 

61 In case of loss under this policy payment shall be made 
within 350 days after proof of same. 

[n witness whereof the said insurance company have caused 
these presents to be signed by their president and attested by their 
secretary, In the city of New York, the fifth day of April, PSS0. 

S.C. HARRLOT, President. 
Attested : M. A. STONE, Seer: fary. 


(Endorsed :) No. 2661. The Greenwich Insurance Company of 
New York. The Providence at d Stonington Steamship Co. Steamer 
“Rhode Island.” S1L0,000, at 2 per cent, S200, WLC. Annan, No. 
160 Fulton street, cor. Broadway, N.Y. 


It was thereupon admitted by qgdaintifl’s counsel that the said 
policy was as to the printed matter appearing thereon, a form pre- 
pared by WLC. Annan agent of the plaintiff, for the purpose of pro- 

curing the insurance, and that the written portions of the 
62 policy and the writing on the margin thereof were in the 
proper handwriting of said Annan. 

It was thereupon admitted by defendant's counsel that the steamer 
* Rhode Island” named in the poliey wis lost by il peril of the sea hy 
running ashore on Bonnett’s Point, in’ Narragansett bay, November 
6th, ISSO, and thereby suffered damage bevond the amount of the in- 
surance, and that plaimtill thereafter vave due notice and proof of the 
loss and interest. The amonnt of the insurance Thaoney and interest 
to the date of trial was thereupon proved to be the sum of SIELSGS8.15. 

Plaintiffs counsel then rested the case, and the defendant's coun- 
sel, to maintain and prove the issues on its part, produced and read 
In evidence a letter written on behalf of the plaintiff to and received 
by the defendant on the day it bore date, which was marked Ex- 
hibit No. 2, and was in the words and figures following, to wit: 


Es Providence & Stonington Steamship Co., Treasurer's Office, 
177 West street. cor. Warren. C. S. Babcock, treasurer. 
P.O} box BOLL. 
New York, Oct. ot. 1580. 
The Greenwich Ins. Co... New York. 
Gents: Herewith please tind our check for sixty-six ,975 dolls., be- 
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ing one monthly premium, from Oct: } to Noy. 5, ’SO, on insurance 
on strs. Massachusetts & Rhode Is Jan¥l, as spec ified in your policies 


Nos. 2661 & 2662 
Yours resp’y, yO. G. BABCOCK, Treas. 


Plaintiffs counsel thereupon admitted that the said letter so read 
in evidence by the defendants was aceginpanied by the check of the 
plaintiff therein referred to for $66.66,;and that no other or further 
notice was given by the plaintitl, or any one on its behalf, to the de- 
fendant before the happening of the Ips. 

Defendant’s counsel then rested the;case ; and, the evidence being 

closed, the defendant's counse 1 reupon insisted, as matter 
O4 of law, and prayed the court 7 nand there to rule and decide 
as follows: 

lirst. That the privilege written je the margin of the policy was 
wholly for the benefit of the assured,and gave them the option of 

continuing the policy and the risk written, thereby in force after the 
date of expiration named in the poficy without doing any act or 
thing; that the only notice or act onthe part of the assured called 
for by the privilege was notice of thé time of discontinuance when- 
ever the assured should elect to give fr th notice, and make payment 
thercupon for the time used under privilege, at the rate of pre- 
mum mentioned in the poliey. 

Second. That in the absence of any act or notice on the part of the 
assured determining the tine whem the policy should be discon- 
tinued, or making definite the time during which it should continue 
after the date of the expiration named in the policy, the policy and 
the risk continued from day to d: ily under the terms of the privi- 

lege. 
65 “Third. That it was compatetent for plaintiff to make the 
time Which was left wndetingge and uncertain by the terms of 
the privilege ce ete and certain, awd to fix the time to be used un- 
der the privilege | Vo proper notice dr act for threat purpose, 

Fourth. That the voluntary act 4f the defendant on October 9th, 
ISSO, after date of expiration 1 the poliey liste passed, and the 
policy was in foree under the privilege only, in paying one month’s 
premium at the pro raf rate menti®ned in the poliey and in: speci- 
fving the period of one month, beginning October Sth, ISSO, and 
ending November oth, ISSO, as the time for which payment was 
niade anid the acceptance of such Servet by the defendants, were 
In law an election on tne part of the plarmtil to continue the risk 
in force for one month, beginning Pectober Sth, ISSO, and terminat- 
Ing November 5th, ISSO, and that the legal effect of the transaction 

was that the policy was therAby continued in force until No- 
GG vember Sth, ISSO, at noon éind no longer, and that defend- 

ants counsel thereupon praWed the court to direct the jury 
to find a verdict for the defendant. 

Thereupon, after consideration, te court refused said request and 

ach of them. Whereupon defend int’s counsel then and there duly 
e pear “l to suc ‘h re fusals and GAG }) rte 7 hol preerarte ly to cac ‘h Sc parate 
refusal of the court to rule and decile as requeste al In each separate 
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request, as above stated and numbered, and separately excepted to 
the refusal of the court to direct a verdict for the defendant; and 
said several exceptions were thereupon duly noted by the court. 
The plaintiffs counsel then requested the court to direct a verdiet 
for the plaintiff for the amount of the insurance moneys, with In- 
terest, as proved, and the court thereupon directed the jury to find a 
verdict for the plaintiff for the sam of S11.355.18, being the amount 
of said insurance moneys, with interest. The court granted such 
request and rendered its decision and opinion Upon the re- 
O7 spective motions of the parties, as follows: 


Opinion. 
SuirMan, Judge: 

The defendant insured the plaintil against loss or damage by 
perils of the sea to the steamer Rhode Island for the term of SIX 
months from April 5, ISSO, in the sum of $2,000, by written poley 
of insurance; its written memorandum or provision tnade upon the 
margin of the policy was in the words: 

“This policy is to continue in force from the date of expiration 
until notice Is given to this company of its discontinuance, the as- 
sured to pay for such privilege pro rata vate for the time used.” 

On October Uth, SSO, the planntitl, by letter, Informed the defend- 
ant that it enclosed a check for 866.67, and that the check was in 
payment of a month’s insurance on said steamer, and on another 
steamer, VIZ., from Oct. Sth, to- Nov. oth. The cheek was ineclosed 
in the letter, and was paid. No other communication in regard to 

Insurance of said vessels took place, nied the Rhode I= tiatie 
> was Injured by the perils insured against on Nov'r Gth, DSS, 
to the extent of S1LO.000. 

1. The plaintiff claims that the amount of said poliey is due by 
reason of the fact that no notice of discontinuance had been given 
to the defendant, and no discontinuance hie In faet taken place. 
The defendant claims that by virtue of the foregoing facts the poliey 
was discontinued on November 5, and notice thereot had been given 
by said letter to the defendants. The question turns entirely upon 
the legal effect of said poliey, and of the said letter, and of the infer- 
ences to be drawn from the letter. 

Mach party admits that the contract of Insurance continued until 
aflirmative notice of discontinuance was given to the defendant. 

The plaintiff claims that the letter and the conduct of the com- 
pany in writing the letter “und sending the check pave tie notice of 
any intention to discontinue the poliey 

The defendant insists that discontinuance mav be notified 

ty) by the acts of the polevinatill, and that the letter virtually 

states, or that the fair inference from the letter was, that the 
contract was to end Nov'r Sth. 

2. It seems to me that the letter simply “tated the intention of the 
plaiatitl to continue the contract at least until Nowr Sth, but con- 
tamed no statement that no further continuance was desired, and 
that ho gperence could be drawn that it did not desire further con- 
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tinuance. The plaintiff said: Igwant another month’s insurance, 
but did not say that is all I Fant. I enclose payment for one 
month, but I do not intimate that no more payments are to be made. 

It is true that the plaintiff cougd elect when to stop being insured, 
and that an election once made Was final, but the defect in the de- 
fendant’s case is that there is no évidence from the letter that an 
election to stop had been made. All the election which it shows 
was an election to continue for coffe month. It is not only a violent 

presumption to conclude qhat the plaintitf had determined 
70 to stop, but, on the contrafy, the question was ieft entirely 
open, and a continuing contract was still enjoyed. 

It is true that no payment had*been made after Nov’r 5, and none 
was required to be made until ¢lection to discontinue had been 
given, or until demand of paymegt was made. Neither could the 
defendant have fairly inferred, upon receipt of the letter, that the 
contract was not to continue after Nov’r 5. All that it said was: I 
pay vou for another month ; but 1 do not say, because I have not 
determined, that I am to stop at the end of the month. The object 
of the letter was prompt paymenf of accruing obligations. 

To be sure the contract was rather one sided. It gave to the 
plaintiff alone the power of determining for how long a reasonable 
time it was to continue to have the benefits of the contract, but it 
was the contract which the defendant signed. 

The motion of the plaintiff is granted. The motion of the 
a defendant is denied, and tlfe jury are directed to find a ver- 
dict for the plarntitf for thy sum of STL O5S.18. 

The defendant's counsel thereypon duly excepted to such ruling 
and decision of the court and the direction of the court and to 
the direction to the jury to fing the verdict as aforesaid for the 
plaintiff, which exception was thn and there duly noted by the 
court. ‘The jury thereupon, undgr the direction of the court, ren- 
dered a verdict in favor of the plagntil for STLS5S.18. And because 
none of said exceptions so taken Ri made to the rulings, decisions, 
and directions of said presiding jut ge appear upon the record of said 
trial, therefore, upon the prayertof said defendant, the same are 
hereby stated, settled, and allowes ‘il the term at Which sid verdict 
was rendered, 

Witness my hand and seal, thig 17th day of July, 1883. 

N. SHIPMAN, Judge. [1.. s.] 


‘ 
72 (Iendorsed:) U. S. circuk court. southern district of New 
York. The Providence aigl Stonington Steamship Company 


vs. The Greenwich Insurance Congpany. Billof exceptions. Butler, 
Stillman & Hubbard, attorneys for defendant, 111 Broadway, N.Y. 
Due service of a COPY of the within bill of exceptions hereby acd- 
mitted. June 7, 1855. Miller, Ifckoam & Dixon, att’vs for ptr 
U.S. circuit court. Filed Jul- 20, 1883. Timothy Griffith, clerk. 
The for- of the within bill of exepptions is hereby approved. New 
York, Jaly 1ith, S83.) Miller, Pyckham & Dixon, attvs for pUtT. 
® 


THE PROVIDENCE AND STONINGTON STEAMSHIP CoO, 


72 Stipulation. 


Circuit Court of the United States for the Southern District of New 


York. 


PROVIDENCE AND STONINGTON STEAMSHIP COMPANY 
against 
Tue STERLING INSURANCE CoMPANY. 


SAME vs. THe Nassau line INsunANCcE CoMPANY., 
Same vs. Tue CommMercran Fine INsunance Company, 
Same vs. Toe Burraro [Nscurance Company, 
Same ves. Tue TRApESMEN’s Fink INSURANCE COMPANY. 
v4 Same against Tit Greenwich INSURANCE COMPANY. 


The above-entitled actions having been commenced to recover 
Insurance moneys Claimed to be due and owing by the several in- 
surance companies, defendants therein, under policies of insurance 
issued Upon the steniner Rhode Islaned by sila COMPLIES, respect- 
ively, and ¢h imed to be in force on November tithe, ISSO, when said 
steamer, by il peril of the Sc a, sustained damage bevond the amount 
of such insurance, and issue having been joined in all said actions, 
and the issue joined inthe case of the above-named plaintil against 

the (irecnwich Insurance Company having beeen) brought to 

trial before the llon Nathaniel Shipman, at a elreutt court 

held in and for the southern district of New York, May 
2} ISS3. and a verdict therein rendered in favor of the plain- 
til! for the sum of SITLS5SS.18, being the amount claimed, with 
Interest, hy direction of the court, and judgment duly entered 
therein, ana il writ of error being about to be taken tow the Su- 
prethe Court of the Lo nited Stites by the defendant tw review 
suid judgment, it is now hereby stipulated and agreed that pend- 
Ing the prosecution, hearing, and determination of the said writ 
of error in sid last-mentioned action, provided thrsat the siilhne 
is prosecuted to efleet, ee elings shall be stayed 1) all of the other 
several actions above entitled, including the action cralnast the Nas- 

sau ire Dristarecnice Connpaurry, ae which il trial has been 
ah lave nd pudunient rendered in favor of the polearntall against 

the defendant on the Ist dav of June, ISS5, for the sum of 
B2 SS7 Mo. : 

And in consideration of the premises, and as a condition of said 
stay of proccedings, each of said several defendant insurance com- 
prainiies shall, within ten days from the date her vl, make and filean 
undertaking Or boomed ony tha pre nialty of double the amount of the 
claim in each action, with interest to date of such bond or under- 
taking, In form hereto annexed 

Dated New York. July 23), 1883 

MILLER, PECKHAM & DIXON, 
Attys for PUpfs. 
BUTLER, STILLMAN & HUBBARD, 
Attys for Def ts. 
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77 ' Bond. 
Circuit Court of the United States for the Southern District of New 
York. 
PROVIDENCE AND i INGTON STEAMSHIP COMPANY 
US, 


Tue Greenw@u Insurance Company. 


Know all men by the presbnts that we, The Greenwich Insurance 
Company, principals, and Samuel C. Harriot, of the city of New 
York, and Mason A. Stoned of the city of New York, sureties, 
are held and firmly boun@ unto The Providence and Stoning- 
ton Steamship Company, tlfe plaintiff above named, and its suc- 
cessors and assigns, in the pRnal sum of twenty-two thousand nine 
hundred and two dollars: for which sum, weil and truly to be paid, 
we bind ourselves, our sucdpssors, and assigns, heirs and personal 
representatives, jointly and Severally, firmly by the presents. 

Sealed with our seals this 21 day of June, 1883. 


Whereas in a certayn action by the above-named pl. aintit? 


75 in this court against The Greenwich Insurance Company a 
judgment has been r@idered in favor of said plaintiff against 
said last-named company ow the 21st day of July, 1585, and a writ 
of error has been taken to She Supreme Court of the United States 
by the said Greenwich Insugance Company to review said judgment, 
and said plaintiff has condibted to stay proceedings in the above- 
entitled action pending the ‘ae cution, hearing, and determination 
of said writ of ecrror, provid d the same is prosec ‘uted to effect Upon 
condition that, in elas eventgthat said judgment shall be affirmed or 
said writ of error dis Hiissed Vv sila supretie court or abandoned by 
the plaintiff in error, plaing@tf shall be entitled to enter judgment 
herein for the whole amoung claimed in the complaint in the above- 
entitled action with intere Yin ‘reon at the rate of six per cent. per 
annum and taxable costs, which sum = shall there gp bye paid by 
the defendant herein and gud payment secured by the giving of 
this obligation : 
re Now, the conditior— of this obligation is such that if the 
sald Greenwich Ins rrakice Company shall prosecute its said 
writ of error to effect, and:if in case the judgment against said 
Greenwich Insurance Company shall be affirmed by the said Su- 
preme Court, or the said wrtt of error of the said Greenwich Insur- 
ance Company dismissed ob abandonded, the said The Greenwich 
Insurance Company above Tante dl shall well and truly pay unto the 
said Providence and Stongngton Steamship Company, plaintiff 
herein, the whole amount ¢laimed in the complaint in above-enti- 
tled action with interest thereon at the rate of six per cent. per 


a) had 
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annum and the taxable costs in above said action, then this obliga- 

tion shall be void; otherwise shall remain in full foree and virtue. 
THE GREENWICH INSURANCE COMPANY, 

[ 1. s. | DY Ss. Cc, HARRIE vy, Pres't. 
S.C. THARRIOT. enone, 
M. A. STONE. — 


J 


In the presence of— 


i. S. SIMPSON. 


SouTHERN District or New York, | 
City and County of New York, 
SO) Samuel C. Tarriot and Mason A. Stone, the above-named 
sureties, bene duly SWOrT, depose and Say, eneh for himself, 
threat he Is a freeholder in) the State of New York nied resides in) the 
city of New York, and that he is worth the sum of twenty-two thou- 
sand nine hundred nid two dollars over and above all the debts 
and liabilities which he owes or has incurred, and exclusive of prop- 
erty exempt by law from levy and sale under an execution, 
So. TARRIOT. 
M. A. STONE. 


oo 


Sworn to before me this 21 day of July, 1585. 
[L. s.] C. S. SIMPSON. 
Notary Public. Vv. i” 4) 


SouTHERN Disrrier or New York, | 
City aud County of New York, j 


“ Ss 


On this 21 dav of Juiv, in the vear ISS5, before me, personally 
Cialne Samuel c. Llarriot, the president of the (greenwich lnsurance 
Company, with whom Tam personally acquainted, who being by 
Hie duly =Worll, srt that he resided T the CIty of Now York. that 

he was the president of the Cores nwiel lnsurance ( CoTtapRaliy, 
SI that he knew the corporate seal of sith COTTEPMATLY, that the 

seal aflixed to the foregoing Instrument was such corporate 
seal, that it was affixed thereto by order of the board of directors of 
said cotipany, and that he signed his name to the foregoing instru- 
breil by the like order as president of said COMLEP MATEY, 

[1.5] C. S. SIMPSON, 
Notary Pubhe. N. ¥. Co. 


SovuTHERN Distrier or New York. | 
( sf stad (unty od Ni, ii bork. j 


On this 21 day of July, ISS3, before me personally appeared 
Samuelle Plarriot & Mason A. Stone. to me known and known to 
lhe to) be the individuals described in and who executed the fore- 
voing Instrument, and acknowledged to me that they executed the 
Sailnic. 

[1.5] CS. SIMPSON, 
Notary Public, N. y. Co. 


te 
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The foregoing bond is herchf approved as to form and sufficiency 

upon granting a supersedeas, upon writ of error to review 

S2 before the Supreme Coupt of the United States the judgment 

of the cireuit court of tlie hited States in the above-entitled 
action. 
Dated N. Y., July 50th, 1SS<4. 

MEELER, PECKITAM & DIXON, 
i Attys for PUP. 


Bone approved and supersedeas ordered, 
August 1, 1SS5. ; 


SAML BLATCITFORD, 
Associate Sustice of if Sipe lid? (yup of thie United Slates, 


Endorsed: U.S. circuit coprt, southern district of New York, 
Providence & Stonington Steamship Company es. The Sterling In- 
SUPATICE Company and five other actions avalnst other instrance 
compres. Original, Stipuladion and bond to stay proceedings. U. 
S. cireuit court. Filed Aug. BISss. Timothy Griffith, clerk. 


So United States of Amerjyee to the Providence and Stonington 
Steamship Companys Greeting 

You are her ly cited and; lrsonnista d to be nid chp pear uta Au. 
preme Court of the United S€ates, to be holden at Washington on 
the second Monday of | ietobet neXt, pursuant toa writ of error filed 
inn the ols rks office of the crréuit court of thre Lonited States for the 
southern district of New Yok, wherein The Greenwich Dnsurance 
Conan Is plarntitl sani Vous are i fondant on error, to show Cause, 
ifoanv there be, why the judgment in the satd writ of error mren- 
tioned should mot be corrected, and speedy justice should grot: be 


done to the prurtl <= in threat befall. 
Witness the Tlonorable Samuel Dlateliford, one of the 


} 


st justice ~ Oi ida siti earn (Court oft thie Lo riited Stites, this 
sixth day of August, Th the year of our Lord one thousand 
elolt lhutiedred ane CLeity thitee. 


} SAW BLATCHFORD. 


aT j if ristios ol dh Nip hid (asuyrt ob the lynched Nhat S. 
; 
Se [ Endorsed: | UL 8. Gireuit court, southern dist. N.Y. The 
Providence and Stondneten Steamship Co. ae st The Green- 
wich Insurance Company. (Original) Citation. Butler, Stillman & 
Hubbard, defendant's attormeys, TIL Broadway, N.Y. Due = per- 
sonal service of a copy of the within citat nm othe defendant im 


rror ois berebpy 


besanyy WN Dixon. att \- | >! clay f 1?) ery oo) i > eireait + tit. 
: .? Za ¢ | . a be — 

Auc. &. ISSS bimothv (art hy 
% , a , ; ‘ ‘ . - ‘ _- 7 oe 
Mudorsed on cover: 3. | yaork ©. 0. UU. 8... Rea 36d. Fee 

. . , : as . . ° . 

(ireenwich Tosurance Comrtinyv. p ) , | ence 
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Supreme Gourt of the United “States, 


OCTOBER TERM, 1885. 


No. 267. 


THE GREENWICH INSURANCE COMPANY, 
Plaintiff in Errer, 


against 


THE PROVIDENCE AND STONINGTON 
STEAMSHIP COMPANY. 


BRIEF FOR PLAINTIFF IN ERROR. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. No. 267 


THE GREENWICH INSURANCE COMPANY, 
Plaintiff in Error, 


\GAINST 


THE Provipence and STONINGTON 
STEAMSHIP COMPANY. 


BRIEF FOR PLAINTIFF IN ERROR. 
Statement of the Case. 


This cause comes up by writ of error to the Cireuit Court of 
the United States for the Southern District of New York. to review 
a judgment entered in favor of the plaintiff below, upon a verdiet 
directed by the Court at the trial, for the sum of SLLAQL.7O. 

See pudqment rendered Salg 21, ISS3, Lecce. po U9. 


The action Wits originally CoCodep dine need in thy Super hie’ Court ot 
the State of New York, and was removed to the United States 
Cirenit Court for the Southern District of New York ( Zire. pp. = 1{)). 


THE CoMPLAINT averred that the prlevnataff, the Providence and 
Stonington Steamship Company, a corporation existing under the 
laws of Rhode Island. was the owner of the steamer “ Rhode 
Island,” and that on April 5, 1880, the defendant, the Greenwich 
Insurances Company, it New York corporation, TH nid le live rec 
to the plaintiff its policy of insurance, whereby defendant insured 


the said steamer “ Rhode Island” in the sum of $10,000 for the 
term of six months from April 5 ), 1880, against perils of the sea. 
That by agreement endorsed on the nolbey it was to continue in 
force from the date of @xptration thereof until notice should be 
given the defendant of the discontinuance thereof, the plaintiff to 
pay for such privilege a pup ro/o rate of premium for the time used, 


which premium this plaintiff is ready and willing to pay. 

That on the night of Npvember 6, 1880, the policy and privilege 
being still in force and no Fotice of discontinuance having been given 
by plaintiff to defendant, the steamer “ Rhode Island ” was stranded 
and wrecked by a peril ofthe sea and sustained damages in excess 
of $57,000, the total amouftt of insurance on the vessel. 

The complaint then avers notice and proof of loss, and demand 
of payment, &c., and de indinds judgment for 810,000 with interest 
from February 28, 1881, :bid costs. 

Complaint, lie pp. 1s, 14. 


THe ANsWer denies that the terms and conditions of the policy 
are correctly stated In the complaint and refers to the original poliey 
znd sets up as an affirmafive defense that on October 4, ISSO, the 
defendant cdluly notified fl: untiff that the defendant would not renew 
or continue the pole \ beyond October 5, ISSO, and that subse “ule ‘ntly 
plaintiff agree “i that sai polie \ of insurance should be dise ‘continued 
and expire on Novembe 2D. LSS0), at mo)n, nel demands judgment 
that the complaint be « dsmissed with costs. 

Lusiver, wD, my L4, 15, 

At the trial at the Circuit Court, before Hon. NATHANIEL SutIp- 
MAN, Mav 21, 1885, the’. Was no dispute as to the facts. They were 
as follows : ; 

The policy of the Greenwich lisurance Company on the steamer 
‘Rhode Island,” issued April 5, ISSO, in the sum of S10,000, was for 
the term of six months¥ from April 5 , LSSO, at noon, until October ¢ 
ISSO, at noon. = It inetfre dtagainst marine risks, and it provided ms at 
it was to cover any substituted stermer approved by the insurance 
company, 

The poley was written on a printed form, which had been pre- 
pared by WLC. atti 
for the plaintit? steamship COMPAany, and the written portions of the 
poliey and the writingjon the margin were in Annan’s handwriting, 


agent, not for the insurance company, but 


On the margin of thy policy was the following writing. 


*-* 
-~ 


rg? . . . . . . . . . . 

" This policy le continue ‘it fore row the chests of expiration wntil 

s notice is ive i this COM pty of its discontinuance, thee (ianilee f lo pa 
— for such preeil fe pro pole for this fi rnee used.” 


Policy, i eB. ie 7). 21. fol, (0). 


On October 9, ISSO, the Treasurer of the Providence and Ston- 
ington Steamship Company wrote to the Greenwich Insurance Com- 
pany a letter as follows: 

“New York, Oct. &, 1SS0. 
“THe Greenwicu Ins. Co., New York: 


* Gents— Herewith please find our cheek for SIXtY-sIX 6's dolls... 
* being one monthly prema from Oct. 5th to Nov. 5th, “SO, on ms. 
‘on Strs. ‘ Massachusetts’ and ‘Rhode Island.’ as specified im 
‘ your policies Nos, 2661 and 2662. 
‘* Yours respy., 
“CLG. Babcock, 


Treas.” 


The letter contained the check referred to there for ~OO.67, 
No other pavimnent was made or tendered, and no other or further 
notice Was crivel, or act or thine done, yy or on behalf of the Steam- 
ship Company, the assured unicler the poliey, uy to the tine of the 
LOSS. 

After the expiration of the month terminating November 5, TSS0). 
and on November 7, ISSO, the * Rhode Island” was lost by running 
ashore on Bennetts Point in Narragansett Day, and sutfered loss 
bevond the amount of her total insurance. 

The assured critves notice and made proofs of loss. and’ the lisur- 
ance Company refused to pray, con the crowned that the prorliens Wits not 
in foree at the time of the loss, nor atter November 5, ISSO, at 
Hoon, 


Thereupon suit was brouelit. 


On the above state of facts, there being no contlet of evidence, 
the def nilant’s Couns | aske ithe Court to rule and deerd as matter 
of law, that under the terms of the policy and of the privilewe written 
on the miarein thereof, mel the voluntary act of the assured om « lect- 
ing. after the expiration of the polley, to renew it and continue it in 
force for (lie month fron Ob tober 2. ISS¢), to Nove tribe o, ISS), thie 


. 


policy was in force th. to November 5, 1880, at noon, and was 
not in force at the timegof the loss. 

The Court refused so to rule, and the defendant’s counsel duly 
excepted. i 
Leequests, Leelings and Exceptions Leec., pp. 22, 23. 


The Court, at the Tee of plaintiff's counsel, then directed a 
verdict for the amount Ciaimed, =11,338.18, to which the defendant's 
counsel duly excepted. | 

Decision an Livception, Lee Coy Dp. 24. 


Judgement was ented on the verdict and a bill of exceptions 

duly made and signed. : 

leee., p. 24.) 

, 

By stipulation in tiv other actions brought by the same assured 

against other insurandh companies having similar policies on the 

Rhode Island” with l&e conditions and provisions and in which the 

same question substantially is at issue as in the case at bar, all pro- 

ceedings in such actiosS have been stayed until the determination 

of the writ of error hergin. The agzregate amount involved in the 
present hearimg 1s therefore “57,000, exclusive of interest. 

Stipulations eee., jp 2 

Complacut, }. 3. Fol. 5, 


Assignment of Errors. 

The plaintiff in errgr assigns as error the following : 

1. The Court belowin refusing to rule and decide as prayed by 
defendant's counsel a folio td, pipe 22 of the Record, that the 
privilege written on te margin of the policy was wholly for the 
benetit of the assured) nil Lriive’ them the option of continuing the 
policy in foree after flie date of expiration named in the policy, 
without doimy any neti or thine > that the only notice or act on the 
part of the assured calged for by the privilege was notice of the time 
of discontinuance whepever the assured should elect to give such 
notice and make payment thereupon for the. time used under the 
privilege, at the rate A premium mentioned in the policy. 

2. The Court below erre| in refusing to rule and deeide as further 
praved hy defendant’s*counsel at folio OA, pace oa of the Record, 


that in the absence of any act or notice on the part of the assured, 
determining the time when the policy should be discontinued or 
making definite the time during which it should continue after the 
date ofthe expiration named in the policy, the risk continued from 
day to day under the terms of the privilege. 

3. The Court below erred in refusing to rule and decide as further 
prayed by defendant’s counsel at folio 65, paee 2? of the Record, 
that it was competent for the plaintiff to make the time which was 
left indefinite and uncertain by the terms of the privilege, definite 
and certain and to fix the time to be used under the privilege by 
proper notice or acts for that purpose. 

4. The Cowt below erred in refusing to rule and decide as 
further praved by defendant's counsel at folio 65, page 22, of 
the Reeord, that the voluntary act of the plsamtitl on October 9, 
ISSO, in paving one month's preminm at the pro cefa rate, and spee- 
ifving one month, beginning October 5, ISSO, and ending November 
», ISSO, as the term for which sach payment was made, was in law an 
election On the porurt of plarmcntl to continue the risk for one month, 
and that the legal effect of the transaction was that the policy was 
thereby continued in force until November 5, TSSO, at noon, and no 
lonver, 

>». The Court below erred in refusing to clirect a verdict for the 
dlefendant. 

6. The Court below erred in ruling senna deciding as matter of 
law that the poly was in force at the time of the loss. 

(. The Court below erred in granting the motion of plaintiff's 
counsel for a direction of a verdict for the peleaanatifl, snd in directing 
such verdict. 


POINTS. 


First Point. JT): special form of the poles was devised bry 
the Stermship Company, the assured, and was made the subject of 
a copyright by their agent, Mr. W.C. Annan, (Jee, pp. 20, fod. 5S), 
The “* privilece “ written on the margin ongmated with the same 
agent (/:/., p. 21, fo/. 62). The policy and privilege are to be con- 
strued in the light of these facts and of the plain intent of the as- 


sured, thus shown. to secure an insurance on their own terms and in 
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‘ 
respect to which they skould have the option and privilege of con- 
tinuing the policy in foife after the date fixed by its terms for its 
termination, without any payment or other act on their part, and 
until they should give n&tice of its discontinuance. 

This, as the learned trial Judge says in his w/s¢ privs Opinion, was 
* rather one-sided ” (/’e4., p. 24, Tol. 10). 

It made the duration gnd termination of the risk (after the poliey 
date of expiration had been passed) dependent wholly on the option 
of the assured until notice given by the assured to the insurance 
company. This was the +: privilege.” But the marginal writing pro- 
vided further, that tho assured was “to pay for such ‘ privilege * pro 
‘ rata, for the time used § ( /éee., p. 21, rol. GO). 

The legal effect of therpoliey and the privilege was, therefore, 
that notwithstanding thi expiration of the policy by its terms on 
October 5, 1SS0, it still cOntinued in force, by virtue of the marginal 
writing, until such time es notice should be given by the assured of 
its discontinuance, and when so discontinued the assured were 
bound to pay for the timg used under the privilege the pro rata rate 
of premium fixed by the policy. 


Second Point. It [. plain that the only notice from the 
assured to the insurance tompany called for by the * privilege,” was 
it notice of discontimiand,, to bye viven Whenever the assured should 
see fit to discontinue thp policy. In the absence of notice the 
policy continued in fore. If the Insurance COMMpPany, for any 
reason, had desired to te{minate the risk, it would have been neces- 
sary either to obtain thesconsent of the assured or, if legal reasons 
existed to entitle it to tarminate the risk without such consent, SOME 
affirmative action would bis been requisite. But the assured was 
hot required to de anvthane in order to keep the policy In force. It 
ran on, under the privilege, after the policy date of expiration, pre- 
cisely iis before, and thi®would have breveeny the case up to November 
7, ISSO, the date of the lass, had the assured chosen to abide by the 
* privilege © as they wrott itand as the insurance company accepted 
it. 

There Wits leo question oft pavinent, because this Wits covered by 
the express terms of the f privilege.” The assured were to pay for 
” the thine used,” languace Which can onls riersan that for such time 
an they chose to avail offinder the * privile re. they were to pay. 
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This unusual and anomalous “ privilege” was their own careful 
and deliberate stipulation, expressed in words chosen by themselves 
through their expert agent, and thes are to be held to the compact 
as they made it. 


Third Point. |» this state of facts, the whole matter of the 
continuance or discontinuance of the poley being wholly in the 
hands of the assured and resting in their option as to the time to be 
used under the © privilege,” they deliberately, and by a new writing 
of their OW, designated a cdetinite period of time, viz., from October 
3. to Noverber », ISSO). anil poetic Whit thes called One monthly 
premium for that pertod. 

This act was unquestionably under the “ privilege,” because the 
policy had expired by its terms on October », ISS0), ame the assured 
could treat it as unexpired only by virtue of the marginal writ- 
ne, 

What was the lea! effect of the notice and prety ment ? We sub- 
init that inasmuch as it was whetly uncalled for and unnecessary in 
order to keep the poles alive or to olve valiclity r ettect ter the 
. privilege,” its sole obi et and intent and its obvious lienning were 
to fix and make detinite the ncdefinite tune given yy the * privilege.” 

The assured said in substance: We, the assured, having the 
privilege of continuing the polteyv in force indefinitely at our option, 
now exereise the option by fixing the thae during which it shall con- 
tinue In force at one month from October 5, ISSO, to November 5, 
LSS. anil for this as the “time to be used under the” privile oe 
we now pay the pro vefestipalated sum. 

Qn) nis other inte rpretration the writing of the letter of October 
J ISS0), sania the puavinnened of the prre Peptide bhi Xpolicaa bole sede sls - 
less acts. 

It is quite true that the assured did not say in express terms the 
policy is to be discontinued on November 5, 1880. And from this 
the learned Judyve at the trial drew the inference that the notice and 
pavinent were not an election to stop the poliey on November 5, 
LSS), lvuat only to continue it to that cate. leaving Copred thi question 
when it should thereafte r bv discontinue cl. He SuVS the oli et of 
the letter “ was prompt payment of accruing obligations. 

We submit that this was peicein error. There was no ‘accruing 


i 
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obligation” on the bat of the plaintiff to pay anything or do any- 
thing except in connection with a discontinuance of the policy, and a 
simultaneous settlemeNt for the “ time used” under the privilege. 

If there had been ‘ny obligation to pay monthly premiums, the 
act of the assured might justify the conclusion of the learned Judge. 
But there was no such.obligation, and the,suggestion as to “ prompt 
payment” is wholly upsupported by the evidence. Indeed, it 1s 
contradicted by the evidence. If prompt payment of accruing obli- 
gations had been intended the assured would have paid the so- 
‘alled “monthly premium ” on or before October 5th, 1880, instead 
of waiting till the 9th, “nd then fixing a definite time for the running 
of the risk. There was no element of monthly insurance in the 
case. | 

The intent of the aysured must be gathered from the facts as they 
were proved, and as it‘ is indisputable that they were not to do any- 
thing if they wanted tg keep the policy alive indefinitely, it follows 
that the act they did, 4 it has any significance, was an act under 
the privilege, intended to fix and make definite the time to be used, 
and to pay for such tifne. 

In interpreting antl giving effect to a contract, the court will 
look into the surroumling cireumstances, and gather the intent of 
the parties from the facts which throw light on the transaction. 

In Reed es, Lnsurtuce Company, Oy . s.. =. the Cuse turned oh 
the construction of the following clause in the policy : “ The risk to 
“be suspended while vessel is at Bakers Island loading.” and 
the question, as stated by the court in the opinion (p. 30), 
was, solely, whether the words meant * while the vessel is at Baker's 
“Tsland for the purypse of loading, ov while at the Island actually 
‘“Touwling,” and the clause was construed in the light of the situation 
of the contracting piardies, the circumstances its thes appeared, or 
must be supposed to fhave appeared, to the parties at the time of 
making the contract, fi mean that the risk was suspended during 
all the time the vesselbwas at the Island, whether loading or not. 

The rule is of stromyer application Where, in addition to the cir- 
culstances existing af the time of making the contract, the parties 
by their deliberate acts under and in pursuance of it furnish a guide 
for its Interpretation. , 

Here there can be no cyl stion that the assured in making the 
contract Intended to contro! the leneth of time to be used hy them 
under the minreinal privilege dietated yy thy mselves) iit the rate ot 


premium in the policy{for the time to be used. 
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Nor can there be any question that their letter of October 9, 
1880, was an act of the assured (1) under and in exercise of the privi- 
lege ; (2) fixing a definite time to be used under the privilege, coupled 
(3) with thepro rvta payment for such time to be so used. 

Expunge the letter and check of October 9, ISSO, from the record 
and the policy would have been in force: on November 7, 1880, 
solely by reason of the non-action of the assured. 

But the assured acted on the privilege and their letter and ac- 
companying check are not nullities and cannot be expunged. 

The simple question is whether the assured are to be held to 


their own acts. 


Fourth Point. The law is settled that when an option or 
privilege exists the party entitled to it must be held strictly to its 
terms, anal may by his acts determine it so as to conclude himself 
from claiming a benefit Inconsistent with such acts. 

Firemen’s Ins. Co. vs. Lawrence, 14 John., 46. 


The Court ie It is a rule everywhere admitted that if a 
party has an election reserved to him in a contract, and he onee fairly 
exercises that right of election, his determination is binding. It ts 
most convenient in all manner of dealing that contracts uncertain at 
first should he reduced to certainty AS SOO Ts possible.” 

In Brooklyn (d,/ Leefinery me, Brown, 1) ] N. 7... 455. There was a 
seller's option to deliver 160,000 gallons of petroleum during month 
of May at rate of 40,000 gallons per week, through the month. It 
Was held that the sellers hisvcl the whol month within wl leh either 
to deliver the whole 160,000) gallons or, at their option, to make 
weekly deliveries, beginning with the first week. and having failed 
to make a delivery during the first week the conclusive presumption 
was that they had elected to make a single delivery of the whole at 
the close of the month. 

In the case at bar the essence of the privilee or option wis the 
indefinite time of running of the prorllen after the prorlie date of ex- 
piration. Anvthing Which made that time definite by the act of the 
assured would exhaust the privilege. 

The letter and preuVinenet of October & TSSO, were volunt iy acts 
of the assured Which fixe 7 i a insite: tyrone : sand rrystele it }? iV dane hf for 
such time Which Tan” tite lime 7 , vnicle r thie peravile Je piel nothine 


else. 


1U 
: 

Suppose the letter ‘iad simply notified the insurance company 
that the insured intended under the privilege to use the time be- 
tween October 5, 1880, and November 5, 1880, without accompany- 
ing the notice with a payment for such time, would they not then 
have clearly exercised the privilege by their election to use a speci- 
fied and definite time, #nd having exercised it, exhausted it? They 
certainly could not play fast and loose with the privilege and with 
the option it gave. They could not determine the time to be used 
under it, and at the same time keep it alive. This, in homely phrase, 
would be ‘“‘eating their eake and keeping it too.” Common sense 
anda just rule of interpretation are against the claim that where a 
contract givesa privilege and option for ause of time to continue in- 
detinitely so long as nothing is done, a positive act in exercise of the 
privilege and option fixing a definite time means nothing more than 
that the time specitied+was to be only a part of a longer indefinite 
period. 

Again, could the [nsurance Company, after necepting this notice 
and payment, have clanged that the policy was in force for an in- 
definite period alter Notember 5, ISSO, and demanded pavinent of 
further premiums ? . 

The conclusive answer by the assured would have been that the 
indetinite time given tham by the privilege had been made definite 
by their notice, anil that the time they elected to use uncer the 
privilege had been paid jfor. 

If this is so, the conterse of the proposition must be admitted. 
The assured certrunly cannot be allowed to exercise and use then 
privilege and option at their own volition and at the same time claim 
that they have not used. it. 

The use of the privilege and the pavinent for the time used fixed 
by their own voluntary act was at their own risk, and they must be 


held to the consequences of Whit thes hid. 


é ‘ 
Fifth Point. The,judgment should be reversed and a new 


trial cranted. ‘ 
BUTLER, STILLMAN & HUBBARD, 
; Attorneys for Plaintiff in Error. 


WILLIAM ALLEN BUTLER, 
Of Counsel. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1886. No. 30. 


THE GREENWICH INSURANCE 
CoMPANY, 
Plaintiff in Error, 


against 


THE PROVIDENCE AND STONING- 
TON STEAMSHIP COMPANY. 


© - ———— 


Supplemental Briet for Plaintiff in Error in 
reply to the Second Point filed by the De. 
fendant in Error. 


At the close of the proofs both the plaintiff and the de- 
fendant, by motions duly made, insisted that on the un- 
disputed facts the case presented only a question of law 
to be determined by the Court by a direction of a verdict. 

There were no disputed facts. Aside from the admitted 
facts of the loss of the Rhode Island and of the amount of 
damage, there was nothing in the case but the policy of 
insurance and plaintiff's letter (fol. 63). 

The legal effect of that letter with reference to the policy 
was to be determined, and that was the only thing to be 
determined. 


‘Asa rule the interpretation of written instruments is 

‘‘ with the Court as a question of law.” 
White vs. Hoyt, 73 N. Y., 512. 
Pr 

In U. S. v. Hodge: How., 279, the Court left to the 
jury the interpretatian of a clause in a written instrument 
against the request of the U.S. Attorney that the clause 
be interpreted by tg@e Court. Held error, this Court 
saying that it was the duty of the trial Court ‘‘ to con- 
‘*strue all written instruments given in evidence as a 
** question of law ” (p- 282). 


In Goddard v. Foster, 17° Wall, 12%, the Court say (p. 
142) it ‘* is well settled law that written instruments are 
‘*always to be construed by the Court except when they 
‘* contain technical : words or terms of art, or when the 
‘instrument is introduced collaterally, and where its 
‘effect depends, not merely on the construction and 
‘meaning of the ‘instrument, but upon extrinsic facts 
‘and circumstances.” 

It is only when the meaning of the writing is obscure, 
or when the writiigs are to be interpreted in the light 
of facts testified to aliuude, that their construction or 
interpretation is toébe left to the jury. 

First National Bank vs. Dana, 79 N. Y., 116. 

There was no afnbiguity in the letter. There was no 
conflicting testimopy in the light of which the writings 
were to be construed. 

It was not a question of what the letter meant. The 
letter stated clearly its meaning, which was to pay one 
month’s premium upon the policy. 

What was the effect of the payment as made? Did it 
or did it not exhaaist the privileges which the marginal 
clause reserved to the plaintiff? That was purely a ques- 
tion of law. 


The question was treated by the Court and by the 
counsel solely as a question of law. 
The defendant's founsel made his motion for a verdict 
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‘Sas matter of law ” (fol. 64), and insisted that the “legal 
effect ” of the letter was to discontinue the policy (fol. 65). 

And the trial judge held that ‘* the question turned 
‘entirely upon the legal effect of the policy, and of the 
‘* said letter and of the inferences to be drawn from the 
** letter” (fol. 6s). 


Our claim is that the writings constituting the sole evi- 
dence in the case, with all the inferences which could 
justifiably be drawn from them, were insufficient to sup- 
port a verdict for the plaintiff, because upon them it 
could not legally be held that the policy was in force at 
the time of the loss. If we are right in this, it was the 
duty of the Court to direct a verdict in favor of de- 
fendants; certainly, if the Court direct a verdict for the 
plaintiff in this state of the case, against defendant’s ex- 
ception, it 1s error. 

Schofield v. R. R. Co., WA ULS., 615. 


The counsel for defendant in error cannot raise the 
point, because he claimed at the trial by his motion for a 
direction of verdict that there was nothing for the jury. 
If he had claimed that there was any question of fact, 
the defendant below could have raised the identical point 
now here by asking the Court to charge the jury that the 
legal effect of the letter was to terminate the policy on 
November 5, 18s0, and the refusal so to charge would have 
been ground for exception and writ of error. Or if’ the 
counsel bad then claimed, as he does now, that any ques- 
tion of fact was left to the Court, a finding could have 
been made and excepted to. But both parties and the 
Court properly treated the case as raising only a pure 
question of law to be disposed of by a direction of a 
verdict. 

BUTLER, STILLMAN & HUBBARD, 
Attorneys for Plaintiff in Error. 


WILLIAM ALLEN BUTLER, 
Of Counsel. 
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EVENING POST JOB PRINTING OFFICE—N. Y. 


HU, S. Supreme Court. 


THE GREENWICH Ins. Co., 
Plaintiff in Error, 


AGAINST 


THE PROVIDENCE AND STONING- 
TON STEAMSHIP C'o., 
Defendant in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DistTrRIcT OF NEW YORK. 


Statement. 


Plaintiff in error, by a policy of insurance, insured the 
steamer Rhode Island for six months from April 5, 1880, 
to October 5, 1880, at noon. 

On the side of the policy were written the following 
words: ‘‘ This policy to continue in force from the date of 
expiration until notice is given this company ot its discon- 
tinuance, the assured to pay for such privilege pro rata 
for the time used.” 
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On October 9, 1880, defendant in error wrote to plaintiff 
in error the following letter : 

‘* Providence and Stonington Steamship Co., Treasurer's 
Office, 177 West Street, corner Warren, C. G. Babcock, 
Treasurer, P. O. Box 3011. : p 


: ‘New York, October 9, 1880. ° 


: 
“THE GREENWICH [Ns. Co., NEW YORK: 

‘*GENTs—Herewith please find our ch eck for sixty-six 
“2. dolls., being gue monthly premium from October 5 to 
to Nov. 5, ’S0, op. insurance on strs. Massachusetts and 
Rhode Island, as. specified in vour policies Nos. 2661 and 
— 2662, 
{ c 
é * Yours Respy., 

“C. G. Bascock, Treas.” 


The letter was accompanied by a check for 866.67. 
There was no 6ther communication between the parties ’ 
previous to the loss. 


The steamer Was lost November 6, LSs0. . 
The whole evidence in the case is on pages 20, 2} and 22 
of the record. \ 
The only question in the case is whether the policy was 
in existence on the 6th November or had expired on the 5th 
November. 
The Court bel8w held that the policy was in existence 
and directed a ‘verdict for defendant in error, plaintiff 
below. ‘ 
Plaintiff in error, defendant below, excepted. 
‘ 
POINTS. 
First.—On the policy itself there can be no question | 


but that it was in force at the time of the loss. By its 
terms it remained in force wits] notice of its discontinu- 


ance Was given to the company. 
Unless, therefore, a notice of that kind is shown, the 
policy remained in force. 


In determining whether such notice has been given the 
use of the word ** privilege ~ is without legal signification, 
The word as used really means term or time. 

The purpose is to show that the premium of two hun- 
dred dollars mentioned in the policy did not cover the 
time which might be used beyond the six months. 

Being insured beyond the six months was of course no 
more a ** privilege” than the being insured during the six 
months. ‘The insurance for the further term was exactly 
like the insurance for the six months—a contract for a 
raluable consideration. [nin no proper sense of the word 
was it a privilege. 

The meaning is plain enough, though the draughtsman 
was not happy in his selection of a word. 

Now the letter and accompanying check in no sense 
yave the required notice of discontinuance of the policy. 
The letter described the check as being for one monthly 
premium. It simply paid up for one month. 

The use in the letter of the term “one monthly prem- 
ium,” plainly indicates that there would or might be more. 

Webster detines ** monthly“ as **once a month ”—"* in 
every month.” 

The words ** one monthly premium,” therefore, not only 
do not support the contention that the letter was a notice 
of the discontinuance of the policy, but they present an 
absolute bar to such contentio :. 

Terminating the existence of a policy of insurance Is an 
act of Importance. | 

It should and naturally would be done if intended, 
clearly, detinitely and with precision, 

Itshould not and naturally would not be left to indeti- 
nite inference. 

We submit that the Court is not at liberty to spell out a 
discontinuance by fanciful imputations that the defendant 
in error meant or intended other than simply what it said. 


ae a ee a . 


Second.—If there could be any claim that the letter 
and check were a ‘‘ notice of discontinuance of the policy,” 
it could be made only as: a question of fact and not asa 
question of law. 


It was not in terms a notice of discontinuance. 

If it were claimed that jt amounted to such—that it was 
so intended by the S. S. Company, and was so understood 
by the insurance company—that would be question of 
fact for the jury. 

Now, there was no request to submit any such question 
to the jury, and comnaqeany no such question is raised in 
the record. 

The bald claim is made that the Court should hold as a 
question of law that the letter and check were a ‘‘ notice 
of discontinuance of the poljcy,” and that in refusing so to 
hold as matter of law, the Court erred. 

We submit that there was no error in so refusing. 

At the very best it was a question of intent—of con- 
struction of acts—-of inferences to be drawn from acts. 

Such questions are always for the jury, and there was 
no error in refusing to decide them as questions of law. 

McGrath vs. R. R. Co., 32 Barb., 147. 

Ernst vs. R. R. Co., 35 N. Y., 25. 

Pleasants vs. Fane, 22 Wallace, 121. 

4th Law Rep. Ext., 38; 2 Law Rep., Privy 
Council Appeals, 335. 

Imp. Co. vs. Munson, 14 Wallace, 445. 


If it be said that the Court granted our motion for a 
direction, the answer is that an exception to such direction 
does not raise the question whether the case ought not to 
have been submitted to a jury. 

To raise that question there must have been a request 
so to submit. , 

Leaving it to the Court to decide the motion fora 
direction which involved a question of fact leaves the 
decision of the Court on such question of fact to stand 


he 
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the same as the verdict of a jury, and it cannot be re- 
viewed in this Court. 
Winchell vs. Hicks, 18 N. Y., 55s. 
O’Neill vs. James, 43 N. Y., 85. 
Todd vs. Todd, 3 Hun, 298. 
Ormes vs. Dauchy, 82 N. Y., 443. 


Third.—Judgment should be aftirmed with costs. 


WHEELER H. PECKHA©M., 
Of Counsel for Defendant in Error. 
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EVA JANE WOLVERTON ET AL., &¢., VS. ERASTUS A. NICHOLS ETAL. 1 


1 In the Distriet Court of the Seeond Judicial Distriet of the 
Territory of Montana in and for the County of Silver Bow. 


Eva Jane Worverron and Wittiaw Arnriuck Wortverron, Infant 
Heirs of the late Nelson Wolverton, Deceased, by Margaret J. Wol- 
verton Daniels, their Guardian and next Friend, and Margaret J, 
Wolverton Daniels, Plaintiffs, 

is, 


Erastus A. NICHOLS ana CHARLES ©), I LLER, Defendants 


You ure hereby required lo cbppear Ink an action brought ag Lint 
you by the above-named plaintiffs in the district court of the second 
judicial district of the Territory of Montana in and for the county 
of Silver Bow, and to answer the complaint tiled therein within ten 
days (exclusive of thre day of service) after the service on you of 

this summons, if served within this county; or if served out 
Z of this county but in this district, within twenty days, other- 
wise within forty days, or Judgment by default will be taken 
against vou according to the praver of said complaint, The said 
action is brought to substantiate the plamtils and to determine the 
title, possession, and right to possession to be in) platmtifl to the fol- 
lowing-described premises, to wit, situate in Independent Mining 
district, Silver Bow county, M. T., to wit: Those certain placer min- 
Ing claims Iving in, on, and along Silver Bow ereek, and numbered 
257 to 242, above discovery and each included, and fora full diéserip- 
tion of which and for their boundaries reference is here by had to 
the conmplaint on file in the said district court. and to debar detend- 
ants forever from setting poor dsSerting uth claim to said prem- 
ises, and that they be decreed to have no estate, tithe, or in terest 
Whatever in said premises by reason of their application in the U 
_ land otlice for pritent for the S. bE. | of the S. BE. | of see. 


i i 
> 25 in PT. oN, ROS Wo, and that plarntutl have a judgment 
for thei Costs, Ana you are: dae rebyy rhotified that af vou fail 
toappoar and answer said complaint, as above required, the said 
|) ge tit i will take a default against vou and apply to the court tor 
the relief demanded in the prave riot | ibntitls: corrpoleniat 


iieoh under may tian and the seal of the district court of the 
second district of the Territory of Montaaa in and for the counts 
of Silver Bow, this Lith dav of September, in the vear of 
Ole thoussaried elolit hundred ane ehohitv-on 


[ District Court Ss 


: ‘ 


GhOo. WLERVINE Tf, 


Orrick oF THE SHERIFF, SILVER Bow Country, 
NIONTAN \ TPeRRITORY., 


[ hereby certify that LT received the within summons on the Lith 
diy on September, A DD. ISSlo and personally served the same on 
the ldth dav of September, ALJ DO ISS. by delivering a tru ny of 

the surimons to Erastos A. Niehols and Charles O) Puiter, in 
4 and near Butte Citv, in the county of Silver Bow, MT. they 


bo ig the det hndants hamed In said summons. 


I—o11 
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Fourth. That plaintiffs have judgment against the defendants for 
the costs of this'action, and for such other and further relief in the 
premises as to this honorable’court may seem meet. 

RANDOLPH axp DEWITT, 
Plaintifis: Attys, Butte, Montana. 


10 Terrirory or Monrana, | 
County of Silver Bow, | 


fe 


Margaret J. Wolverton Daniels, being duly sworn, says that she 
is one of the above-named plaintiffs; that she has heard read the 
foregoing complaint and knows the contents thereof, and that the 
same is true of her own knowledge, except as to the matters therem 
stated on information and belief, and that as to those matters she 
believes it to be true. 


MARGARET J. DANIELS. 


Subscribed and sworn to before me this 15th day of September, 
1ss1. 
WILLIAM H. DeWITT, 
Notary Public, Montana. 


Filed Sept. l4,1SsS1. 
GEO. WL IRVINE IL, Clerk. 


\nd afterwards came the said defendants and filed in said action 
their demurrer to said plaintiffs’ complaint in words & figures fol- 
lowing, V1z: , 


ll Lh eure rita Complaint. 


Eva J. Worverroxn and Winrram Arrucr Worvertrox, Infant 
[leirs of the late Nelson Wolverton. Deceased, DY Margaret J, 
Wolverton Dantels, their,GQuardian and next Friend, and Marga- 
ret a Wolverton Daniels, Plaintitts. 


rastus A. Nieiors and Cuarces O. Futter, Defendants. 


And now come the above-named defendants, by their attorneys, 
Sanders & Cullen & W.O. Speer, and demur to the plaintiffs’ com- 
plaint til doin the nbove-entith | cause tor the following reasons ¢ 

I=t. Said complaint shows that two of the above-named plaintiffs 
aire lntuant bie Irs. ane Lon = Jjot <how thasat xsi heirs appear by euiayr- 
dian, as provided by statute, and that said minors have no legal 
capacity to sue,or that the above-named Margaret J. Wolverton 
Daniels is the guardian and next friend of said minors or infant 

heirs, Xe 
1? 2nd. That said complaint is ambiguous and unintelligible, 
in that it does not show threat pelarntitts have anv title to the 
peraype rty elaime 7 11) aid COM nit. cutie 


Md that satd complaint does 
not show where detendants tithe consists. or wherein the same con- 
(licts with that of plaintiths, anid does hot show that platmtitts have 
any tithe whatever to said property, 


ed 


ome 


ERASTUS A. NICHOLS ET AL. » 


>. That said complaint does not state facts suflicient to constitute 
a cause of action. 
SANDERS & CULLEN & 
W. OO. SPEER. 
hor 1h fendants. 
To Quiet Title. 

In the District Court of the Second Judicial District of the TP rritory 
of Montana 1) ane for the (County of Silver Dow. Seplenib r 
Term, ISS]. 

Eva J. WoLiverron ef a/. 
vs. No. TEA. 
ke. A. Nicnons e¢ a/. i 


Turspay, Get. 25—0 a. m-. 


Court convened pursuant to adjournment. 

Present: The Hon. William J. Galbraith, pres. judge 
Ls This dav again come counsel for parties: and this cause 

having been heard on the demurrer of defendants to the com- 

plaint ane taken under advisement by thie COUNT, and the court, bee 
fully advised in the premises, is of the opinion that the said de- 
murrer ought to be, and the same is hereby, overruled, and, by the 
stipulation ana agreement ot parties, defendants are vrant | it leave 
of thirty days to answer. 


Ansiwe rlo omplaiud. 


In the District Court of the Second Judicial Distriet of Montana 
Territory in aud for Silver Bow County. 


Eva JANE Wotvertow ef a/.. Plaintils, 
is 


Erastus A. Nicnors and Cuanrtes ©. Futter. Defendants, 


The above-named defendants answering the complaint on file 
herein— 
Deny that the plarntiths are the owners of, in the Prssesslon oOforenv 
titled to the Prossesslonl of thie pela 
14 In plamtitts’ complaint, numbered two hundred and forty- 
three to two hunedred ania Hit, shove discovery, ¢ veh lii- 
cluded, or any part or portion thereot 
Deny threat pelaatnititls or them grattors or cath of them have been 
in the quiet sinned prec able possess TOT) canned CrhpOrN tabe bit cod scatene prPeetai 


Ises for il period exeeeding five Yq*sars @pr feor srrh\ peerpert ty (ot Uitbie*, Ol 


cor mining claims desertbed 


. : 
_* 
' Titie Zz at Teel 


at all prior to the Hhception of detetiedants 
Denny that the pelepntiths on anvot them are now or ever 

it) the PrOssess1on of eee prortian (9) thy rath! ‘| hese] ‘ 

plaintiths’ complaint as beige claimed bv these defer 


aan 


Deny that plaatnititls or either of them have or derived a Pitie 
Whatever ter sated rotted bv vVirttne: of sane Nateo , TTT sh 7 
' } } . . ‘ - ; 
bhbeteder Dey porcidnitills erautitors tii the Vvear DStea oO t cada ti 


Donny that plaintitts or their eranutors ever, at any tiie, located 
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Terrnirory or MonraNna, ) 
pte -88°: 
County of Silver Bow, | 


Margaret J. W. Daniels, being duly sworn, says that she is one of 
the plaintifis named in the above-entitled action ; that she has heard 
read the foregoing replication and knows the contents thereof, and 
that the same is true of her own knowledge, except as to those mat- 
ters therein stated on information and belief, and as to those matters 
she believes it to be true. 

(Signed) 


21 Subscribed and sworn to before me this — day of ——, 


Aa Bees. 


b J 
| Notary Public, Montana. 
TeRRriTrorRy oF MONTANA, - 
. ee a SS . 
County of Silver Bow, J 


George A. Randolph, being duly sworn, says that he is one of the 
attorneys of plaintiffs above named: that said attorneys have for 
three months endeavored to tind plaintiff in order to obtain her 
verification to the foregoing replication and have been unable to do 
so; that he has read the foregoing replication, and that the facts 
stated therein are true to the best of his knowledge, information, and 
belief. 

GEO. C. RANDOLPITIL. 


Subscribed and sworn to before me this 27th day of Feb’v, 1582. 
WILLIAM IL. DeWTTET, 
Notary Public, Montana. 
Kiled 1 by 24, 1882. 


GEO. W. IRVINE, CU%. 
*)>) Motion for Nonsuit. 


In the District Court of the Second Judicial District of Montana 
Territory in and for Silver Bow County. 


Eva J. Worvertrow ef al. vs. Erastus A. Nicos ef at. 


Now come defendants and move the court for a non-suit herein 
for the following reasons: 


1. There is no proof in this action that plaintiffs were in the pos- 
session of the premises in conflict at the date of the commencement 
of this action. 

2. There is ne proof that plaintiffs have any title to the ground 
in conthet, for the reason that there is no proot as to Where te see- 
ond riseof the bed rock Is located, and therefore the claims are not 
shown to include the giound in dispute, and for the further reason 
that plamtitts have not connected themselves with the claims located 

and in dispute, 
233 | KNOWLES & FORDBIS, 
Att ys for Dhef ts. 


ERASTUS A. NICHOLS ET AL. ) 


Filed March 20, 1SS2, 
GhO W. IRVINE, Clerk. 


To Cui-l Title. 


In the District Court of the Second Judicial District of the Territory 
of Montana in and for the County of Silver Bow. February 
Term, 1852. 

Eva J. WoLverron ef al. 
vs. »~-No. 114. 
E. A. Nicnors etal. J 


TuESDAY, olst—9 a. m-. 


Court convened pursuant to adjournment. 
Present: The Hon. William J. Galbraith, presiding judge. 


This day came counsel for plaintiffs and defendants, and this cause 
having been heretofore heard on defendants’ motion for a non-suit 
herein, and the court being fully advised in the premises, it is here- 
by ordered and adjudged that the said motion be, and the same is 

hereby, sustained ; and to which ruling of the court sustain- 
24 Ing said motion plaintiffs, by their counsel, except. 


Motion lo Net Aside Nonsuit. 


Second Judicial District Court, County of Silver Bow, Montana Ter- 
ritory. 


Eva J. Worvertown et.al. vs. Exastrus A. Nicno rs ef al. 


The plaintiffs move to set aside the non-suit in the above cause, 
and for permission to amend the complaint by adding the name of 
the Colorado and Montana Smelting Company as an additional 
party plaintiff in said cause, and an allegation setting forth the cor- 
porate character of said Colorado and Montana Smelting Company. 

M’ch 21, 1SS2. 

, RANDOLPH & DeWTLTT, 
PT jis Attorneys. 
Filed M’ch 21, 1S8s2. 


GhO. WL. IRVINE IL, Clerk. 


In the District Court of the Second Judicial District of the T rritory 
of Montana in ana for the County of Silver bow. bebruary 
‘Term, ISS. 

Eva J. Wotverrtrown ef al. vs. Erastus A. Nienors ef al. 
Om Turspay. Mar. 21— a. m. 
Court econvens d purstiant to adjournment 
Present: The Hon. William J. Galbraith, presiding judge. 


Whereupoi this Cialise Is heard co} plaimtiths’ motion to set aside 
the ruling and order of the court sustaining said motion, and for 
leave to amend the complaint herein, and, the court bv big fully ad- 
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vised in the premises, the said motion is hereby overruled ; and to 
which ruling of the court overruling said motion plaintiffs, by their 
counsel, except. 

And whereupon it is ordered that the defendants herein have a 
judgment for their costs. 


26 In the District Court of the Second Judicial District of Mon- 
tana Territory in and for Silver Bow County. 


Eva Jane Wotverton and Witittam Artaur WoLverrton, Infant 
Heirs of the late Nelson Wolverton, Deceased, by Margaret J. Wol- 
verton Daniels, their Guardian and next Friend, and Margaret J. 
Wolverton Daniels, Plaintiffs, 

Us. 
Erastus A. Nicwors and Cuarres O. Futter, Defendants. 

This cause came regularly on for trialat the February, A. D. 1882, 
term of the above-named court Upon the Issues presented in the 
pleadings herein. A jury was empaneled to try the cause and evi- 
dence introduced on behalf of plaintiffs, and the plaintiffs rest their 
case. Whereupon the defendants moved the court for a nonsuit 
herein, Which motion was granted by the court, and said cause dis- 
missed: and it was ordered by the court that defendants have 


27 judgment for their costs herein. 

It is therefore ordered and adjudged that plaintiffs have 
no cause of action against said defendants herein, and that said ; 
plaintiffs have no right, title, or estate of, in or to the ground in 
eontlict In said action and in said complaint described. And it Is ; 


further ordered and adjudged that this action be dismissed, and 
that defendants have and recover of plaintitfs the costs of this ae- 
tion, amounting to (857.500) fifty-seven and (5° dollars. 
GhO. W. IRVINE II, Clerk. 
Filed Mar. 25, 1882. 


GEO. W. IRVINE IT, Clerk. 


Notice of , | pp al. 


Second Judicial District Court, County of Silver Bow, Territory of 


Montana. 
va J. Worverton ef al., Plaintiffs, 
keeastrus A. Nicenons ef a/.. Defendants. 
25 Sins: Please take notice that the plaintiffs i the above- 


C1Itiiie 7 aelloll hh It by chp ope 4] la the supreme court of the ‘Ter- 
ritorvot Montana trom the judgment in said action made and entered 
pursuant to an order yvranting anon suit in the district court in and 
for the COUNTY Oi Silly r bow. Sittcl iv rritory, on the 2th dav of 
March, A.D. ISs2. un taverof the defendants and against the plain- 


. . a ee ] ons ‘ ) , 
titis Wi SOladd ACTION. ated Treaty thre Whol thereof, 


Dated the Soth day ot Mar hh. ISS. 
RANDOLPH & DEWITT, | 
alttorneys for Plaintus. 


ERASTUS A. NICHOLS ET AL. ll 


To the clerk of said district court and to Messrs. Knowles & Forbis, 
attorneys for defendants. 


Due service of the within is admitted. 
March 30, 1882. 
KNOWLES & FORBIS, 
Atty's for Defi ndants. 
Filed Mar. 30, 1SS2. 
GEO. WL IRVINE IL, Clerk. 


29) Uncle rlaking on Appeal. 


Second Judicial District Court, County of Silver Bow, Territory of 
Montana. 


Iva JANE WoLVERTON ef als., Plaintitls, 
“uF 
Erastus A. Nienons ef a/., Defendants. 


Whereas the plaintiffs in the above-entitled action have appealed, 
or are about to appeal, to the supreme court of the Territory of Mon- 
tana from a judgment made and entered in said action in favor of 
the defendants and against the plaintiffs, in the district court in and 
for the county of Silver Bow, Territory of Montana, on the 25th day 
of March, 1SS2, upon the decision of a motion for a nonsuit : 

Now, therefore, in consideration of the premises and of such appeal, 
we, the undersigned, residents and frecholders within the said county 
of Silver Bow, do hereby jointly and severally undertake and prom- 
ise on the part of the appellants that the said appellants will pay all 

damages and costs which may be awarded against them on the 
st) appeal, or On} the dismitssal thereof, not exes eding three hun- 

dred dollars, to which amount we acknowledge ourselves 
jointly and severally bound. And whereas the appellants are destrous 
of staving the execution of the said judgment Sa) appealed from, 
we do further, in consideration thereot and of the Prerlses, jointly 
and severally undertake and promise, and do hereby acknowledge 
ourselves further jointly and severally bound in the further sam of 
four hundred dollars, being double the amount named in the said 
judgment as costs, that if the said judgment appealed from, or any 
part thereof be affirmed, or the appeal dismissed, the appellants 
shall prey the amount directed to be praia there by or the praart of the 
judgment which shall be affirmed, if atiirmed only in part, and 
all damages and costs which shall be awarded against the appellants 
on the appeal. 

Signed and sealed. 

JAMES R. CLARK. [$1 AL. | 
H. L. FRANK. /SEAL. | 
Dated the 30th day of March, 1582. 
ol Territory or Montana, | 
County of Silrer Bow. RS 

James R. Clark and Hi. is rank, hey each duly “Worl, SavVs 

each for himself, and not one for the other, that he is one of the 
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persons described in and who executed the foregoing undertaking; 
that he is worth the amount specified therein over and above all 
his just debts and liabilities, exclusive of property exempt by the 
laws of the Territory of Montana from execution. 
JAMES KR. CLARK. 
Hl. L. FRANK. 


Subseribed and sworn to before me this 50th day of March, 1882. 
WILLIAM H. DeWITPT, 
Notary Public, Montana. 


Filed Mar. 30, 1882. 
GEO. W. IRVINE II, Clerk. 


Not ice. 
Second Judicial District Court, County of Silver Bow, Montana Ter” 
ritory. 
o2 Eva Jane Woniverton et al., Plaintiffs, 
Us. 


Erastus A. Nicuors et al., Defendants. 

GENTLEMEN: Please take notice that the plaintiffs above named 
have this day filed with the clerk of said court their statement on 
appeal of the above cause to the supreme court of said Territory. 

Dated Butte, Mont., April 5, 1852. 

RANDOLPH & DEWITT, 
Plaintijis’ Attorneys. 

To Messrs. Knowles & Forbis, def ts’ att’ys. 

Due service of foregoing notice accepted and copy waived this 3rd 
day of April, 1852. 

KNOWLES & FORBIS, 
itt ys for Def 'ts. 
Filed April 4, 1882. 
GEO. W. IRVINE IL Clerk, 
By H. C. BODLEY, Deputy. 


ed Slatenicont on Appeal. Specitiation of Errors. 


Second Judicial District Court, County of Silver Bow, Montano Ter- 

ritory. 

Eva Jane Wortverron and Winttam Arrucr Worverros, Infant 
Heirs of the late Nelson Wolverton, deceased, by Margaret a Wol- 
verton Daniels, their Guardian and next Friend, and Margaret J. 
Wolverton Daniels, Plaintitfs, 

Ux, 
Erastus A. Nicnors and Cuarr.es O. Futter, Defendants. 


Randolph & DeWitt, pPtths’ attorneys: Knowles & Forbis, def’ts’ 
attorneys. 

The plaintitts and appelkants in the above-entitled cause, upon the 
argument of the apped thereof to the supreme court of the Terri- 
tory of Montana, will rely upon the following grounds : 
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34 The court upon the trial of this cause erred in granting 
the motion of the defendants for a nonsuit for the following 
reasons : 

1. Because plaintiffs on the trial had introduced sufticient evi- 
dence to entitle them to go to the jury, which evidence and the 
whole thereof is hereinafter set forth and follows these specifications, 
and is hereby made a part of this specification. 

2. Because plaintiffs proved by their evidence introduced on the 
trial that they were in the possession of the premises in conflict at 
the date of the commencement of this action, which said evidence 
and the whole thereof is hereinafter set forth and follows the speci- 
fications, and is hereby made a part of this specification. 

5. Because the plaintiffs proved by their evidence introduced on 
the trial all the material allegations set forth in the complaint, and 
for this reason were entiled to lave the case submitted to the jury, 

which said evidence and the whole thereof is hereinafter set 
oe forth and follows these specilications, anil Is hereby nade il 
part of this specification. 

4. Because the plaintiffs proved by their evidence introduced 
on the trial that they had the right of the possession of the prem- 
ises In conflict at the date of the commencement of the action, 
which said evidence and the whole thereof is hereinafter set forth 
and follows these specifications, and is hereby made a part of this 
specification. 

5. Because the plaintiffs proved by their evidence introduced 
upon the trial that they had preserved in themselves the title to the 
premises In conflict by a due observance of the laws, customs, rules, 
and regulations of the minersin the mining distriet where said prem- 
Ises are located, which std evic nee and the whole thereof ts here- 
Inafter set forth ard follows these specifications, and ts hereby made 
a part of this specification. 

6. Because plaintiffs proved by their evidence introduced upon 
the trial that they had, when this action was commenced, asubstan- 

tial right, title. lriters =T. sid estite in) sanicl to the premises in 
ot) CONLPOVErSY, Which was threatened by defendants, and of 

which they would have been unjustly deprived had they not 
brought this action, which appears from the evidence and the whole 
thereof, which ts hereinafter set forth and follows these specifications, 
anne Is hereby mide il prart of this Specitle ition. 

7. Because plaintiffs by their evidence introduced upon the trial 
connected themselves by a complete paper tithe and chain of written 
deeds with the original locations of some of the ground and prem- 
ises In controversy, which said evidence and the whole of it is here- 
Inafter set forth and follows these <pecitieations, and is hereby made 
ch pare of these specifications 

S. Because plaatmatitls proved by their evidenee introduced pron 
the trial that thev had in them-elves the title to the ground and 
premises in controversy at the date of the commencement of the 
action, and had notoriously claimed and oeenpied the same as owners 

fora period much exeeeding five vears prior thereto, and 
Oe that they were continuously in the possession of said vround, 
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and that the location of the second rise of the bed rock was a 
matter for defendants to prove affirmatively if they sought to defeat 
plaintiffs’ title and possession on the ground that said ground and 
premises lay outside of said second rise of the bed rock, which said 
evidence and the whole thereof is hereinafter set forth and follows 
these specifications, and is hereby made a part of this specification. 

9. Because plaintiffs proved in their evidence introduced upon 
the trial that they were the owners of and possessed of and entitled 
to the immediate possession of the land and premises deseribed in 
the complaint as the land and premises of which the plaintiffs were 
the owners and possessed and entitled to the possession at the date 
of the commencement of this action, which said evidence is herein- 
after set forth and follows these specifications, and is hereby made ‘a 

part of this specification. 
38 10. Because the plaintiffs proved by their evidence intro- 

duced apon the trial that they, by themselves, their ancestors 
and grantors, had been in the quiet, peaceable, and notorious pos- 
session and enjoyment of the ground and premises in controversy as 
the owners thereof for more than five years prior to the inception of 
the pretended claim of the defendants, which said evidence and the 
Whole.of it is hereinafter set forth and follows these specifications, 
and is hereby made a part of this specification. 

The grounds of error above set forth and numbered: from 1 to 10, 
each included, and the reason therefor, appear from the pleadings in 
the cause and the admission thereon and the proceedings and papers 
in said cause and the evidence introduced by the plaintiffs on the 
trial of said cause, which said, evidence and the whole of it [is] as 
follows, to wil: ‘ 


a 
oY Evidence. 


This cause came on regularly for trial in the distriet court in and 
for the county of Milver Bow, Montana Territory, on Marelr20, 1Ss2, 
one of the days of the February term, 1SS2, of said court: a jury was 
called and empaneled, and plaintiffs Introduced the following eVvi- 
dence: 


Cy, W., C. Not ‘OY, ealled, <Worh., and examined Ol) the part of plain- 
tiffs, testified as follows: 3 


Examined by Mr. Ranpoupn: 


Mr. McCoy, what is your océupation ? 

Il am a miner, sir. ; 

Where do you reside ? 

Down here, near Rocker: between Rocker and Silver Bow. 
Are vou In a mining district ? 

Yes, sir. 

What ? 

Independence, 

Do you occupy any pesition among the miners ? 

[am acting as recorder for mining claims. 


re ae 
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40 Were you elected at any mecting of the miners to serve as 
such recorder ? 
Yes, sir; a meeting of the miners last June. 
What are your duties as recorder ? 
To make and record all mining claims. 
Have you books of record for that purpose ? 
Yes, sir. 
Are you the custodian of such books? 
Yes, sir. 
Are they in court? 
Yes, sir. 
Are these the books ? 


(Three books shown witness.) 


That is the book (witness designated book marked No. 2). These 
I don’t know anything about (witness designated books marked No. 
J and No. 5). These (designating No. 1 & No. 3) were not in your 
custody 4 

No, sir. 

Do you know in whose custody they were ? 

No, sir. 

How long have you lived in Independence mining district ? 
41 [ have lived there continuously since September, 1868, 
Have you attended the meetings of the miners” 

Yes. sir. 

Is it an organized mining district? 

Yes, sir. ee 

Where does if extend y 

I don't know the limits of the district. 

Are vou familiar with the location of claims from 257 to 242? 

No, sir: | know there are such claims, but I don’t know where 
they are. 

Do you know where the Colorado smelter ts ? 

Yes, sir. 

Docs Independence mining district run east of that ? 

Yes. sir. 

llow far’? 

| think the east boundary ts the main range. 

llow far west does it run? 

To between Rocker and Silver Bow: about a half mile below 
Rocker : probably a litthe more than that. 


By Mr. Forpis: The records will show that Mr. Randolph. 
I dont know that thie do, 


42 To the Wutn! ss: Deo Vou know what the rules and revula- 
tions of the miners are’? That book ls tnarked . _ Dy you 
know about anv of the customs existing among the miners in re 
gard to representing their claims ” 
We ll, <ir, all I can “uy about that is what | heard. | have never 
seen any local laws. 
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and that the location of the.second rise of the bed rock was a 
matter for defendants to prove affirmatively if they sought to defeat 
plaintiffs’ title and possession on the ground that said ground and 
premises lay outside of said second rise of the bed rock, which said 
evidence and the whole thereof is hereinafter set forth and follows 
these specifications, and is hereby made a part of this specification. 

9. Because plaintiffs proved in their evidence introduced upon 
the trial that they were the owners of and possessed of and entitled 
to the immediate possession of the land and premises deseribed in 
the complaint as the land and premises of which the plaintiffs were 
the owners and possessed and’ entitled to the possession at the date 
of the commencement of this action, which said evidence is herein- 
after set forth and follows these’ specifications, and is hereby made a 

part of this specification. 
38 10. Because the plaintiffs proved by their evidence intro- 

duced apon the trial that they, by themselves, their ancestors 
and grantors, had been in the quiet, peaceable, and notorious pos- 
session and enjoyment of the ground and premises in controversy as 
the owners thereof for more than five vears prior to the inception of 
the pretended claim of the defendants, which said evidence and the 
whole of it is hereinafter set forth and follows these specifications, 
and is hereby made a part of this specification. 

The grounds of error above set forth and numbered from 1 to 10, 
each included, and the reason therefor, appear from the pleadings in 
the cause and the admission thereon and the proceedings and papers 
in said cause and the evidence introduced by the plaintiffs on the 
trial of said cause, which said evidence and the whole of it [is] as 
follows, to wit: 


of Lridence. 

This cause came on regularly for trial in the district court in and 
for the county of Milver Bow, Montana Territory, on Marelr20, 1882, 
one of the days of the February term, 1SS2, of said court; a jury was 
called and empaneled, and plaintiffs introduced the following evi- 
dence: 


G. W. Cc. MeCoy, called, sworn, and examined on the part of plain- 
tiffs, testified as follows: 


Examined by Mr. Ranpoupn: 


Mr. McCoy, what is your occupation ? 

I am a miner, sir. 

Where do you reside ? 

Down here, near Rocker; between Rocker and Silver Bow. 
Are vou In a mining district ? 

Yes, sir. 

What? 

Independence. 

Do you occupy any position among the miners ? 

[am acting as recorder for mining claims. 


ERASTUS A. NICHOLS ET AL. 15 


40 Were you eleeted at any meeting of the miners to serve as 
such recorder ? 
Yes, sir; a meeting of the miners last June. 
What are your duties as recorder ? 
To make and record all m'ning claims. 
Have you books of record for that purpose ? 
Yes, sir. : 
Are you the custodian of such books? 
Yes, sir. 
Are they in court? 
Yes, sir. | 
Are these the books ? 


(Three books shown witness.) 


That is the book (witness designated book marked No. 2). These 
I don't know anything about (witness designated books marked No. 
land No. 3). These (designating No. 1 & No. 3) were not in your 
custody ? 

No, sir. 

Do you know in whose custody they were ? 

No, sir, 

flow long have you lived in Independence mining distriet ? 
41 I have lived there continuously since September, 1S6S, 
Hlave you attended the meetings of the miners” 

Yes, sir. 

Is it an organized mining district ? 

Yes, sir. ve 

Where does it extend 4 

I don’t know the limits of the district. 

Are vou familiar with the location of claims from 257 to 242? 

No, sir; I know there are such claims, but I don’t know where 
they are. 

Do you know where the Colorado smelter is ? 

Yes, Sir. 

Does Independence mining district run east of that ? 

Yes, sir. 

low far? 

l think the east boundary Is the main range. 

llow far west does it run? 

To between Rocker and Silver Bow: about a half mile below 
Rocker: probably a little more than that. 


By Mr. Fornis: The records will show that Mr. Randolph. 
[ dont know that they do, 


42 To thie Wutnt Ss ; De vou know what the rules ane revula- 

tions of the miners are? That book is marked “2.7 Do vou 

know about an of the eustoms existing among the miners in re- 

gard to) representing their claims 

Well, Ir, all | Can say about that is what I heard. | have never 
seen any local laws. 
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Then we dont want it. Thisbook marked “2” you are now using 
to record claims in Independence mining district ? 

Yes, sir. 

And there is no other? | 

None that I have seen; that is all. 


No cross-examination. 


Joun Urricu, called, sworn, and examined on the part of plaintiffs; 
testified as follows: 7 


Examined by Mr. RaANpbo.irnu: 


Mr. Ulrich, what is your occupation ? 

Mining. 

Where do you reside, sir? 

In Independence district, Silver Bow county. 
43 Where ? | 
Rocker, I think it is called. 

low long have you lived there in the district ? 

Since LS65. 

Were you living there at the time Independence district was or- 
ganized ? , 

Yes, sir. 

Did you attend a meeting at which they made a district of it? 

I believe I did. 

Ilave you ever acted as an officer of the district ? 

Yes, sir. | 

Up to what time ? 

Let's see. Well, 1 don’t know when we did have the miners’ 
meeting—a vear ago last fall, | think. 

What were vour duties’ 

[f was recorder—to record claims, if anybody wanted them re- 
corded, 

And you were the custodian of the books of record ? 

Yes, sir. 

Would vou recognize the books if vou should see them ? 
44 [ would, sir. 

Look at this and see what Vou say about it. (Three books 
shown witness, the book marked “2,” formerly identified by witness 
McCoy, and books marked No. 1 and No. 3.) 

Yes, sir: these are the Ones. 

Are there any others ” 

No, sir. 

Were there any others ” 

Not that I know of, 

If another had been lost you don’t know anything about it ? 
No, sir. | 

Hlow long did you have the custody of these books as recorder ? 
As near as—about two Vears. 

You have recorded claims in these books ”? 

I have, sir. | 
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We offer these records in evidence. 
(No objection. Books marked No. 1, No. 2,and No. 3 received in 
evidence as identified by witnesses McCoy and Ulrich.) 


To the witness: Did you know Nelson Wolverton ? 
45 Yes, sir. 
Did he die? 
Yes, sir. 
When, sir? 
About three years ago, I think, last January. 
Did he leave a wife? 
Yes, sir. 
How many children ? 
Three children. 
Are they all living? 
No, sir. 
Which died? 
One died—the second youngest. 
Do you know the names of those living ? 
Willie Arthur and Eva Jane Wolverton, if I mistake not. 
At the time of Nelson Wolverton’s decease, or immediately prior 
thereto, was he working any placer ground ”? 
Yes, sir. 
What was the location of the ground he was working ? 
It was situated on Silver Bow creek or gulch. 
46 How long had he been working the land in the district 
that you know of? 
Well, I can’t tell exactly. {think it was in ‘67 or "6S. 
Was he working continuously Up to the time he died ? 
Yes, sir; he worked every year in the district since 1567. 


JupGe Know es. If the object is to show Possession of the prem- 
ises, I object. If they show he was working on this ground in con- 
troversey I have no objection; but if they show he was working on 
other ground I object. 

Mr. Raxnpotri. We know what our object is—that he was a miner 
and worked in the district. 

Tne Court. It can be shown for that purpose. 


Mr. Ranpotru. Are vou acquainted with the Placer claims known 
as 257 to 242, inclusive? 

Yes, sir. 

Did you ever know Mr. Wolverton to be working upon these 
claims? 


Yes, sir. 
Hlow long did you know of his working there? 
47 Well, I knew he worked himself two scasons, at least. 


, 


Right on these claims * 
Yes, sir; right on these claims. 
Did vou hear whether he owned these claims or net” 
Judge Kxowres: I object to his asking him whether he owned 
these claims or not. If he got a conveyance it is the best evidence. 
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Mr. Ranpoitrn: Suppose he had no conveyance ? 

The Courr: The objection is sustained. 

Mr. Ranpotpn: Note an exception. 

To the witness: Mr. Ulrich, what is the extent of Independence 
district ? 

It is from 85 to 200, somewhere; I can’t tell exactly what. It 
commences below Rocker and runs above the Colorado smelter. 

How far above? 

Above the bridges that crosses Silver Bow creck. . 

is it above claim 2427 

Yes, sir. 

A long way ? 

Yes, sir; a long way. 

Ilave you ever been over that ground ? 
4S Yes, sir. | 
Have you ever been on the ground above that, along claims 

245 to 265 or 275; have you been there ? 

Yes, sir; mahyv times. 

Do you remember a water-wheel there ? 

Yes, sir 

On what claim is that ? 

[ think it is on 245, or in that neighborhood. 

Has that been there a long time? 

Yes, sir. 

How is it situated on the elaim ? pi 

[t is covered up in the tailings at.present. 

We have the records of the district in evidence, and I desire to 
call attention to claims 237 to 242, inclusive. 


(Reads from book “3,” page 95, location of claim number 257, as 
follows :) 


“This is to certify that C. C. Pieree has this day relocated ana re- 
corded claim number 257, above discovery, on Silver Bow creek, In 
dependence district, Deer Lodge county, Montana ‘Territory, June 
1d, A. D. 1868. , 
“MATHEW M. BARNEY, 

: “ Deputy Lecorder” 


49) And trom book 3, page 3, as follows : 


be Be it known that A. (‘hhitie has this day relocated and recorded 
mining claim No. 23S, two hundred and thirtv-eight, above dis- y 
covery, In Silver Bow gulch, Independence district, Deer Lodge 
county, Montana ‘Territory. 

“Given under hiv hand this Ist Jay of August, A. 1). LS6S., 


“S OWENS, Recorder.” 


And from book 2, page 41, as follows: 


“Be it known that William Lawson has this day relocated and 
recorded euici claim No. 250 above discove ap in Silver Dow guleh, 
Independence district, Deer Lodge eounty, Montana Territory. 


eo owe 
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“Given under my hand this 19 day of July, A. D. 1869. 
“S. OWENS, Recorder.” 


>” 


And from book 1, page 55, as follows : 


" This is to certify that John Manning has reloeated and recorded 
claim No, 240, two hundred and forty, above discovery, Independ- 
ence district, Silver Bow creek, Deer Lodge county, Montana Terri- 

tory, May Ist, A. D. 1866. 
ov) “S.OWELENS, Recorder.” 


And from book 1, page 54, as follows : 

“This is to certify that Robert Cunie has this day relocated and 
recorded claim No. 241, two hundred forty-one, above discovery, 
Silver Bow creek, Independence district, Deer Lodge county, Mon- 
tana Territory, May Ist, A. D. 1S66. 
| 3 Ss. OW ENS, Record: Pip 


And from book 1, puaee ot, as follows: 

“This is to certify that John Currie has this day relocated and 
recorded claim No. 242. two hundred ania forty-two, above discovery, 
Silver Bow creek, Independence district, Deer Lodge county, Mon- 
tana Territory, May 1, 1866. 

“S. OWENS, Recorder.” 


The aforesaid six notices were read from the books identified by 
Witnesses, Me¢ ‘ov and Ulrich. as the reeords of Independence district, 


Mr. Ranpotpn: While the-ewitness is on the stand [ desire to call 
the court’s attention to the laws of Independence distriet (mining), 
in book 1, page 61, of the records, the by-laws of Independence 

mining district. [ will put them all in evidence, the proceed- 
ol ings of the miners, In book 1, page 61, and following. 
The Court: You propose io follow this all with proof that 
the by-laws are complied with ” 

Mr. It \NDOLPH : No, sir: [ am colng to prove that these locations 
were made according to the by-laws. 

The Court: The by-laws had better be read to the jury. 


By-laws, book | of records, page 61, read to the jury as follows: 


By-laws of Tndejn nde hice District. Lheery Lodq County, Montana Terri- 
tory, Adopted May thie siath. A. in} ISO. at ‘i Miners’ Meeting. 


Article I. 


That this meeting approve of the proceedings of a former meeting 
held for the PUPpPose of forming anew district. known iis [rick pendence 
district. 

Article II. 

The otticers of this district shall consist of a president, viee-presi- 
dent, and recorder. It shall be the duty of the president, and tn hits 
absence the Vice-president, to call miners meetings when it 1s 
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O2 necessary, and preside over the same, for which he shall be 
entitled to a fee of ten dollars, to be paid by the party apply- 
ing for the meeting of the miners. 


Article ITI. 


It shall be the duty of the recorder to keep a true and accurate 
record of all claims, and act as secretary of all meetings, of which 
he shall keep minutes for the inspection of the miners. 


Article IV. 


Placer claims in this district shall consist of 100 feet in length, ex- 
tending up the creek or gulch, extending upon either side of the 
banks to the second rise of the bed rock. ‘The same specification 
shall apply todry gulches. Till claims shall consist of 100 feet front, 
extending back to the summit of the hill. 

Article V. 

Each claimant shall be entitled to hold in this district one claim 
for pre-emption, and as many more as he can purchase and represent 
according to the laws of the district. This law shall also apply to 
dry guleh and hill. . 

Article VI. 
D3 What shall constitute a representation of a claim in this 
district shall be one day’s work in each week on his claim, or 
verforming the sume amount of labor any place in the district if he 
is working for the means to open his claim. Any person wishing to 
leave the dsstrict for the same purpose ean do so by leaving a written 
notice with the recorder, which will entitle him to fifteen days ab- 
sence. . 
Article VII. 


Claim-holders shall have the right to eut, drain, ditch through 
claim below; no person shall have the right to dam the water tothe 
injury of others above having located claims above prior to the com- 
mencement of dam. 


Article VIIT. 


General meetings of the claim-holders in this district can only be 
held by at least thirty bona fide claim-holders petitioning the presi- 
dent in writing. The ten dollars fee spoken of in article 2 shall 
only apply to special meetings of the miners. 

Article IX. 
od Drv gulches, in belonging to this district, shall be held as 
real estate, except it be when there is a sufficiency of water to 
work them properly or profitably. 
CHARLES L. WILLIAMS. 
W. T. SCOVILLE. 
JAMES R. CAMPBELL. 
DANIEL THOMPSON, 
PRANCIS D. MeDERMOTT. 
This is a true COPY. 


R. MceMINN, Recorder. 


~~ 


~ 
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Mr. Ranpoireu: I will call attention to a conveyance of claim 258, 
made by A. Chitic to Thomas Manaing in 1869, in book 2, page 36. 
Judge KNow Les: That is not a legal record at all, and | object to 
reading it as a conveyance, If they prove the loss of the COHVECY- 
ance, and this is a copy, | won't object. 
Mr. Raxnpoirvu: We offer it for what it is worth. The miners had 
no other way of recording conveyances. 
Oo” The Courr: Was there an original conveyance of which 
this is a copy? 
Mr. Raxpotpu: We offer this as an original, then. 
Judge KNow Les: Then prove that signature. 
The Court: Under the common rule this would be sitmiply a record, 
and not the original. It must be shown that the original was lost 
and that this was the manner of recording claims. 


The objection is sustained. 
Mr. Ranpotpu: We will call Mr. Manning for that purpose. 


Thomas MANNING, called, sworn, and examined on the part of the 
plaintiffs, testified as follows: 


Examined by Mr. Raxpourn: 


Mr. Manning, dv you remember about a deed from A. b. Chitie to 
Thomas Manning ” 

Yes, sir; A. B. Chitie? 

Yes, sir. 

Yes, sir. li 

Do you know where that deed is” 

I do not. 

Was it in vour possession ? 

Yes, sir: foro orb years. 

Did you have it records d? 
oy Yes, sir: I think it was recorded. 
Do you remember the condition of the paper” 

| don’t Say all: he sold me a claim 100 feet or ZOO, 

Do vou know what became of that paper ” 

No, sir. 

Lic you ever look for it? 

Yes, sir: at the last term of court I looked for it, but eould not 
fine it. 

Did you make il diligent search 7 

Yes, sir. 

And could not tind it ? 

No, sir. 

Where was it recorded ” 

In Independence mining district. S. Owens was reeorder. 

Mr. De Wirt (to witness): Do vou remember me asking you af 
the May term of court to look for this deed’ 

Yes, “IT. 

Did vou make diligent search for it 

Yes, sir. 


, 
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And could not find it? 

No, sir. 

Mr. Ranpoteu: | offer this. in evidence now. 

Judge KNow Les: I would like to see if this Is a copy. 
Mr. Raxnpotru: Mr. Manning, read that paper. 


C1 
~] 


(Witness read from book 2, page 36, of the record as follows :) 


“ Know all men by these presents that I, A. B. Chitie, have this 
day bargained and sold to Thomas Manning all my right, title, and '? 
interest in and to the following-deseribed mining ground: Claim 
No. 238, two hundred and thirty-eight, situate in Independence dis- 
trict, Deer Lodge county, Silver Bow gulch, Montana Territory, tor 
and in consideration of the sum of 825.00, twenty-five dollars, to ine 
in hand paid, the receipt of which I do hereby acknowledge. 
“Given under miyv hand and seal this dist day ol May, A. D.1S6%. 
“A. B. CHITIC. 
“Witnesses : 
"CO a5. % 


UVENT. 
“SAMWL BEAU 


CHAMP. 
The Wirness: It is the same thing. 
Mr. Ranpotpeu: We offer it in evidence. 


NO objection, 


* 
~ 
SL 


While the witness is here [will go through and see if there 


Is not another one. o 

Do you remember a conveyance or an assignment of a mining 
claim from William Lawson to you ? 
Yes, sir. 
Did vou ever have the original of that in your possession ? 
The bill of sale? 
Yes. 
Yes, sir. 
Have you it now ? 
No, sIr. 
Have you lost it? 
Yes, sir. 
Did you make diligent search for it ? 
Yes, SIP. : 
When? 
At the last term of court. 
Read that on page OO, book 2. t 
Witness reads. 
Yes: | remember that. 
Is that a COPY of the one you had” 
It isa COpYV of the bill of sale. 
We offer this in evidence. 
5 The Court: You may read this; vou have proved the 

loss of the original, 3 

Record read from book 2, prigee OO, as follows : 


-_ 


ERASTUS A. NICHOLS ET AL. 2” 


“MoNTANA Ternirory, 
Deer Lody County, Lnlepn pecle pice District Ms 


“ Know all men by these presents that I, William Lanson, have 
this day bargained and sold, and by these presents do grant and 
convey, unto Thomas Hl. Manning all my right, title, and interest in 
and to mining claim 239, two hundred and thirty-nine, above dis- 
covery, in Silver Bow guleh, for and in consideration of the sum of 
$50.00, fifty dollars, the one half to me*in hand paid, the other half 
to be paid when it is taken out of the ground over expenses 

“Given under my hand and seal this 20thday of July, A.D. 1869 

“WM. LANSON. 

“ Witness : 

“RR. W. CAMPBELL. 


* Recorded Oct. 12, 1869. 
“WAL RUMPE, 
- Deputy Recorde Ate 


Mr. Raxpoitpn: | believe you stated you were acquainted with 
Claims 237 to 2427 

Yes, sir. 
HU) What is the length of these claims ap and down’ 

100 feet. 


Examination of Mr. Untrrenm continued : 


Mr. Ranxpoura: Mr. Ulyrwh, do you know what the old laws 
were in reference to locating claims”? 

One claim by pre-emption and as many more as he could buy, 

What was the length uy and down the euleh 4 

100) feet, 

Was that the old law before these went into effect”? 

Yes, sir: I believe it was. 

[low far on either side were they to extend? 

To the ™t cond rise of thie rink rock. 

What was the mining season”? 

rom the tirst of May to the fifteenth of October, TD beheve 

Was representing to be done outside of the mining season ? 

No, sir. 

Is that the rule there now ? 


Yes, <1r. 
llow long hiss it ben 1) the rule? 
th] ever since | lived ther | don't know that it has ever 


been changed at all. 
What was the rule in reference to representing claims ? 
One dav in the week on one claim represented all the clams a 
man had in the district. 
That is all. 


Cross-eXatlination hy Mr. Fornts: 


When did thie =¢ ole law- rol toree Wi r thies Live old sstilt- 
mit Mountain district laws? 


RN: eee oe 


2 TE Ae TERROR eR sme NRE shy wh 


A tS ORE 


A A ta cass Mer 


ee re ee 


seteeeeientietieattitiaindi teeta TT 


RS TP gS Sm, 


24 EVA JANE WOLVERTON ET AL., &¢., VS. 
Yes, sir. 
Do you know the date of the organization of the district ? 
| don’t know. 
Was it not in January, 65? 
No, sir; I think not; that is, not in mining seasen ; but it might 
have been. 
Were all these laws written ? 
Yes, sir. 
You had no other than the written laws? 
Well, customs. 
You are speaking of the laws prior to the enactment of the 
ie laws? Mr. Randolph said: “I think these laws were the same 
as they are now; one day in cach week in the district; one 
claim by pre-emption, and as many more as you could purchase.” 
Yes, sir. 
Look at article 7, and see if you are not mistaken about the num- 
ber of claims a man can hold. (Book 5, page 99, shown witness.) 


What was the law prior to that time about the work done on a 


claim? 

Well, the custom we had there was one day in a week. 

Did you have any other custom except what was written ? 

We had the custolnis-— 

Who established the customs ? 

The miners. 

Was not that done at a meeting ?. 

We did not have any meeting for a good while, and we made that 
custom of one day in the week. 

Mexamine article Sand see what amount of work has to be done 
ona claim’? (Book 5, page 99, shown witness.) How do you find 

that? 
63 Two days in a week, and tiiust be done on each claim. 
Yes, sir. 
I desire to introduce this in evidence. 


The following read to the jury from Book o, page OS OOo and 100: 


Bi-laws of Lindepn nese iit’? Dist) et ( Mining). Lee i Lada County. Mon- 
feted lerritory, Jaonnary ‘he twentieth, USGS, AA. )). 


Article [. 


That all that portion of Surmmit Mountain distriet, Silver Bow 
creek, from the forks of the creek to and including mining claim 
No. seventy-five, above discovery, be and the same is hereby formed 
Into and constituted a new distriet, to be known as Independence 
district. 


} 
Article lI. 


That the oftieers of this district shall be a president and vice- 


president and recorder, Whose duties it shall be detined by the laws 


of this district. 


‘ 
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Article IT. 


That for the government of this district until the first day 
64 of May, A. D., 1866, we adopt the laws of Summit Mountain 
district, and that the recorder procure and keep a true copy 
of the same. 
Article IV. 


That the recorder procure from the records of the Summit Moun- 
tain district a true copy of all the records pertaining to claims in 
this district and copy the same into the book of records of this dis- 
trict. 

Article V. 

That the proceedings of this meeting form a part of the laws and 
records of this district. 

Article VL. 


Placer claims in this district shall consist of 100) feet in length, 
extending up the guleh or creek, extending upon either side of the 
banks to the second raise of the bed rock, and this same specifica- 
tion shall apply te dry gulches ; and hill claims shall consist of 100 
feet front, extending back to the summit of the hill. 


Article VII. 


Rach claimant shall be entitled to hold upon Silver Bow 

65 creck one claim by location and one by purchase, also one 
Claim by location and by purchase on dry guleh and hill, 

and each claimant shall be entitled to atl mineral therein contained. 


Article VIII. 


After staking a claim by an actual claimant, there shall be done 
two days work Lhprorl ench claim Ht) each We k, Hniless thes bre bie ld 
In company, When they may be repress nted by working Upon one 
so held. This law shall be strictly construed, except in cases of 
urgent Necessity, When a Clariant bibeny be absent limself from: his 
claim twelve days by first filing a notice with the recorder of such 
absence. Dry guleh and hill claims, after being prospected and re- 
corded, shall be held as real property until water cam be had to work 
the sume advantageously, 


Article IN. 


An actual locator who shall have left the ereck with the under- 

standing that he had twenty davs from the dth of August, DS64, to 

represent his claim shall hold good lis individual interest by 

tity acting in accordance with that act, but this shall not apply 
to claims locate | hy Prony, 


Article X. 


Claim-holders shall have a rigtit to cut a drain diteh through 
Claims below, No preorsodi shall have a right toclam the water to 
the injury of oth rs above having located claims above prior lo Coin. 
lnencement of dam. 
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Article XI. 

There shall be a president, vice-president, and recorder, and. if 
shall be the duty of the recorder, or, in his absence, the viece-presi- 
dent, to call together the miners in mass meeting, and he shall pre- 
side over the same, before which tribtnal all disputes and litigation 
shall come, and their decisions shall be final, until after a regular 
county organization; and it shall be the duty of the recorder to 
keep atrue and accurate record of all claims, and he shall act as 
seeretary of all meetings, of which he shall keep minutes for the 
Inspection of the miners, 

This is a true copy taken from the book of records of Summit 

Mountain district. 
67 By KR. MeMINN, Recorder. 
Mr. Ranxpotrvu: I object tothat as being a copy of the laws 
of another district. 

Mr. Forpis: Where was No. 75? — 

The Witness: A little below McMinnville bar. 

Where is that ? 

Below Rocker. 

Where does Summit Valley district extend to? 

I think it is claim 2S0; lidependence district goes Up to that. 

Do you know where is the boundary of Independence mining 
district ? 

[ can't tell you exactly; where the bridge crosses the creek. 

Were there any rules as to that ? 

Yes, sir. 

When were they made? 

I think in LS65. 

Mr. Raxporpi: The boundaries are all given in book 3. 

Mr. Forpis: Where are the forks ofthecreek? You said in Brown’s 
guleh ? 

Yes, SIT. 

OS That would leave Independence district from Brown’s 
guich up? 

No, sir. 

Where ithe the forks of the ereck r 

Well, somewhere in Drown’s eulch. 

Then Independence district would extend from below Rocker to 
brown's gulch? 

No, sir: if ix the athe rway. lt starts from the forks ot the creek 
and runs to and including discovery. 

Do vou know Whiat Is Mieant by the forks of the creek 4 

No, sir; to come right down to it. 

Is there any forks of the creek about claim No, 2S0? 

Yes, sir. 

What forks’ 

The right and lett hand forks. 

You dont know whether it refers to that ? 

I do not. 


— 
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That would make it right? 
Yes, sir. 


llow about this work to be done ct the claims : 


have there 


Ot) been any laws passed, or have the laws been changed since 


Mav, | “ft > 4 


The laws have been changed—one day in the week on one 


claim represented all a man’s ground in the district. 
Has that to be made on each claim ” 


It is one day’s work in the district: represented all the ground a 


man held in the district. 
When did that organize ? 
I think in 1S66, 
Are there any writings In relation to it? 
[ don’t know that there ts. 


Deo you KNOW any other laws except what ure in} the books r 


I don’t know of any except the custome. 


Then what rules and regulations have been in force sinee that 


, 


time * 
Well, one day in the week. 


Mr. RANDOLPIL: Do vou know if all the laws adopted srnce LSt6 


have been put in the books? 


No, sir; I don’t know; I don't know if they have been. 


That ts all. 


70 T. T. Banker. ealled and sworn in behalf of 


and testified as foilows: 


Examined by Mr. Raxnporrn 


;, 


Mr. Baker, what is your occupation’ 
Survevor, 
Are you a United States officer ? 


Yes, sir; a United States deputy mineral surveyor. 
Were you called upon to make an adverse survey 


case of Wolverton vs. Nichols” 
Yes, sir: | was. 
Did vou make the survey ? 
Yes, sir. 
Look at that plat, cir, and tell me who made that 
That Is one | rade, 
| if a true Thhiky of the round tha re 


. , 
; } }* 
Yes, sir. 


; 


, ~_ ee. } } ? — : . 
Are you familiar with the legal subdivisions repress 


” 
} 
: ss ' _ 


Yes, sir. 
Wihiat do - thisat “Uae place represent — 
‘The smelter building 


And this ? 


‘he sis=-i1V cotta 
“ . . » | . oi ‘ a? — | ‘| 
i] Are vou familiar with a water-wheel ther 


Yes, sir. 


| ~ it Indicated (ot) thre ape ¢ 


the plaintiffs, 


the 
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Yes, sir; at that point. 
| Are the indications on the map correct, sir? 
| Yes, sir; | made them at the time. 
We offer them in evidence. 
The Court: Any objection to this? 
Mr’ Forpis: Where is the water-wheel; Mr. Baker ? 
Mr. Baker: Right there. | 
Mr. Fornis: We have no objection. { 
4 
The following map, as identified by witness, was received in ev1- 
dence : 
(Here follows diagram marked page 71.) | 
| (p- Mr. Ranpotrnu: This represents Silver Bow creek ; how 
far is it from the gulch to where this commences ? 
This is lot 40, and it is about half way to the ditch. 
low many fect? 
TOO, probably. 
Fronr the gulch to where this adverse commences ? 
Yes, sir; that is on one side of the gulch. It runs right up the 
hill ? 
That is all. 
Mr. Fornis: What is the character of that break there where the 
ditch commences ? | | 
It isa slight rise 1n the bank of about two feet. | 
This ditch runs right at the foot of this break ? : 
I believe it does. 
| That is all. E 
Thomas Perce, called, sworn, and examined on the part of the 
plaintiffs, testified as follows: : ; 
Examined by Mr. Raxponri: " 
Mr. Purcell, what is your occupation ? 
Mining. Ms 
Where do Vou reside? 
73 I live west of town. 
Did vou ever live in Independence mining district ? 
Yes, sir. le 
low long”? 
Over twelve vears. 
Did vou at that time own and work any placer mines ? ~% 
Yes, =Ir. 
llow long have vou known Lnidependence mining district ? 
Sinee TSN6o. 
Were vou present at a meeting of the miners that organized that 
district ? 
| I was. on the first d iV of Mav. 1S65 
Do vou know place r nining claims nuraly read from 24 to 242? 
h, Yes, sir. 
‘ Did you ever own any of them ” 
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Yeés, sir. 

Which ones did you own ? 

I owned it from 250 to 245 in company with my brother—four- 

teen claims. 
74 Do vou remem ber having In) your possession the deeds of 
Claims 257, 258, 259, and 240, from Mr. Manning to your- 

self? 

Yes, Sl 

II; ave you them still? 

No, sir: | have not. 

Did vas lose them ” 

I destroyed them 

When? 

When I got through at the gulch, about five vears ago.  T don’t 
know whether [threw them away or burnt them, or not. 

They were recorded, Were they ? 

Yes, sir: with the district recorder. 

Do you know the conditions of that deed? Would vou if you 
heard it read? 

From Manning to me? 

Yes. 


Yes. | got Iwo deeds from Manning canned recorded thie ae both, 


(The following was read to the witness from book 2, page 57, of 
the records in evidence :) "? 


‘Know all men by these presents that 5. Tt. & Manning, deo this 
dav bargain and sell, and bv these presents do grant and 
7) convey, unto Thomas H. Pureell all my right, tithe, and inter- 
est In and to the following-deseribed property, consisting of 
Claims number- 254, 235, 2368, Za7, Los, Zoo, ZAO, for and in consid- 
eration of the sum of es75 (WM) five hundred and seventy-five dol- 
I; “is, the rece pt of which | Ra houel ty ack now led 
“(iven under iv branied tied seal ‘this fourth aay Ol Ddecors be ¢ 
LSoo. 
“Silver Bow Gulch, Silver Bow Township. Deer Lodge county, 
and Territory of Montana 
ToT MANNING 
* Witness-: 
‘T. H. GOLDEN, 
“JAMES TOUTLEY 


‘Reeorded January 10th, ISTO. 

The Wirsess: That is rieht 

Mr. Ranpoirnu: Is that a copy of the one vou had 4 
Yes. Yes; that’s it. 

| offer threat ae evicd phere 

The Court: If there is no objection this w I 

No objection, 

Mr. RaNnporrry 
brother ” 
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Always. 

Did you combine all the property you bought? 

We sold it to Wolverton altogether. : 

Did you each have half interest in what vou bought ? 
That was the understanding between us. 


Do you remember your brother receiving a deed from J. IL. 


Reilly ? 
I do. 
To what were known as the Currie claims ? 
Currie and some other parties owned them: Reilly owned them 
and sold to my brother. ; 
Did you ever have that deed in your possession ? 
Yes. sir. 
Have you it now? 
No, sir. 
What became of it? 
It was lost like the others. 
Did you destroy it ? 
| don’t know what became of it. 
Did you, last May, or at any other time, make a diligent search 
for it? 
I did. 
“4 And did not find it? 
No, sir. ' 
Would vou know it If vou heard it read ? 
Yes, sir. 
The following, ‘rom book 5, prioe Ol of the reeords in evidenee, 
was read to the wilness: 5 
“Sinver Bow, 3lay the 2, 1868. 
“Itnow all men by these presents that I, Joseph HL. Reilly, have 
bargatned ani sola all’mey rierlit, title, anid nite rest in) the following- 
described mnining property, to wit: : 
“The claims known as the Currie elatms, No. (241) two hundred 
and forty-one and (242) two hundred and forty-two and (243) two 
hundred and forty-three and (252) — thirty-two, No. (254) — thirty- 
four, located on Silver Bow creek, Independence district, Deer Lodge 
ceunty, Montana (i rrit ry, ic. Jolin Pures II. for the Stim of one hun- 
dred dollars, tw be } ud to me on the first day of September, ISOS, 
“JOSEPH REILLY. 
“Witness-: 
“THOS. MANNING, Jp 
“RM. NUMAN. 


78 os Recorded NIay 1 te. LSGS. 
“So OWENS. Recorder.” 


The WuTNESS: That I~ rielit 
Mr. Ranxporriu: Ts that the paper that vou had 
Yes, sir: threat the (>t}e We hisucl T cptyr aS SS]0T) 


We offer that in evidence. 


A. NICHOLS ET AL. 


ERASTUS 


Mr. Forris: [ow is Reilly connected with the claims? Tf he is 
te hot connected we object to it. 

' The COouRT: Are any oft this Si’ claims in that eround thisat Is souglit 
| to | mM PTeECoOVere | sg 

1}, Mr. RANDOLPH: Yes: two of them—Zii and 242—the last two. 
by Mr. Forpis: | hav’n’t seen any transfer to Reilly, and don’t know 
i - that he loeated them. 


The Court: Do you propose to follow this ap and prove tithe mn 
j Reilly? | 


Mr. Ranxponpu: Yes, sir 
‘The Cor +. It iit be asked, with that tbrnede rstipeline, 


4 Mr. Raxpotpi: At the time you gol this deed from lieilly 
iw and was in possession and worked this ground— 
4 Mr. Fornpis: We object. 
a The Courr: What is the purpose of this evidence? 
{ 


Mr. Raxpontpu: To show that, first, (fat Purcell came into the 
possession of the claims by and under a deed; that he bought them 
from the other men who wes in actual possession, and worked them 
for il long time, We will show threat “Orne of the pipers were lost 
and that Reilly was the owner of these claims and was working 
them,and that Purcell bought them and owned then. 

The Courr: You don’t offer to show any paper tithe in Reilly ? 

No, sir: for the records were lost: but doubtless he had the title 
from Currie. We cant show written title: it doesn’t exist. 

The Courr: Did it ever exist ? 

Yes, sir: we will show that. 
St) The Courr: You will show the title from Currie to Reilly 
was lost? 

Yes, IT, 

The Court: Then, with that understanding, the objection will be 
overruled. 

Mr. Rasxporro: Are vou familiar with the rules and custotas of 
the miners of Independence mining 

Yes, sir. 

What was the custom that was always observed in relation to rep- 
resenting claims” 

Wi Ha man that tad eround thie re if he didnt have water to 
work his ground and he wasn't able to work it, the work done any- 


} ' a ! 
Wher would represent lis ground for wages, and if there was water 


‘ oe 


(ListPrice 


ire a 
in his creek le worked 


‘ 
\\ ~~ " :" k- ’.F ') li} i] aT ‘? - ' ’ . >? 
ColLaied cade ‘pity - Wel represent eta; tit Ciillitis ee iif fae ric 
* . ’ ‘ ‘ 
\ cs, sil he wily | Lticderstemd 11 
Hlay |] } : ' ’ } — +] ‘ e- F 
ave a! bhbdlie Ts Tepresclited Tb that Way 


Since when ? 


ITC PNtit) 


» | } , , i> 
Sj Do von know where the distriet runs 


Yes, bh rom (rt) thie MeMinnvill bear tor oy]. aghove cdiscoy- 
ery, Li ix that siiluie pelevee whi re the rairoud 
commences at discovery and runs up to 510 


, , , 
‘. 
| CLeepool =[lilj¢j-=— Ties Sti 
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Where is the MeMinnville bar ? 
There was a tunnel there, but it is washed out. IT think part of 
Rocker is 110. 
Then it runs from Rocker above the smelter ? 
Yes, sir. 
And _ these claims, 254 lo 240, are in Independence mining dis- 
trict? 
Yes, sir; they are. 
When you bought these claims from Re lly. Was anybody working al 
them ” 
It Wiis my brother bought them, and we were in COMPANY, 
Yes. Was anybody working these claims ?° 
The owners were. 
Who were the owners ? 
Joe Reilly. 
How long had he been the owner? 
I can't tell. 
&2 Judge KNowLes: We object, 
Objection sustained. : 
Mr. Ranxpotpn: Do vou know who owned them before Reilly ? 
Judge Kxow Les: We object. 
Court: Same ruling. © 
Mr. Raxpontpi: Note an exception. 
Mr. DeWiurr: | would call the attention of the court to see. S16 
Sp 


of the Code of Civil Procedure, and request that the court make an 
entry on the record directing that bills of ¢ Xception be prepared in 
Vi ation cilie d signed mune pro fire. 

The Court: Let the order be made. 


Mr. Ranponpn: At the time vour brother got these deeds did you 
take prose ssion of the claims” . 

Yes, sit 

Did vou do any work on them ? 

Yes, sir. 

(One wus mide Doe, t PNoo, and thr other Wiis hide T ISOS. 
Now, in IS7O, did you or yvour brother do anv work on these 

Claims 2 
SD Whi. of course, we did. We opened out the mine. 
In IS71, did you” 

Yes, <Ir 

For how long did vou continue to work those mines ? 

During the hiining “Cisoll We riled Lhiein until IN7.. 

Then what did vou do” 

Sold them to Wolverton. 

[ have here a certified copy of a deed from Thos. Purcell and John 
Pureell ana Wite to Ne Ison Wolves teen. will Imply <tute it triilis- 
fers claims 237 to 240, inclusive. 


| _ 


, ae 


Deed duly ct rtified, offered, and Ie COLV 7 1 ( Videnee. No oljee- 
tion: and read to the jury as follows : 
This indenture, made the elehth day of Novembe oF ISio, 
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*-* 

el 
_* 

~~ 


by and between John Purcell and Ellen Pureell, his wife, and 
Thomas Pureell of Deer Lodge county, Montana Territory, of the 
first part, and Nelson Wolverton, of the same county and Territory, 
of the second part— 


Witnesseth: That the said parties of the first part, in con- 

S4 sideration of the sum of four hundred and fifty. dollars, do 

hereby grant, bargain, sell, convey, and confirm unto the 

said party of the second prart all sini stneular the follow ine-deseribed 

property, all situate and being in the county of Deer Lodge and Ter- 
ritory of Montana, to wit: 


Gulch placer mining claims Nos. (250) two hundred and thirty, 
two hundred and forty-three (245), both inclusive, above discovery 
claim, and commencing at the upper end of what is Known as the 
Dan. Watley ground above Rocker City, in) Inds pendence mining 
district. bet ‘ing 13 claims of LOO, one hundre d, feet each, together with 
alland singular the improvements thereon, and the rights, privi- 
leges cand ity) purte hnances thereunto by we i or in anyvw Is ip per- 
taining: and the said parties of the first e rt, for the consideration 
aforesaid, do also sell, convey, aud deliver unt the sald party of the 
second part all the tools, wheels, and pumps, § luice-boxeés, wheel- 
barrows, and all other personal proverty Qpon or belonging te said 

mining ground above described or owned and used in comnee- 
SO tion therewith: anid alse Citic’ bert or cabin Hhypron ancl be- 

longing to the same; to have wand hold all of said) property 
unto the said party of the second part, lis heirs, representatives, and 
assivns, lorever, 

In witness whereof the said J ities of the first pour have hereunto 
set their hands and seals the dav and vear first above written. 


THOMAS PURCELL. fs \1..] 
ELLEN PURCELL Feral 
JOHN PURCELL [stent 


Trerrirony or Monrana, | 
County of [he ; Loda . } 


On this [th dav of November, A. DL IS75, before me, Deane Dean, 
notary public in and lor sald county, personally appeared John Pur- 


| 


cell and Ellen Purcell, his wife, and Thomas Purcell, all personally 


k nowh to me to ne ft he yn rsolis chi <eribed | bh atthed Wo \ ite | le 
fore rong lnstrume rit, ane Whe “OC VET, , = kpeow le loreal Ter Dune thist 

they executed the same freely and voluntarily and for the 
St) ses a Wd pp Ul =e three rh oDdae cal rel one thr i] “lade 

day the — Millen Pureell, wite of the said John Poreell, who is 
personally Known to me toe be the person whose name is subsertbed 
to the foregoing convevance as a party thereto, personally apped rea 
bi fore Die’, and was hy me made ge laidtited with the contents of 


b*Fiby @ 


: } ? 4 ! ‘ . 
ssid Conve Vilhee, anid MeKR TOW Lead ‘> Thbe*® COTY EONS TAL TO} pear 
from atid without the hearing of bie sited titistaan i that Sit Nes teal 


the said convevance freely and voluntarily, without fear or compune- 
tion or under influence of her husband, and that she did not wish 
to retract the execution of the same 
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In witness whereof I have hereunto set my hand and affixed my 
notarial seal the day and year first aforesaid. 
[| SEAL. | » ISAAC DEAN, 
; Notary Public. 


Filed for reeord Noy. 10, A. D. 1875, at 8 o’ciock a. m. 
I}. Ss. CLARK, 


County Recorder. 


S7 TERRITORY OF MONTANA, |. - 
County of Deer Lodge, j 5 
[, J.S. MeAndrews, county clerk and ex-officio recorder in and for 
said cOoUunLyY, hereby ccrtily that the foregoing is a full, true, and 
and correct copy of the placer mining deed herein described as the 
same appears of record in book “J” of deeds, pages 5, 6, 5,and o4, 
records of Deer Lodge county, M. 71 
Attest my hand and official seal this 21st day of March, A. D. 
1582. 


. 
. 


JAMES s.\ McANDREWS, 
( aunty (Cli rf: aud Pecorde 7. 


Mr. RaNnbouiri (to witness): What work, did you do on these 
claims ” 

Mined them. 

What was the character of the mining '* ’ 

Placer mining and gulch mining. | 

Had Vou any sluice-boxes or houses built on them ? 

Yes, sir. 

Were you living on them ? 
SS Yes, sir. 
Hlow long”? 

[lived trom 70 to 77. In Mav, ‘77, I: moved from there to 
Butte. 
Dic vou represent them all, sir, ly doing at least one day's work ? 

[ represented them by mining from the Ist of May to September, 
and there was no other representing needed. 

Did you work every day ? 

Yes, Ir. , 

Did yeur brother work with you? 

Yes, sir. 

Did anybody else work with vou ? 


Sometimes. 
That's all. 

Cross-examined by Mr. Fornts : 
What do vou know about the mining customs in reference to reyp)- 


Iti). 7 


resenting a Cla 
What do | know”? 
Yes. When did they have their origin? Were they adopted at 


Py 


il miners: mecting ‘ 
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Of course. 
And this was the only law? 
S)) Yes, sir; and passed by unanimous vote. 
Was that tne only law ? 

As far as I know. 

When was that passed ? 

The first of May, ‘66. 

Were they recorded : do you know ” 

[ don’t know whether they were recorded or not. MeMinn read 
them out to the meeting there and they passed vote. 

That’s all. 

Joun Unnr iH, recalled for plaititls and examined by Mr. Rax- 
DOLIPIH, testified as follows: 

Are you sure these records ure compl te? 

No: lam not. 

Not sure ? 

No, sir. 

Have vou heard, among the miners of Independence mining dis- 
trict. that some of the records were lost 7 

Judge ly NOW LES: We object : if he knows the re cords are lost he 
Cull say SO), 

Mr. Raxpoteu: We can show that by general repute. 

Objection sustained, - 
tM) Mr. Ranxponrin: The plaimtitls offer to prove bry some of 

the miners of Independence mining district that some of the 

records have been lost, and we take an exe ption to the ruling of 
the court. 

Mr. Raxpotrm: Twili ask vou, is it, to vour knowledge, the gen- 


eral re pute among the miners of Independence mining district that 


a 


some of the records are lost’ 


Judge KNOWLES: We object : it is the same th he 

Objection sustamed. 

Mr. Raxpotpm: Note an exception. 

That ts all. 

Cross-examined by Mr. Fornrs 

Do vou know, of vour own knowledge, that some of the records 
Were lost 7 

l do Theol, 

That ts all. 

Wittiam D. Proas called, but not present 

Ciancves I. Carver called for the p tiths | test las fo 
hOWS : 
tt] bexarmined ny Mir. Ranponpru 


Vir (larver. what i- Vour ocethpati 


“>, 
e yb 
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Mining. 

Are Vou ac 

Yes, slr. 

Have vou lived there ” 

| have. 

Do vou live there now’ 

Yes, <Ir. 

How long have vou lived there? 

Since IS7o. 

Wer Vou familiar with [Independence mining district before 
that time? , 

In 66 ] was. 

Do you know whether it is 
trict ’ 

Yes, sir. 

Do vou know anv of the customs of that district ? 

I did in 1s66. 

What was the custom of representing claims ? 


, 
. 
. , } } . 
Qne dav represented the cround. 
. 


juainted with Independence mining district ? 


regularly organized mining dis- 


What erounad Kd 
Placer ground gulch. 
(yy) Suppose a man owned twelve claims, what would he be 


I Ceurr Lo do to re pee “ell them * one dav’s work in the ilis- 
trict each Wee k 4 


That Wiis thie custom in 1S66. 

Has it been the custom sinee then ? ‘ 
Yes: s1nece ISG0 it has. 
Have vou known any other 


No, sir. 


‘ 


‘ustom to exist since 1S66 ? 


Are vou acquainted with any of the miners there ? 
All of them, | believe. 


. . . 
. . ° ene + ** ’ " 
Do vou know of anv minet 


r pursuing a custom different from 
Not that [ know of; not to mv knowledge. 


ne there vourself, sir? 


Did vou represent vour ground by that custom ” 


i claims numbered 237 to 242? 
round | have had there [ worked jt. 


2 [ asked vou if vou were familiar with claims 257 to Ziv? 
numbers: [T think it is this ground in > 
dispute. 
Do you know this ground in controversy ? 
Yes, sir; but Tami not positive about the ntumber of the claim. 
Do vou know whether Nelson Wolverton, im IS75. represented 
that ground ? 
In IS75, think that is the vear he bought.it of Pareell. LT think 


he bought it in the wioiter. ane it did 


didnt need representing 
Do vou know anvthing about thr work done by Mr. Wolverton 7? 
Vhis deed trom Thomas Purcell and brother to Wolverton is dated 


p= 
‘ 
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the Sth of November, 1875; what was the mining season at that 
time ” 

| believe we had to represent from the first of May to the first of 
October. 

Has that been changed since then ? 

Not to my knowledge. 

Then November ‘, IS7), Wiis after thie mining stubs hiv Closed? 

Yes, sir. 

M4 Were the miners expected to represent outside of the min- 
Ing senson ? 

No, sir: after thev closed Ul}? they reed ie rally shut down. 

The next vear, did you know of any work done by Wolverton ? 

Yes, sir: in) wir he put SOT Chinamen to Work. 

How many? 

Twelve that I saw there. 

Were they working the entire season ” 

[ can’t tell; they worked most of the season. 

Was he working there in each week during the season ? 

lle Wis: he need to vo tly) excel Were kK ane look after them they 
kept no account of their time, and he lad to look after them. 

Do vou know when Wolverton died ” 

Yes, sir. 

When? 

January; 3 years last January. 

Up to the time he died, what did: he do with reference to work- 


Ing on these clatms ” 
Ile worked it two seasons with Chinamen. The next sea- 
{hy son after lis death Thom is Worked If ae asked me to do 
some Work on it and TP eould tet Ile wanted ita Presclited 
and could not Peeper sent it himself: | wo him working tity ter thy 
time Wolverton died he employed Cliname [saw them working 
there two seasons, 
Did vou see him working there mi Ps7i 
[saw some Chinamen, net lhim.in S78. | dont sav whether tn 
worked there or not—that is, what |. rk: hewas working th 
eround witha crew of men. and worked them two seasons—that ts, 
on that ground. 
Can vou tell us whether he work: 
Yes: he Wiis working I hii if a bistrict off Cotiae 4a atid 
by low. 
Since Wolverton’s death, what do 4 
- done there ? 
l dont know of anv werk oNxeep hat) Dliotias ado he Was 
aelmidnistrator of the estate and | 
What do vou know about SQ. 1m Pefecpernye hoorepresentiing 15 OPpne 
of the witnesses testified that Wolverton cdted on 1 first of dau 
ary IS,o) 
My fn January, PS7t! Tamm 
bie > Vears avo this comune Wey r\ ih om We acren | 2 


unary is roodat 
That would bys 1") Is,' ‘ 
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Ye 

Te i asibael the work you knew Thomas, or any one else for Mrs. 
Wolverton, to do” 

I only know what Thomas done; that was the first season after 
Wolverton’s di ath - | know he represt nted the vround the way he 
SUPpose d to be the enstom of the district. 

Can you tell us anything about Wolverton having taken posses- 
sion of the claims ? 

Yes, sir. 

When did he do that? 

Right away aiter he bought them. 

What did he do” 

Well, first he went to Deer Lodge and vot some erub. | nee he 
told me if T wanted an interest in the ground I could have it, and 
I started to fence it; LT hauled two loads of poles and he hauled two, 
and afterwards [ told him I didn’t want it, and the next spring Wwe 

had the fence put up. 
7 W hicat Wiis that fence on ? ° 
Ona portion of the ground in dispute. 

Which wav did the fence run? 

It runom nas along the guleh: we started the fence there in the 
fall of IS7S5 

We lI, iy ! he include In this fence all the land he houeht of Pur- 
cell? 

He intended to include ina part that would do for cutting hay 
on; he had these Chinamen working after the fence was put up. - 

Wohiat did Vou sav iii reference to SO. 11) revare d to re prese iting ? 
In 7%) he died? 

Yes, January, 1S; !). . 

Well, Thomas represented it the next seison—about ’s0 Tam ask 
le 4 

leant say whether they represented it by working on other 
eround or not. [To ean’t say that any mining was done on that 
Yroul hal 

llow about SL? 

In SL he had Chinamen working on other cround below that. 

This work was done in the distriet by Mars. Wolverton ? 

Yi 

oe about S|? ; 
Os Well, she worked ground in Sd a little below Rocker, after 
she sold sy nityator tow stands : she 
=i] C fal ‘ - 
llow bert =f stltiity 

She 4 at ~1] 

Do vou know whether she w | . hroughs 7 

¥ cu, 2 1] | l til routoft th 
dite! It ft Ver tl rena 

[| = all : 
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(‘ross-examination hy Judee KNOWLES 


Mr. Carver, you dont think there was univ Work Tit ctl the 
Claim in ’S], on this direct eround ? 

Onilv cutting hav. TP dont know about mining. Tt might hav 
been because | went up there. 

You K TOW she didnt have chiy hiainiel- thie re 

She might have; [ didn't know of any. 

Now, if a person should fail to reper <ont, What would be thr 
result ? 

They would forteit the ground, T suppose. 

That would be the ctleet? 

Yes, sir. 
we I= that fenee there now ” 
Some of it ts, 

W hint portion ? 

The fence is there, but itis down. [Tt lias been down for the last 
year or LW, The =tock has been break re oth sap tne ty Liber\ eur t 
keep it up. 

Does that fence take in the ground 

Yes, sir: TP think it took In the creek eround 

That in dispute? We might understand that new. 

Mr. Raxpoupm: We claim that it does, Mr. Knowles, 

Judge KNow es: This don't run up and take in that ground be- 
yond where the smelter is — the fence dont? 

| dont know how miueh it took im of the ground. It was lis in- 
tention to fence m round too Pas bhai) 

low far was the creek from the fene 

l dont know. 

Llow har drow thre Tlie Ite r 


betwee 1) thie stile Ite r iil thy cyan 
Ilow far from it—mfrom: that ditel 
Prettv close to the diteh Ll ddont know that it crossed thi 
1an) ited) lt was right bv the ited We set the fenee so it 
would take In ground most : | 
When was that fenee first dow 
Thats a pretty hard question to ans. lt bias beer clown thes 
last two or three winters 
That's all 
Redirect by NI) RANDOLPH 
Mr. Carver. in representing. vou sav if thev failed to d ~adavs 


, ‘ . : 
; ? t} ? , ‘ ‘* ; y*? 
WOTK iti t i' ee eit ‘ ii* ’ ytrii ‘§ i’ i* 


You Vel le bpeew (i S| Tj Piel | if ‘ 
Neariv all of them worked then 

weer .™ } 

Phat’s all. 
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Mrs. Wortverron, called and sworn, aud testified as follows on the 
part of the plaintills : 
Examined by Mr. DeWrrr: 


10] What is your name ? 
Margaret J. Daniels. 

What was formerly your name ? 

Margaret J. Wolverton. 

Do vou remember the day this suit was Commenced—it was In 
August ? 

Yes, Sir. 

Your name was Margaret J. Wolverton at that time ? 

No, sir—ves, It was. 

Who was your former husband ? 

Nelson Wolverton. 

When did he die? 

In “79. 

Do you remember the month ” 

Yes, sir: January. 

Dial he leave any children ! 

Yes: these three. 

Whio? 

eva Jane, William Arthur, and Nelson. 

Are they all living now ? ' 

No, SIV. 

Which are living ? 

: . Withie. 
Are t bey the | rntith: 1) this action y 
Yi =. “Ir. 

Do vou know anything ef a purchase by.vour husband of some 
placer ground in Independence mining district, known as the Pur- 
eell ground ” 

Yes, sir. T have heard him speak of it. 

Do vou remember the numbers of the claims ? 

No, sir. 

Do vou know where the ground is situated ? 


| } 


Well. it would be pene tt hard for me to state. lt | cot} Silver Dow 


; 


ee 
. 
“- 
ms 
—— ar 
_ 
- 


102 


creek. 


About what place ’ 

Il cant 

You know pretty near’? 

lt Is near the smelter. : ® 


The Colorado smi ite ¢ 
Yes, sir. 
When was it vour husband purchased this ground ” 
In ISTH. 
Are vou sure 
No; In 75, T guess 
1033 Do vou know vourself about his working that ground in 
the mining season of 76” 

Yes, sir. 
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Did he work it all summer ? 

I can’t tell exactly. 

Did he work at mining in the district that season? 

Yes, SIP, he «lid: every week. Yes, sir. 

Do you remember the summer of ‘77, whether he was mining In 
Independence mining district ? 

Ile was. 

Do you remember the amount of work he did? 

Ile worked all summer. 

Every week ? 

Yes, sir: every week. 

Do you remember in regard to the summer of 75? 

Yes, sir. 

Did he work that season ? 

Yes, sir. 

very week ? 

Yes, sir. 

75; then vou say he died in January, 74 

. Yes, sir. 
104 In the summer of “79, do vou know what was done, either 
by vourself or his administrator ’ 

We hal il COMPANY of Chinamen working thre re all “Libnier. Ye 5. 
SIV. 

very week ? 

Yes, sir. 

During the mining season ? 

Yes, sir. 

What about ‘su? What Was done that <utnmer 2 

We had a company of Chinamen working every season since he 
died. 

In that district ? 

Yes, S1r. 

They worked the whole scuson ¢ 

Yes, sir. 

Every week during the season ” 

Yes, sir 

Have vou had anvbody employed managing these Chinamen for 
you 

Yes, sir; my brother. 

W hat Is his hame ? 

Won. Thomas. 

What are the aves of these children ’ 
JO (One is ten Vears old in Aueust, and the other iso 
Do vou know whether there is any one else on this ground 

now—any buildings or anything ? 

I ean’ say. 


7 " . . a , " . , + ’ ° 
You Spr cs} til} stitution ‘Own? Tlie de lt) tiie rie ehborhood of 


ws 


, 


this ground; don’t vou remember speaking of something ” 
Yi BS, Sif. the smelt 
Was that built there with vour consent 
No, sir. 
b—o11 
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Didn’t you know something about it then? 
Yes, sir. ) 
Who was the superintendent of the smelter? 
Mr. Williams. 
Did you make any arrangement with Mr. Williams? 
Yes, sir; he was to defend the ground for where the smelter 
stands. | 
Then you would give him some interest if he would defend the 
rround ” | 
Yes, sr. ° 
He is there with your consent ” 
Yes, sir. 
Is he your tenant” 
106 Mr. KNowLes: We object to that. 
Mr. DeWirr: All right. | 
That’s all. 


Cross-examined by Mr. KNOwLEs: 


How much of this ground is Williams to have? 

Mr. DeWirr: Whiat’s that? 

Judge KNowLeEs: Tlow much ground is Williams to have? 

Ll cant Suy exactly ; on the outside of the fence. 

Well, When you made this arrangement with Mr. Williams did 
you know whether or not there was anybody claiming any of this 


ground ” 


Mr. DEWirtr: |! object to that; it is Immaterial. 

Judge KNowLes: We don't claim any ot this meadow ground, 
and I want you to know it. 3 

( jection overruled. 

Did Williams represent to you that parties were claiming this 
meadow groune ” 

Yes, sir. 

And, to save your meadow ground, vou agreed to eive him what 
wus outside of the fence” 


Yes, sir. | 
You understood some parties claimed this meadow ground ? 
L107 Yes, sir. 


In this suit? 
Yes, sir. 
And it Was necessary for you to bring tlris suit to save it? ” 
Yes. sir. 
That's all. 


Redirect by Mr. DeWrr1 


Wasn't that talk of this meadow ground last Mav? 
No. sir: it Was In the summer. : 
What time’? 

I don’t know exactly. 


Do you know whether there have been two suits? 

I believe this is the second one. 

Didn’t vou have this talk when the first suit was brought 
Yes, sir. 

When the first suit was brought * 
Yes, sir. 

That’s all. 


) 


; 


Recross by Mr. Fornts: 


When did you make this arrangement ? 


10S I didn’t make it with Mr. Williams. | made it with mv 


father. 
Mr. DeWrrr. | wasn t quite done 


| 


Mr. Forsis: Wasn’t vou; T thought vou said that’s all: excuse me. 


Mr. DeWrrr: Did you ever see that instrument 
(Paper shown witness.) 

That's my signature. 

That’s all. 

(This Instrument Was hot offered In evidence.) 


Judge KNowres: Did he made this same representation to vou 
when he commenced this suit ? 

| havn't Set Myr Williams iit all 

Piel you elaim any of tliat eround b voll Vour rene 


Yes, sir; I did, but don’t now. I[ gave it away in order to save 


oe > 


Dict Vou make adi covenhnani 
Yes, sir: to Mr. Willams. 
Mr. Forris: When ? 


l can't te ll exactly 


Before ‘pt’ after thie Corinne rhe bike ry? 7 | = 7 ‘ iD) 
After. 
LO) After the commencement 


Yes, sir. 
Were vou working on this ground in SL” 
Yes, sir. 
What time? 
In the mining “CuSO 
Qn this particular ground ? 
Down below, 
You did not work on this parti 


Lie] ret work thie re at ali mm ‘S| 
No, sir 
Mr. DeWrr: Did you ever see th 


, ’ 
Peupe r sfiow?) Witte ~~" 


? 


ERASTUS A. NICHOLS ET AL. 4: 


44 EVA JANE WOLVERTON ET AL., &C¢., VS. 


Mr. DeWirr: We offer in evidence this agreement. 
Judge KNowLes: No objection. 
Instrument received in evidence and read to the jury as fol- 
lows: 
110 Know all men by these presents that I, Margaret J. Wol- 
verton, widow of Nelson Wolve ‘rton, dege: ased. for myse If, and 
as guardian for Eva Jane Wolverton and W illiam Arthur Wolver- 
ton, infants under the age of twenty-one tears, for and in considera- 
tion of the sum of one dollar to me in hand paid by the Colorado 
and Montana Sme ‘Iting (’ OMlpANny, and the further consideration of 
said company prosecuting to a successful conclusion the cause of 
J. R. Clark, administrator of the estate of Nelson Wolverton. de- 
ceased, et al. vs. Silas F. King, now pending in the district court in 
and for Silver Bow county, have covenanted and agreed, and by 
these presents do covenant and agree, to convey by a vood and sufli- 
cient deed of conveyance, duly acknowledged, all that certain land 
bounded and deseribed as follows: Beginning ata polnt on the east- . 
erly extremity of certain placer mining claims belonging to the es- 
tate of the said Nelson Wolverton, and located in Independence 
mining district, Silver Bow county, territory of Montana, in township 
No. 3 north, range No. S west, Of the principal meridian, 
111) whic’ said point is due east from the most southerly point 
of a certain fence ranning westerly therefrom along the gen- 
eral course of said Silver Bow creek: thence in a due west line from 
sald point, touching the most southerly point of said) fenee, a dis- 
tance of about thirteen hundred feet, to a point on the westerly 
extremity of placer mining claim number two hundred and thirty: 
thence from said point due south along the westerly boundary of 
said last-named placer claim to the most southerly boundary thereof: 
thence along the most southerly boundary of sald place r oe 
Claim and placer mining claims numbers 231, 252, 235, 234, 
236, 237, 258, 259, 240, 241, and 242, in an pr diree tion, to _ 
southeast corner of sald placer mining claim number two hundred 
and forty-two: thence ina northerly direction from said corner to 
the point (oy place ot beginning, if beng Witended to eonveyv all that 
part of said placer mining claims numbered from ‘two hun- 
112. dred and thirty to two hundred and forty-two, both inclusive, 
which lies south of the most southerly point of the fence first 
above mentioned: to have and to hold the same unto the said Th 
Colorado and Montana Smelting Company, their successors and 
assigns, tor thes MW owl bey lie’ fit ana ie hoot 4 fore Yor. 
In witness whereof [ have hereunto placed my hand and seal this 
3 2 di ay ot May, c lehtee 1) hunelre | _- elahity “One, 
MARGARET J. WOLVERTON, [SEAL 
MARGAREE J. WOLVERTON, ‘eos 
As Gruardia ii for hva Sai Walrerton 
and Weelliaan Arthur Wolve rion, 


In pPresenee of— 


CALEB E. IRVINE 
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TerriTrory or MonTana, ) 
County of Silver Bow, | 


P s s 


On this 12th day of May, A. D. 1851, personally appeared 
113 before hie, the undersigned, i nouiryv public in) ane lor sid 
county of Silver Dow, Margaret J. Wolverton, personally 
known to me to be the person deseribed in and who executed the 
foregoing Instrument for herself and as guardian of Eva Jane Wel- 
verton and Wilham Arthur Wolverton, and who acknowledged to 
me that she executed the same for herself and as euurdian, as afore- 
said, freely and voluntarily and for the uses and purposes therein 
mentioned. 
[In witness whereof [ have hereunto set my hand and atlixed my 
official seal the day and vear in this certificate first above written. 
[Caleb E. Irvine, Notarial Seal, Montane 
CALEB E. IRVINE, 
Notary Public. 


Endorsed: Filed for record May 21st, ISST, at 4.24 o’eloek p.m. 
Recorded in book A, miscellaneous records, page 102, Silver Bow 
county, Montana T. A. C. Witter, county recorder. 


114 Judge KNOWLES to (witness): When that other ease was 
terminated vou considered that vou should convey to the 

Colorado smelter ? 

Mr. DeWaurtr: I object. oe 

Judge KNow.es: Now, as to this ground outside of yvour fence ; 
you have not POssesslon of it? 

Mr. Ranpoutpu: That is a legal conclusion, possession is 

Judge KNownes: You can ask questions rivhit outas te PrOssess lon 
I will ask her if she was in Possesslon ol av ol thiis vroutid that lies 
outside of the fence south ” 

Mr. Raxpotru: To answer that question the witness will have to 
Interpret the instrument. TP objecc. 

The Cover: The objection Is overruled 


Mr. Raxpotrvin: Note an exeeption., 


Judge KNOWLES: Now, ‘have you beeeeny 1M prs sston of anv of that 
ground lo the south of your fence sinee this suit Was — the last “tit 
with King? 

115 Mr. DeWirr: We object, and you may note an exception. 


No, sir: T have not 

Nothing to do with the ground there 

No. <r. 

Since that sult you have Tuuimn acy tomake the Colorado stnelter 
il deed ” 

Yes, <Ir. 

Mr. DeWitt: We object to that, and vou may note an exes petion 

KNOWLES * That Is all, 


M. D. Trrowas. called. sworn. and examined for the plaintiffs, tes- 
titied as follows: 


Af 
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Examined by Mr. DeWirr: 
Mr. Thomas, Where ‘do you reside? 
Deer Lodge Valley. 
How long have you lived there? 
Well, I] have been there for two vears. . 
Have you been in Independence mining district during any of 


that time? 


ne MeN “Eat 


Yes, sir. 
Hlow much ? ° 


During the summer season every week. 


116 Since when ? 


Since TSS. 
Did you know Nelson Wolverton ? 
Yes, sir. 
When did he die? 
1879. : 
Do you know anything of a purchase by Wolverton from Purcell 
Yes, sir. 
Do you know when that was? 
Yes, sir. 
When ? 
Well, I don’t know when he bought it. 
You don’t know when he bought it ? 


No, Sir. 


I will call vour attention to a deed from Purcell to Wolverton, as 
dated November 5, 1575. Do you know the ground in dispute ? 
| know where it Is. 
You do” 
Yes, sir. 
Wolverton having purchased this ground in November, what do 
vou know as to lis taking possession ? 
117 [ know he worked on it in ‘76—in the spring; I could not 
tell what month. 
Was it in the mining season ? 
Yes, sir. 
What did he do? 
Hle worked the mines. 
[n all this ground here? 
Yes, SIP. 
What did he do in the summer of “76? 
Le worked the placer Wroul ¥ and in thre fall he cul hav ao. | 
How much work did he do every week ? : ; 


hivery dav In the week. | 
Were you working for him ) | 
Yes, sir. | 


What do you know as to any work done there in ‘77 


2 ee ee ) 


Hle worked there ; 
During the mining season ” | 
Yes, sir. : 


What did he do” 


iin i —_se 
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Ie worked all the mining season. 
lo vou remember what the mining season is? 
Well, just as long as the water will run. 
118 What did he do in ‘78 there? 
Mined there. 
Every week ? 
Yes, sir. 
low mueh work did he do”? 
Worked every day in the week. 
When did he die” 
In ‘TY. 
What Was done by Mr. Wolverton’s representatives in wel be 
Worked there, sir. 
Who did the work ” 
Several men worked there in 779, and | did myself. 
By whom were they employed ? 
By Mrs. Wolverton. 
You worked there yourself? 
Yes, sir. 
Ilow much work was done there ? 
Every week. 
In “SO what was done there’? 
Well, | don’t know that on that on that ground anything was 
done, but in the gulch there was. ) | 
In the gulch ? a 
119) Yes, sir. 
By whom t 
[ worked there myself and several others. 
kor whom ? 
Mrs. Wolverton. 
Hlow much work was done ? 
We worked the whole mining SCULSOT) 
In 8]? 
We worked there on this particular ground or in the district. In 
the district. 
Ilow much work was done there’? 
Tie whole mining season we worked. 
Kvery day 4 
Yes, Sir. 
You made it a business ” 
Yes. sir. = 
During the summer of ‘52, what was done by Mrs. Wolverton last 
summer”? 
We worked there. 


From the beginning right through ” 


2 


Yes, sir. 
Every week ” 
Ye s. sir. 
Qh! what summer did vou mean by ’S2? 
120 | said ‘82; I mislead you; what did you mean? ; 


S1. 


seamtiiiieedieteemenietee ete a 
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You u: derstood last summer ? 

Yes, sir. 

This work was done for Mrs. Wolverton ? 

Yes, sir. 

You have mined there yourself some 6 or 7 years ? 

[ have mined there since 77. 

Do you know what the custom is in that district in regard to rep- 


resenting ? 


One day in the week on one claim represents the whole in that 


district. 


And that to be done on the claim ? 
On any claim you please to work. 
That’s all. 
Cross-examined by Mr. KNow Les: 
Did you do any work on that claim in ‘78? 
Yes, sir. 
Did you work there 5 years, from ’76, “77, and 78 ? 
Yes, ir. 
Didn't vou work below in ‘78? 
I worked there in ‘7S. 


w 


sé: 
f 


121 Ye S, Sit. 


ihe } 
Yes, sir. 


In ’S0 you worked below ? 

Yes, sir. 

That's all, 

AUGUST \MIirz called for plaintiffs, and testified ils follows: 
Examined by Mr. RANDOLPH: 


Where do you reside ? 


In Burlington. . 
. . , . ? 

What is your occupation ? 

Mining. 


What kind? 
[t used to be placer. 
Did you ever live in Independence mining district ? 
Yes, SIr. 
What time? | | i 
[ came there in the spring of "65. 
Llow long did Vou live there? 
Since that time. 


122 Do Vou know the customs In regard Lo representing ? 


Yes, sir. 
What Is it? 
To work one day in each week during the season, from the first of 


May to tober—one day in each week. 


On what ground? 
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On any ground you own. 
That’s all. 


No cross-examination. 
Henry WILLIAMS called for plaintiffs, and testified as follows: 


Examined by Mr. RANbDoLri : 


What is vour oecupation ? 

lam manager of the Colorado and Montana Smelting Co. 
You have heard this ugreecment to convey read ? 

Yes, sr. 


} Has the Colorado and Montana Smelting (‘o. ever received a con- 
vevance from Mrs. Wolverton in reference to this? 

No, sir. 

Ilow long has the company been in possession and occupation of 

the premises they now occupy ” 
1255 Since January, ‘7%. 
Will vou Indicate, sir, on that rhhiap where the smelter is? 
There is the building; that is a machine building where we have 


crushers, &e. (Pointing to map in evidence.) 
What is that? 


i That is the othice. 
Will vou show that to the jury ? 
q | This is the north line: that’s the building: the furnaces are there: 


the assay office there, and the crusher building is here south of this 
ground in dispute. 


Juror: Where is the creek ? 
Out here. 
Juror: That’s the furnaces. 
No, that’s the diteh. 
What are these dotted lines? 
llere? 
No. above. 
Well, [can’t sav; that is all around the map. [can’t say what 
it is; we have put wood from here to here. 
Ix that the furnaces ” 
124 There is the furnaces back of this ground. There is a 20- 
acTKe lot fenced in thie rc. 
Have vou any wood piled there now 
Yes, sir. 
llow far back ? 
About 1.000 feet. 
How long have vou been using that for piling wood ” 
ver since we started, 
|< it hecessury in) connection with the <melte rio have 1 (mn) feet 
back ? 
Yes, “19. 
Have Vou bree ll using that continuoush =Ince vou have Lene ti ther r 
Yes, Ir. | don't know what time In June we commenced. We 


i—v ll 


} 
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commenced getting wood in June, 79, and have been using it ever 


*s hee, 


Did you get an agreement from Mrs. Wolverton that she would 
allow you to use these premises ? 

Mr. KNowres: I object; vou have that in writing. 
125 Mr. Raxpotpu: In “79 did you get an agreement from 

Mrs. Wolverton that you might use these premises ? 

No, sir. 

Did you in ’80? : 

W ell, [don't re member the date of the agreement; it was the only 


one we had. 
This agreement to convey 


Yes, sir. 


) 


Mr. Williams, how far back did you say that fence was south of 


the smelter, about ? 

Well, in the neighborhood of 1,000 feet; maybe a little more and 
maybe il little less. 

That's all. 

Cross-examined by Judge KNOWLEs: 

Who put that ? ; 

The same parties connected with the Gagnon Mining Co. 

You had nothing to do with it? 

| simply hought it. 

When was it put there? 

I suppose somewhere in the fall of '7S or early part of ’ 

Is it there vet’ 

some. 
126 Ilave vou kept it up? 
I have pile “l hat In places ilongside of it: then we fenced 

it with wood Ins ste: ad oft poles. 

You have cord wood piled there 

Yes, sir. 

Mr. W illiams, the Colorado Smelting ('o. is in possession of this 
eround, is it? 

Well, Ves, sil : if Is supposed to be. 

You are in possession. Do vou claim title to it? 


Mr. Ranpotrn: T object: the contract speaks for itself; it is a 
covenant to convey at some future time. 

Mr. KNow tes: Under this eontract you were to defend the suit 
against Silas F. King? 

Yes, sir. 

Were vou to do anything else ? 

Mr. DeWirr: I ebject to that: the contract speaks for itself. 


If vou will give me the contract T wil ll tell you. 


You did det ‘ ‘na that =ult r 
I cid. 


It says something about one hundred dollars? 


._— ae ee ee 
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It is one dollar. 

Well, now, you did defend that suit ? 
127 Yes, Sir. 
You are in possession of that ground ? 

We were in possession before and lave been ever since; we are in 
the Sillhie position is We Were before. 

You have a contract to purchase ” 

We have a contract to convey at some future time. 

You could have the title’ 

Mavbe. 

Did you demand the title? 

I never demanded the title. 

Why didn’t you get your deed ? 

Well, that’s a matter, | suppose, concerning myself; there is no 
reason why [ shouldn't. 

Are you paying the expenses of this litigation ” 

Mr. Raxnpotpn: We object. Don’t answer, Mr. Williams. 

Mr. KNow nes: IT want to show that this widow and children are 
not In possession, and dont claim this ground this smelter Co. are 
IN possession of, 

Mr. Raxpoteu: How can this witness swear to that? 
128 The Court: Anvthing further from this witness” 
Mr. KNowres: No, [ think not 

The COURT: What is the question, Mir. Ri porter? 

Rer.: The question was, “Are you paying the expenses of this 
litigation 7?” 

The Cocrr: What is the objection ? 

Mr. Ranpotrit: How does this witness know We might be doing 
it for nothing, as far as this witne ss Is concerti I. 

Mr. KNowres: T don’t care particulariy about it, only IT would 
like to show who Is defending tlits Stilt 

Objection sustained. 

That's all. 

Recess for ten minutes. 

Plaintiffs rest. 


if 


~- 


Mr. Forpis: I desire to file a motion for nons 


Motion read and court adjourned until to-morrow morning at 9 
o clock. 

Court called att o clock. 

The Court: The motion for a nonsuit is sustained 
qty Mr. Ranpoten: Plaintitls move to have the nonsult opened 
and move to amend their poles lings by making the Colorado 

aid Montana Smelting Co. a party plait 

The Court: This motion will be overruled 

Mr. DeWirr: Note an exception to the ruling of the nonsuit 
ane this ruling both. 


a le it a 
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130 Territory or Montana, | ack 
County of Silver Bow, J" 


I, George W. Irvine II, clerk of the 2d judicial court in and for the 
county of Silver bow, Montana Ter ritory, hereby certify that the 
foregoing and anne xed statement on appe al in the cause of Eva J. 
Wolverton et al. vs. Erastus A. Nichols et al. was filed by plaintiffs 
and appellants, in my office, April 5, 1882, and that since said filing 
to this 10th day of April, 1882, no amendments to said statement 
have been filed by detendants and respondents. 

Witness my hand and the seal of said court this 10th day of April, 
1882. 


[ Dist. Court Seal. ] 
GRO. WL. IRVINE II, Clerk. 


Territory oF MONTANA, | | 
County of Silver Bow, j ves 
I, William J. Galbraith, judge of the 2d judicial district court In 
and for the county of Silver Bow, Territory of Montana, do- 
1 hereby certify that [ have examined the foregoing and an- 
nexed statement on appeal in the cause of Eva J. Wolverton 
et al., vs. Erastus A. Nichols et a/., and that the same is hereby set- 
tled, and has been allowed and is correct. 
Dated April 13, 1852. 
(Signed) WM. J. GALBRAITH, 
Judy 2d Judicial District, County of Silver Bow, Montana. 


we 


) 


Terrirory or Montana, | 
County of Silver Bow, | 


I, George W. Irvine IT, clerk of the second judicial court in and 
for Silver Bow county, Montana Territory, do hereby certify that 
the foregoing transcript of the summons, the complaint, the de- 
murrer to the complaint, the answer, the replication, the motion for 
nonsuit, the order granting the motion for a nonsuit, the motion 
to set aside the nonsuit and for leave to amend the compl: unt, the 

order refus sing the motion to set aside the nonsuit, the order 
152s directing ju ds ement on the nonsuit, the opinion of the court, 

the jur dgme nt and decree, the notice of appeal and admission 
of defendants’ attorneys of due service of the same, the undertaking 
on appeal, the notice of filing statement on appeal, the adinission of 
defendants’ attorne Vs ot due service of the same, the statement on 
‘Lp rpre al. the certificate of the elerk of the court of the filing of the 
same, and that no amendments were tiled by defendants’ attorneys, 
and the certificate of he ona settling said statement in the cause 
of Eva J. Wolverton ef al. vs. Erastus A. Nichols ef al. is a full, true, 
and correct copy of all the papers and sit tite In sald cause, as 
ay) pears of record in niv ottice 

Witness my hand and se al of said court this 50th dav of June, 
A. D. 1882. . 


[Seal of Dist. Court.] 


x Ss bg 


GEO. W. IRVINE II, Clerk. 
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Filed in sup. court Aug. 14, 1882. 
I. R. ALDEN, Clerk. 


133 Appeal from Nile - Bow County, Second dudicial District. 
In the Supreme Court of Montana Ti rritory. August Term, 1582. 


Eva Jane Wotverton ef a/., Appellants, 


Krasivus A. Niciors ef al, Respondents. 


Be it remembered that in the present term of August, A. D. 1SS2, 
the above-entitled Ciulise Wis brought Into the “Up reine court of the 
‘Territory of Montana by Virtue of an appeal from the icdoment of 
nonsuilt, made and entered therein in the said district court on the 
2 oth dav of Mareh, 1SS2, agreeably ic. tha <tatutes of =sted Territory 
nied the rules and practice of said sthperedin court im such case made 
and provided, ana by filing thie Trabiseripel crt thie record (o] sata 


district court In said cause in the ofliee of the clerk of this Supreme 
court. 


And afterwards, to wit, in the said August term. said cause 
bo4 came on to be heard before the court on the said transcript 
of record, and was argued orally and in writing by counsel. 
Wi retlpron the eourt took suited eciline tder “wdvVisement 
until the next or January, A. D. ISS5, term of the court. 


And afterwards, to wit, on the sixth day of Januarv, A. DL ISS, 
said cause came on for decision and judgment om appeal, whe reupon 
thie court delivered Its opelnion in) itd Ciitlse nh “\ ritine.ot which the 


following Is a true copy viz: 
Appeal from Necond Distris 4 N;/ iy Pou (yunly 
In the Supreme Court of Montana Territory. January Term, ISS3. 


RKva JANE Wobvenrtrow ef of. Appellants, 


*. ° , , 
Mrastus A. Nicuors ef af. Respondents 


Opinion of court by Waper, chict just 
Action under the 2Z526th section of the Revised Statutes of th 
Lo rntted Stites, to have determi ae lit fe this prrsseessDotl 
1. at mining elait- Pibtint th tritec<d a ord ae the forms 
and practice Within the jurisdiction where the suit is com- 
rienced, 

Ir this ‘Territory, in suachy Cases, TT thee rehradnit i] lth Petes e=storn, be 
brings his action to quiet tithe: if le is met in possession, his action 
Is in the nature of cpectmient li the former case the | mtrtl maust 
allege and prove possession: in the latter he maintains h ction of 
he establishes his riglit 

Thus complaint bi loners too thre hortiner cin ‘| bie Priii titls alle 
that they are the owners and in the possession of certain «places 


mining claims situate In Independence mining district, Silver Bow 


> A aetna 


A Teena rete eit 
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county; that the defendants Lave applied for a patent to certain 
portions of said claims; that the plaintiffs have filed their protest, 
and bring this action to have title and possession decreed to them. 

The defendants deny the title and possession of plaintiffs; and 
deny that the ground for which they have applied for a patent 1s 

any part or portion of the plaintiffs’ claims. 
136 Under this issue it was necessary for the plaintiffs to prove 
that at the date of the commencement of the action they, by 
the ‘hhise Ive ‘sor tenants, were in the actual possession of the claims in 
question. Our Code of Civil Procedure provides, section 54: 

“An action may be brought by any person in possession, by him- 
self or his tenant, of real property against any person who claims an 
estate or Interest therein adverse to an for the Purpose of deter- 
mining such adverse claim, estate, or Interest.” 

This section of the code dete ine 's the-character of action to be 
instituted to have adjudicated the right to the possession of a mining 
claim where the one claiming the right is in possession and another 
sets up an adverse claim, estate, or interest.in. the property; and it 
also points out one of the necessary elements of the plaintiffs case 
in order to maintain the action, viz., actual possession at the date of 
the commencement of the action. 

Pee Lvle vs, Robbins. 29> Cal.. 437 
Brooks vs. Calderwood, 54 Cal., 565. 
“¥ Sapeloeda Us, Sapeloeda, st Cal. ia. 


The testimony shows that the plaintiff’ were not In possession of 
the ground 1) CONTPOVersy at the date of the commencement of the 
action. Prior to that time thev had entered into an agreement and 
covenant to convey to the Colorado and Afontana Smelting Com- 
pany, the validity of which agreement Is het question: | by either 
party. The company had taken possession In pursuance of such 
covenant: had paid the fu ui consideration, mentioned therein, and 
stood in a position to compel a conveyance, as provided for in the 
covenant to convey, The ei wees rice having been fully paid, 
the plaintiff? testified that she was ready to convey to the smelting 
com] any long before this action was commenced. It follows, there- 
fore, that thy plarntiffs, besides Ly ne out of the possession of the 
ground In question, are not the real parties in Interest, and had not 
the right OF CAPACITY tomatntatn this action 

Furthermore, it is not shown by the proof that the ground 
15S Claimed by defendants is in conthet with that claimed by 


‘ le P i © ‘ m ° 
Dlosdell vs. Williams. & Ney... 161. 
King vs. French, 2 Saw. 441. 
Sturk is, Staus., 1) Wall : pe? 


} 


The motion for nonsuit was properly sustained and the judgment 
Is aftlirmed with costs. 
D. 8S. WADE, ¢ “A Justices 
ee get R Aseo. Justi 
Wa. J. G AL bs I ar L TH. Pena Justices 


ia’e 


EE 


ERASTUS A. NICHOLS ET AL. the 


Filed & entered Jan’y (i ISS5 
J. R. ALDEN, Clerl 


Thereupon judgment on appeal in said cause was rendered in the 
words and figures following, to wit: 


13% Judai yl fail Appeal. 
In Supreme Court of Montana Territory January Term, At PD. 1SS5. 


Eva Jane Wortverton and Wittram Arriutr Wortverros, Infant 
[leirs of the late Nelson Wolverton, Deceased, Ly Margaret J. 
Wolverton Daniels, their Guardian and next Friend, and Mar- 
paret J. Wolverton Daniels, Plaintiffs Appellants, 

Erastus A. Nrenors and Ciaries ©. Futter, Defendants, Re- 

spondents, 


Whereas, in the August term, .\ |) ISSZ. of sata “ULpePedii Court, 
this cause came on to be heard before the court on the transeript of 
the record of the court below tiled herein, and was argued by coun- 
sel, whereupon the court took the same under advisement; and 
whereas, at the January term, A. DL 185, of this court, said) cause 
came on for decision and judgment on appeal, whereupon the court 

delivered its opinion in writing in said cause, whereupon it 


} ’ ’ ’ ? ) ‘ . 
140) Is how here ordered tidied feed itbedored bb this court that the 
mdoment and deeree of the court below entered In said cause 


Ol} the 25th dav of March, A. D. ISSZ. be and the same is hereby, 
affirmed with costs. 

And it is hereby further ordered and adjudged by this court that 
said defendants and respondents. erastus A Nichols cf al... recover 
against sald plaintiffs and appellants, Eva Jane Wolverton ef al, — 
dollars for their costs herein expended, and have execution therefor. 


Oth Januarv, A > 1883. 


And afterwards, said Cutise Comic on to be heard on the ‘apoprli- 
eation for an order of this court fixinice thre amount of the bond to be 


‘ ’ ‘* ’ - . . 
ive OV appellants Ob appeal Trot sate idgtent mn athrmance to 


. , ' , , '7 

. " . ; , + . ’ ° ‘ ; 
the Supreme Court of the United States id the allowanee of a writ 

. 
. } , : , ; , 7 , - 
of error herein. it is ordered by the court that said bond be in the 

, } . oO : ' ; 7. j 

. ' " : " 1 ‘ 

sum of one thousand dollars. and that said writ of error be allowed 


Lf] And afterwards, to wit, on the Zith dav of Januarv, A. D 
PASS}  & 1] ’ ’ i i . . _ ‘ , . ’ , ¥ , | 
*?. “iild] ch pepe biel ti * Tike ‘i Tie i ss tia i Wii eri ' ; ' | ii Wile i 


the following is a copy, viz: 


UNITED STATES OF AMWERICA., 
a » | . , ° : Vv ’ ’ 
Phe President of the United States tothe honorable the pndees of tt « 
5 renee . ’ 
—tipere rite qoute (s] Tlie iz rreiveery 7) Niort iipii Teal This (Li=strie ’ co] NIior- 
tuna, erecting 


» : ’ ? ’ 

Because in the record and procemilings, as alsoin the re ndition 

? . ’ ’ ‘ ‘ : " " " 
Othe twiduotment of a prieat Wihileli is it) the sutd stupretie court beTore 


you ina cause between Eva Jane Wolverton and William Arthur 
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county; that the defendants Lave applied .for a patent to certain 
portions of said claims; that the plaintiffs have filed their protest, 
and bring this action to have title and possession decreed to them. 

The defendants deny the title and possession of plaintiffs; and 
deny that the ground for which they have applied for & patent is 

any part or portion of the plaintiffs’ clains. 
156 Under this issue it was necessary for the plaintiffs to prove 
that at the date of the commencement of the action they, by 
themse ‘Ives or tenants, were in the actual possession of the claims in 
que stion. Our Code of Civil Procedure provide s, section 5o4: 

“An action may be brought by any person in possession, by him- 
self or his tenant, of real property against any person who claims an 
estate or interest therein adverse to him. for the purpose of deter- 
mining such adverse claim, estate, or Interest.” 

This section of the code determines the character of action to be 
instituted to have adjudicated the right to the possession of a mining 
Claim where the one claiming the right is in, possession and another 
sets up an adverse claim, estate, or interest in the property; and it 
alse a out one of the coun elements of the plaintiff's case 
in order to maintain the action, viz., actual possession at the date of 
the COMMMENCEME nt of the ac tion. 


=F vle . Rob bins, 2 2 Cal., 437 
weet Vs, oe aR 24 Cal., 563. 
ays Sapeloeda vs. Sapeloeda, >) (‘al.. i>. 


The testimony shows that the plaintiff’ were not In possession of 
the ground In controversy at the date of the commencement of the 
action, Prior lo that tite they had entered inte ah agreement nied 
covenant to convey to the Colorado and Montana Smelting Com- 
pany, the validity of which agreement is not questioned by either 
party, The COTR PRIN had taken posse ssion In purstlaiece of such 


covenant: had paid the fall ‘consideration Mnentioned therein, and 
stood In a position to compel a conveyanee, as provided for in the 
covenant to convey. The out ante te having been fully paid, 


the plaintitf testified that she was ready to convey to the smelting 
com} many long before this action Wiis commenced, lt follows, there- 
tore, thi: i the plarntiffs besides ty ne out of the possession of the 
eround in question, are not the real parties in interest, and had not 


the right or capacity tomaintain this rction., 


rirttae rrore. it I~ not sHNown by thie mroot that the eround 
15S el: med by detendants 1s in conthiet with that clatmed by 
plainutitts 
See Sal io i \] son, dh ¢ , 162 
: LA 


San Franeiseo rs. Ellis, 54 Cal.. 73 
Dlosdell es. Willias ) 
King vs. French, 2 Saw., 441. 
Stark vs. Staus, 6 Wall., 402. 
The motion for nonsuit was properly sustained andthe judgement 
Is attirmed with cost- 3 | 


DS. WADE, Chief Justice 
b. agate Rages n. Justices 
WM. J. GALBRAITH, Asso. Justice 


~'t 
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Filed & entered Jan’y 6, 1883. 
J. KR. ALDEN, Clerk 


Thereupon judgment Ol} appeal In said cause was rendered in the 
words and figures following, to wit: 
a | 


130 Judai vt (sil Appeal. 


In Supreme Court of Montana Territory. January Term, A! DD. 1885. 
Eva Jane Wotverton and Wittraw Arnriuitcre Wortvenrvros. Infant 
[leirs of the late Nelson Wolverton, Dece: sel, by Margaret Z- 
Wolverton Dantels, their Guardian and next Friend. and Mar- 
yaret ‘. Wolve rtolk Darile ls. Plsantills. App Hants. 
Erastus A. Nirenors and Cruarntes ©. Futter, Defendants, Re- 
spondents, 


Whereas, in the August term, A. 1D. TSSZ. of said “upreme court, 
this Cuulse Cale ol to be heard before the Court of the Lratiseripet ot 
the record of the court below tiled herein. and was ar 


' 
— 


Hed by coun- 
] obace tian he ytd rt ' +} wee ‘1? ler advi er | 
sel, Whereupon the court took § tli ittie LTieter BEEN Isetieiny : adhe 
whereas, at the January term, A. DL ISS5, of 1 


Ciilhe of 


Is Court, sald caullse 

) for decision and judgment on appeal, whereupon the court 

delivered its opinion bh WYIthhig it seul Cillls«, w hie Petlpron it 

140) ois now here ordered and adjudged by this court that the 

judgment and cle cree of thie ¢ turt below « biterrs 7 it) sated Ciillise 

On) thi Poth dav of Mareh., A. 1). ISsz. iM, ane the “itThiec I ie re by, 
aftlirmed with costs. 

And itis hereby further ordered and adjudged by this court that 

A. Nichols ef al., recover 


. . ’ , 7 ~ 

sald defendants ariel Pespoladethts, berast |- 
i 

sy) 7 x i - , ] . 1] , a | »* . j 

agalust sald plaintitts and appellants, Eva Jane Wolverton ef al, — 
a 

1] : " — | : , ’ ’ ; c- ; ; . ‘ 

dollars for ther Costs Herel exp ried. and have execution theretor. 


Hithy January, A. i ISN}. 


And att rwards, ~ 


, 


ore 


aid eause coming on to be heard on the “apple 
: E so : ek A ‘ } ] 
ion for an order of this court tixing the amount of the bond to ls 


oived Ly clpepre biiktits of] clprprei lrote sald pudgoment in afhirricanes tw 


4 : . ‘ 

the Supreme Court of the United States, and the allowance of a writ 
. ’ ' ‘% ’ ’ 4 

‘>t error fered, it Is ordered roy Line COLiVt Teaesat Seated toerdped toee Tap Live 
’ : } , '\ ] 1} : + | * ‘ ? ’ . ’ 3 ‘ | 

“LITh) chi One thousand dollars. ined Lidal Sil iwi mT error te’ nmiiowed 


14] And atterwards,. to wit. on the Yith dav of Jan lmarv. a }) 
ISS, sud chpepee llants filet bis relli their writ of ¢ rreor. ci] wWipte I) 
the followin 


risa CcOoDV, VIZ 
». 


UNITED STATES OF AMERICA, 8s 
a > _ . . . ' " " : 
The President of the United States tothe honorable the judges of tl 
, 2 , 5 
supreme court of the Territory of Montana for the distriet of Mon 
tana, Gereeting 


, ; :; } :; . : 

Because iT) the reco} ellie pre veces bbiiers., ais Also TN this renatien 
. 

eaourt be hore 


of the judgment of a plea which is in the sard suprenn 
vou In a cause between Eva Jane Wolverton and William Arthur 


— 
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Woverton, infant heirs of the late Nelson Wolverton, deceased, by 
Margaret J. Wolverton Daniels, their guardian and next friend, and 
Margaret J. Wolverton Daniels, plaintiffs, and Erastus A. Nichols 
and Charles O. Fuller, defendants in error, a manifest error hath 
happened, to the great damage of the said Eva Jane Wolverton and 
William Arthur Wolverton, infant heirs of the late Nelson 
142. =Wolverton, deceased, by Margaret J..Wolverton Daniels, their 
guardian and next friend, and Margaret J. Wolverton Dan- 
iels, plaintiffs in error, as by their comp)aint appears, we, being will- 
ing that error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties .aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under yout 
seal, distinctly and openly, you send the records and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
| same at Washington On the second Monday of October next, in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being Inspected, the said Supreme Court 
may cause further to be done therein:to correct that error what 
of right and according to the laws and customs of the United 
States should be done. 
Witness Ilonorable Morrison R. Waite, Chief Justice of 
143) said Supreme Court, this twenty-fourth day of January, in 
the year of our Lord one thousand eight hundred and eighty- ; 


three. 
[Seal of Sup. Court, M. T.] 
ISAAC R. ALDEN, 


&? ri of this Supreii (up of Montana Territory. 


Allowed in open court January 10, 1885. 
Ds. WADE, 
Chief Justice. 


And afterwards, to wit. on the 24th day of January, A. D. 1SS3, 
said appellants & plaintiffs in error filed their undertaking to ae- 
company said writ in words & figures following, viz: 


In Supreme Court of the United States of America. 


Eva Jaxe Worvertron and Winttram Arriuch Worvertor, Infant 
Heirs of the late Nelson Wolverton, Deecased. by Margaret J. Wol- 
verton Daniels, their Guardian and next Friend, and Margaret J. 
Wolverton Daniels, Plaintiffs and Appellants, 

against 

Erastus A. Nicnonrs and Crartes ©. Futter, Defendants & Re- 

spondents, 


144 Know all men by these presents that we, Aaron Hershtield 

and Israel Salhinger, of Tlelena, Montana. are heid and 
firmly bound unto Erastus A. Nichols and Charles O. Fuller in the 
sum of one thousand dollars, lawful money of the United States, 


to be pad to the said Erastus A. Nichols and Charles ©. Fuller, 


~—_ 


ERASTUS A. NICHOLS ET AL. od 


their or either of their executors or administrators; to which pay- 
ment, well and truly to be made, we bind each of us, jointly and 
severally,and our heirs and each of our heirs, executors and admin- 
istrators, firmly by these presents. 
Sealed with our seals and dated the 12th day of January, 1SSS3. 
Whereas the above-named Eva Jane Wolverton and William 
Arthur Wolverton, infant heirs of Nelson Wolverton, deceased, and 
Margaret J. Wolverton Daniels have prosecuted a writ of error to 
the Supreme Court of the United States to reverse the judgment 
rendered in the above-entitied suit by the supreme court of the 
Territory of Montana: 
Now, therefore, the consideration of this obligation is such 
145s that if the above-named Eva Jane Wolverton and William 
Arthur Wolverton, infant heirs aforesaid, and Margaret J. 
Wolverton Daniels shall prosecute the writ of error aforesaid to 
effect and answer all damages and costs if they fail to make good 
their plea, then this obligation shall be void; otherwise the same 
shall be and remain in full foree and virtue. 
AARON HERSHFIELD. ‘eee 
ISRAEL SALHINGER. con, 


Sealed & delivered in presence of—the words “is such,” on the Ist 
line of the 5rd page, having been first erased— 


Witness: oe 
H. B. WILKINS, Jr. 


Terrirory or MonrTana, ] 
County of Lewis & Clarke. 


oo . 


Aaron Hershfield and Isracl Saltinger, being first duly sworn, on 
their oaths Sav, € ich for 
146s that he is worth the sum of rd dollar ver and 
above all ot lis d] bts and lreabon lity = atl property exempt 
by law from execution, rf VY, and sale under the same 
AARON TLERSIFIELD. 
ISRAEL SALTINGER. 
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Subseribed and sworn to before me this 12th dav of January, ISS5 
Hw. BR Wisse. on. 
Notary Public. Montana. 
Ana (ot) the Scilpie dav oH] Lp oye llants file i this ir eitat! Tt) herein 
Which, with affidavit of service endorsed thereon, the following is 
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himself and not one for the other, 


at 


IN THE 


SUPREME COURT 


OF THE 


LJ NITED STATES. 


OCTOBER TERM. 1885 
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EVA JANE WOLVERTON AND 
WILLIAM ARTHUR WOLVER 
TON, infant heirs of the late Nelson 
Wolverton, deceased, by Margaret J. 
Wolverton Daniels, their guardian and 
next friend, and MARGARET J. 
WOLVERTON DANIELS, No. 311 


Yamtitis in kyrror, 


“RASTUS A. NICHOLS and on 
O. FULLER. 


Defendants in Ferrer. 
Briet for Plaintiffs in) Erro 


LDWAKD OO. WOLCOTT, 


‘oy? / nr {rs 


IN THE 


SUPREME COURT 


OF THI 


LJ) NITED STATES. 


- > * 


OCTOBER TERM. 1885 


EVA JANE WOLVERTON AND 
WILLIAM ARTHUR WOLVER 
PON, infant heirs of the late Nelson 
Wolverton, deceased, by Margaret J. 
Wolverton Daniels, their guardian and 
next friend, and MARGARET J]. 
WOLVERTON DANIELS, No. 311 


Plaintitis in keyrror. 


KRASTUS A. NICHOLS and CHAS | 
O. FULLER, 
Defendants in krrer. 


Briet for Plaintiffs in) Error 


LDWARKD O. WOLCOTT, 


IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


>_> «. 


OCTOBER TERM. 1885. 


EVA JANE WOLVERIFON AND 
WILLIAM ARTIIUR WOLVER 
TON, infant heirs of the late Nelson 
Wolverton, deceased, by Margaret J 
Wolverton Danicls, their guardian and 
next friend, and MARGARET ] 
WOLVERTON DANIELS, No. 314. 

Plaintiiis in krrer, 
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ERASTUS A. NICHOLS and CHAS 
O. FULLER, 


Defendants in kervror. 


Brief for Plaintiffs in Error. 


This complaint belongs to the class of cases 
where a plaintiff in sion brings his action to 


DOsscs 
quict tit] . at i > ‘ ' imtiff: ; ‘ 
i‘ ; ~ Li, i¢< pied! Sith ss — 


that they are the 


a: 


J 
me 


“owners and in the possession of certain placer mining 
“claims situate in Independence Mining District, Silver 
“Bow County, Montana; that: the defendants have 
“applied for a patent to certain portions of said claims ; 
“that the plaintiffs have filed their protest and bring 
“this action to have title and possession decreed to 
“them. The defendants deny the title and possession 
‘of plaintiffs; and deny that the ground for which they 
“have applied for a patent is any part or portion of the 
‘plaintiffs’ claims.” But it appdars from the pleadings 
that the defendants are threatening to interfere with 
the title and possession of the plaintiffs to the prem- 


ises in controversy. 


These premises are parts of placer mining claims 
s s t Pa | 
237, 238, 239, 240, 241 and 242. A reference to the 


oficial plat (Transcript, p. 28) will show their posi- 
Th mee a le PO ee, Oe a 

on. The east line of claim 242 1s practically identical 

+] wai Os eee en wn ' “ 

with the castern red line bounding the parallelogram 

. . wet 5 ; . . ° 1 : ‘* 
narked “Vlacer Mine claimed by Margaret Wolverton. 

z ‘ , } " 4 } say : } +},. + +h; ‘ - 1] | * | . 

i coe Lf) A OUOSCTVCd eres Lillis Pauradiit LiOvrTram y\ no 
hy ; +1, Seyll ‘ " —- t ow tas alee . 

means shows the tull extent of the Wolverton claims. 

Lhe mUOL ine OI Ciaim 2 ‘, S DFACTICALIY) identical with 

the western black line of the much smaller parallelogram 

marked “Placer Mines, Mineral Application, No. 944, 

“claimed by Erastus A. Nichols and Charles ©. Fuller.” 


ya? — hens - } te os _ -—- . . 
13 6\' i ie) ile ~' i VO hes ‘<<, Lilt SiN Ciaims, each 
a ~~ ] — ‘ . i>} gy ™ } } r 1 ot . 
one hundred feet in width. The length of the claims 
: i os t weroh? ancl. ¢ ee RB , 
Pe) irom ai 7863 L(> in. ait i ae ANGI > as « Live? OW 


* . ; | . ae ‘ B ‘ i ie ? : — 
Creek, and they stretch at either end to the foot-hills ; 
* ,ea+, ’7 . . + > +1. se] *% | . 1 * 
technically speaking, the “length” is the hundred feet 


in the other direction, up and down the gulch. accord- 


ing to the by-laws of the miners, which read: “Placer 

“claims shall consist of one hundred feet in length, 

“extending up the creek or gulch, extending upon 

“either side of the banks to the second rise of the bed- 
ock. Transcript, pp. 20, 2% 
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The tract marked “Area in Conflict” on the plat, 
is covered then by claims 237-242 inclusive, running 
from the creek back to the foot-hills. 

The position of the claims, as above stated, ts 
proved by the evidence civen as to the water wheel, 
which was shown to be on claim 248 (Transcript, pp. 
18, 28), as well as by the evidence of the surveyor 
} who made the official plat, and 


5 , 


» - 
~j/» «' 


(Transcript, pp 
who identified the boundaries of defendants’ location 
as in conflict with plaintiffs’ claims. 
The history of the case ts briefly as follows: 
Locations were duly made upon these claims 
according to the customs and rules of miners, in the 
years 1866, 1868 and 1869: 


Transeript. 
pis Claim 237, located by C. C. Pierce, June 15, 1868. 
18 Claim 238, located by A. b. Chitic, Aug. 1, 1868. 
1s Claim - 39, located by Wm. Lanson, July Ig, 1869. 
1g Claim 240, located by John Manning, May 1, 1866. 
Ig Claim 241, located by Robert Currie, May 1, 1866. 
IG Claim 242, located by John Currie, May 1, 1866. 
CONVEYANCES. 
Of claim 237, by C. C. Pierce to Thos. Manning, 
by parol, 


22 Of claim 238, by A. B. Chitic to Thos. Manning, 
by deed, May 31, 1569. 
23 Of claim 239, by Wm. Lanson to Thos, Manning, 
by deed, July 29, 1560. 
Of claim 240, by John Manning to Thos. Manning, 
by parol. 
20 Of claim 241, by Robert Currie to Jos. H. Reilly, 
by parol. 
30 Of claim 242, by John Currie to Jos. H. Reilly, 
by parol. 
20 Of claim 237, by Thos, Manning to Tom Purcell, 


y deed, December 4, 186g. 
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Of claim 238, by Thos. Manning to Tom Purcell, 
by deed, December 4, 1869. 
Of claim 239, by Thos. Manning to Tom Purcell, 
by deed, December 4, 1869. 
Of claim 240, by Thos. Manning to Tom Purcell, 
by deed, December 4, 1869. 
Of claim 241, by Jos. H. Reilly to John Purcell, 
by deed, May 2, 18€8. 
Of claim 242, by Jos. H. Reilly to John Purcell, 
y deed, May 2, 1868 


ee 
a 


All of these claims were conveyed by Tom and 
John Purcell to Nelson Wolverton, the ancestor of the 
plaintiffs, by deed, November 8, 1875. 

There is ample evidence to show that the claims, 
from the dates of location ‘to the commencement of 
this suit, were worked or fully represented in accord- 
ance with the rules and regulations of miners. 

The tables given above show that for claims 238 
and 239, which run nearly through the middle of the 
disputed ground, the plaintiffs have a complete chain 
of deeds from the original locators. 

As to the other claims, the record title, prior to 
1869, is incomplete, owing, probably, to parol trans- 
fers. 

Abundant proof, however, that the _ plaintiffs’ 
grantors were in the actual possession of all of these 
claims, and exercised proprietary rights over them, 
under color of title, for more than twelve years 
prior to the inception of the defendants’ claim of title, 
is supplied. (Transcript, pp. 17, 28, 30, 32, 33, 34, 36, 
37, 38, 40.) , 

Nelson Wolverton after working these claims 
from 1875 to 1879, died in January of the latter year. 
(Transcript, p. 40.) The plaintiffs, his widow and minor 


children, succeeded to all his rights in the premises, 
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and their title therefore, barring that cf the United 
States, is paramount. 

In January, 1879, the plaintiffs made a demise of 
land that included the premises in controversy to the 
Colorado and Montana Smelting Company, and the 
company thereupon entered and proceeded to make 
improvements and erect valuable buildings—a smelter, 
roaster, assay office, and others—relying upon the pro- 
tection that the plaintiffs’ title gave. 

This condition of aifairs continued for more than 
two years without any disturbance occurring to the 
title of the plaintiffs or the possession of their tenants, 
the company. 

Then the company, being desirous of acquiring 
the plaintiffs’ title, if upon investigation it should prove 
a valid one, accepted from them a covenant for a con- 
veyance, thereby expressly conceding, if that were 
necessary, the plaintiffs’ ownership of the ground occu- 
pied by the company, and the subordination of such 
occupation to plaintiffs’ title. 

The land described in the covenant is much more 
extensive than the premises in dispute, extending from 
the ditch shown upon the plat on the north to the 
base of the foothills, one thousand feet or more to 
the south. The consideration of the covenant was 
an agreement on the part of the company to defend 
a suit that had been begun by one King against the 
administrator of the estate of Nelson Wolverton. 

The covenant was executed May 12th, 1881, but 
no deed has ever been given in pursuance of it, for 
after a very short time,—betore the validity of the title 
that the plaintiffs could c mvey could be investigated,— 
that title was put in issue by the mineral application 
for United States patent filed by defendants and covering 
the premises in dispute. 

i 


This land is no longer of special value ‘or placer 


6 


mining, and it is hard to imagine the motive of the 
defendants in making the application, unless it be to 
make a profit out of the valuable improvements the 
company has put upon the land. 

The application of the defendants for United States 
patent was duly adversed by the plaintiffs, and the 
present suit instituted September 13th, 1881. 

This fact, that the suit was instituted by the plain- 
tiffs, shows conclusively that it was the opinion not 
merely of the plaintiffs but of the company, that the 
possession, as well as the title, still remained in the 
plaintiffs. It is exactly in line with the covenant for. 
conveyance, and proves that the occupation of the 
company was in subordination to the plaintiffs’ title ; 
that the possession was in subservience to the plain- 
tiffs; in short, that the possession of the company was 
the possession of the plaintiffs. 

On the twentieth of March, 1882, the cause came 
to trial. The plaintiffs proved their locations made in 
accordance with the cnstoms and by-laws of miners ; 
proved compliance with all other mining regulations ; 
proved possession through their tenants and agents— 
the Colorado and Montana Smelting Company—and 
rested 

The defendants introduced no evidence, and made 
no attempt to show the position of the second rise of 
the bed-rock or to contradict the a'legations of the 
complaint, that the placer claims extended to the base 
of the foothills, but moved for a non-suit, and the 
motion was sustained. The case at bar arises upon a 
motion to set aside this non-suit. 


I. 


The form of action is the usual one for the pos- 


session of mining property, where one party has ap- 
plied for United States patent and the other has ad- 


1 
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versed and brought his action pursuant to the require- 
ments of § 2326, R. S. U.S. 

Action under this section “to determine the ques- 
tion of the righ of possesston’’ must be instituted ac- 
cording to the practice of the jurisdiction where the 
suit is begun. 

The Code Civ. Proc. Mont. T. § 3§4 provides that 
‘An action may be brought by any person in_ posses- 
“sion, by himself or his tenant, of real property against 
“any person who claims an estate or interest therein 
“adverse to him for the purpose of determining such 
‘adverse claim, estate or interest.” 

The statutes were identical in California (Practice 
Act, § 254) and in Nevada (Practice Act, § 256). 

This statute seems to be an extension of a pre- 
existing remedy (in equity) to a new class of cases, 
where previously bills of peace would not lie for the 
quieting of title. Formerly to the prosecution of bills 
of this class, the concurrence of three particulars was 
essential,—the possession in) the plaintiff, the disturb- 
ance of that possession by /ega/ proceedings on the 
part of the defendant, and: the establishment of the 
right of the plaintiff by judgment in his favor in such 
proceedings. 

Under this statute “ it is sufficient if, whilst in the 
“possession of the property, a party out of possession 
“claim an estate or interest adlverse to him. He can 
“immediately, upon knowledge of the assertion of such 


“claim, require the nature and character of the adverse 


‘estate or interest to be produced, exposed and 
“judicially determined, and the question of title be 
“thus forever quieted.” 

Curtis vs. Sutter, 15 Cal. 2§9, at p. 263. 
Cited with approval, and the language quoted almost 
vevrhatim in 
Stark vs. Starrs, 6 Wall. at p. 410 
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A. This construction of the statute obviously 
makes it necessary for the plaintiff to make out only a 
prima facie case, and throws the burden upon the 
defendant of establishing his “adverse estate or 
“interest.” One of the reasons urged as a cause for 
the non suit was that the plaintiffs had introduced no 
proof as to where the second rise of the bed-rock is 
located, and the claims were not shown to include the 
ground in dispute. But it was not necessary for the 
plaintiffs to allege and prove the negative fact that the 
second rise of the bed-rock lay outside of and beyond 
the land in dispute. That is a part of the defendants 
case. Inasmuch as the U. S. Mineral Laws give to 
each mineral claimant twenty acres to the claim, unless 
restricted by the local mining rules, it was for the 
defendants to show that the plaintiffs were so restricted 
by the second rise of the bed-reck if they sought to 
impeach the plaintiffs’ title on that ground. 

“It is our opinion that, under a proper construc- 
“tion of this statute, it is not necessary for the plaintiff 
“to set out specifically the character of the adverse 
“claim, and that the burden is upon the defendant, if he 
“admits plaintiffs’ possession, or does not disclaim, to 
“plead and prove a good title in himself.” 

Scorpion Co. vs. Marsano, 10 Nev. 370, 379. 

In this case the Supreme Court of Nevada ex- 
pressly and emphatically overru/e the case of 

Blasdell vs. Williams, g Nev. 161 
which is cited as authority in the case at bar by the 
Supreme Court of Montana. 
Scorpion Co. vs. Marsano was affirmed in 
Golden Fleece Co. vs. Cable Con. Co., 12 
Nev. at p. 320. 
Rose vs. Richmond M. Co., 17 Nev. at p. §2. 

So, in Crook vs. Forsyth, 30 Cal., 662, the com- 

plaint set up adverse claim without stating it; the 
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answer admitted plaintiff's possession and set up the 
particulars of the defendant's alleged title; and it was 
held that the burden of proof was cast upon the de- 
fendant. 

In Niagara M. Co. vs. Bunker Hill M. Co., §9 
Cal., 612, an action to quiet title, the court say: 

“The title was purely a possessory one, and the 
“plaintiff having proven possession of the mining 
“sround, made out all the title required by the law to 
“entitle it to the relief demanded.” 

See also, Horn vs. Jones, 28 Cal., 194, 203. 
Pralus vs. P. G. & S. M. Co., 35 Cal., 30, 34. 
Lebanon M. Co. vs. Con. Rep. M. Co., 6 Colo., 


In the last case the court say: 

“This is a possessory action, and proof of pos- 
“session of a mining claim is always prima facte evi- 
“dence of title. It is presumptive of the ownership 
“declared on, and until overcome by evidence of a 
Supe rior charact Fr, 83 ufficient to maintain the action.” 


Sears vs. Laylor, 4 Colo., 38. 


To the same effect Campbell vs. Rankin, 99 
. ay Dee. 208. 262. 
“In actions of ey ctment or Cre Spass yuareé clausum 
“fregil, possession by the plaintiff at the time of evic- 
“tion has always been held as prima facte evidence of 
“the legal title, and as against a mere trespasser it is 
“sufficient. 2 Greenleaf Evid., § 311. If this be the 
“law where the right of ree overy depends on the strict 
“legal right in the plaintiff, how much more appro- 
“priate is it as evidence of the superior right of pos- 
“session under the acts of Congress which respect such 
“possession among miners. 
See also, 1 Greenl. Evid. (14th Ed.), § 74, 


note a. 
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This doctrine is but a special application of the 
ceneral rule that “the burden of proof as to any par- 
“ticular fact lies on that person who wishes the court 
“to believe in its existence.” 

Steph. Dig. Evid., Art. 96. 


B. Had the defendants’ introduced evidence to 
rebut this prima facte case of the plaintiffs, the issue 
would have been on the question,—Who had the better 
right—the right to possession ? 

It is to be remembered that there is no absolute 
legal title to be taken into account; that is still out- 
standing in the United States. The question is purely 
one of possession under mining claims, 

‘Congress has seen fit to make the possession of 
“that part of the public lands which is valuable for 
“minerals separable from the fee, and to provide for the 
“existence of an exclusive right to the possession, 
“while the paramount title to the land remains in the 
“United States.” 

Belk vs. Meagher, 104 U.S., 279, 283. 
Chambers vs. Harrington, 111 U.S., 350, 353. 
“The question to be settled by judicial determin- 


“ation, so far as he [the plaintiff] is concerned, is as 


to his own right of possession. Tle must establish a 
oo SSECSSOry tit! 1} ly self.” 
Gwillim vs Donellan, 115 U.S., 45, §0. 
When the term “title” is used, it must be remem- 
bered that it ts this /ossessory Ate only tnat is meant, 


and not legal ownership. Consequently, cases are not 
in point that involve the determination of the question 
in whom the strict legal title ts,as in the ordinary case 
of ejectment or action to quict title of real estate. This 
distinguishes the cases of Parrish vs. Ferris, 2 Black, 
606, and Stark vs. Starrs, 6 Wall, 402, where similar 


statutes were construcd. 


In the latter case the court say: ‘“ We do not, 
“however, understand that the mere naked possession 
“of the plaintiff is sufficient to authorize him to insti- 
“tute the suit, and require an exhibition of the estate 
“of the adverse claimant.” 

So in the California cases, also cited and relied 
upon by the Supreme Court of Montana, the decision 
turned upon the adj ude ation of cj ue stions of strict legal 
title, and of the possession necessary to support such 
title in lands not mineral. 

Such decisions must be limited in their applica 
tion to the class of cas then before tl court: the \ 
have no bearing on cases like the present—mining 
claims, where the paramount legal title is in the United 
States, and “the controversy involves only such pos- 
“sessory right as the act of Congress recognizes in the 
“locator and occupant of a mining privilege. 


Campbe il vs. R inkin, oo U. S.. 201, 202 


“party has, strictly speaking, any lega! title, but both, 
“in strict law, are intruders upon what belongs to 
“another, are mere contests for possession 
“Practically, the real question involved in all such 
“cases is, Which, as against the other, has the better 


“right to mine the land in qi 


oe 
* 

~e 

oe 


Richardson vs. McNulty, 24 Cal., 339, 348. 
Pralus vs. Pac. G.& S. M. Co., 35 Cal., 30, 34. 
See als ,. 


Antoine Co. vs. Ridge Co., 23 Cal., 219, 222. 


In the last C «is( th ( uirt iy. 

“The particular kind or character of title claimed 
“by the plaintiff was immaterial. so that th y prov da 
“better and superior right and title to the p sion 
“of the premises than that of the defendant 


“— Was not nec SSAry to prove a transfer of the title 
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“by written conveyances; but a parol transfer, with a 
“delivery of the possession, was sufficient.” 

To the same effect—that a sale by parol by one 
in possession of a mining claim, accompanied by 
transfer of possession, transters the title,—see 

Gatewood vs. McLaughlin, 23 Cal. 178 
Patterson vs. Keystone M. Co., ibid. 575. 
Mining Company vs. Taylor, 100 U. 5S. 37. 


“The only sensible construction of the law. ts, 
“that cach party must prove his claim to the premises 
“in dispute, and that the better claim must prevail. 
oe A right to the possession was all it was 
“essential for the plaintiff to prove.” 

Golden Fleece Co. vs. Cable Con. Co., 12 
Nev., 312, 321 
affirmed 
Rose vs. Richmond M. Co., 17 Nev. 25, 52. 
See also 
Schissler vs. Cheshire, 7 Nev. 427, 433. 

The character of the possession that it is neces- 
sary to show to make out this “ better claim,” is not 
of the same kind that is required for lands not mineral 
the requirements are not so strict. “ Mining claims 
“are held by possession, but that possession is regu- 
“lated and defined by usage and local conventional 
“rules, and the ‘ actual possession ‘which is applied to 
“agricultural lands, and which is understood to be a 
“possessio pedis, can scarcely be required in a mining 
“claim in order to give a right of action for the inva- 
“sion of it.” 


Attwood vs, Fricot,.17 Cal. 37, 43. 
A party may be in possession by himself, or by 
“his agents or servants.” 
English vs. Johnson, 17 Cal. 107, 116. 
See also 


Patterson vs. Keystone M. Co., 23 Cal. 575. 


a) 


I3 
IT. 


For the purposes of this action the possession of 
the Colorado and Montana Smelting Company was 
the possession of the plaintiffs. 

The company had taken possession originally by 
permission of the plaintiffs in January, 1879, and had 
continued tn possession for more than two years, con- 
tinually recognizing the subordination of that posses- 
sion to the plaintiffs; before this action was brought 
the company had expressly conceded the ownership of 
plaintiffs and had acknowledged the subservience of 
Its occupation to the plaintiffs, by the acceptance of 
the covenant for a conveyance. 

There are two possible views as to the legal posi- 
tion of the company under these circumstances :— 
A. That the company was the tenant at will of the plain- 
tiffs. B. That the company was a licensee, and that 
its possession was held by license of the plaintiffs. 

Under cither of these views, the possession of the 
one was legally the possession of the other. 

A. The company was the tenant at will of the 
plaintiffs. 

“When one enters upon land by permission of the 
“owner, for an indefinite period, even without the 
“reservation of any rent, he is by implication of law a 
“tenant at will. 

“If he be placed upon the land as a mere occu- 
“pier, Without any term prescribed or rent reserved, he 
“is by implication of law a tenant at will.” 

Larned vs. Hudson, 60 N. Y., 102, 104, and 
cases cited. 
Wood on Landl. and Ten., 7, 30. 

In the case at bar there was the further fact that 
the “occupier” had become a covenantee in a covenant 
for conveyance of the land. 


a EEE 
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“There is no doubt but that if there be an agree- 
“ment to purchase, and the intended purchaser is there- 
“upon let into possession, such possession is lawful, 
“and amounts at law, strictly speaking, to a bare 
“tenancy at will. Right d. Lewis vs. Beard, 13 Kast, 
“210.” 

Parke, B., in 

Doe d. Gray vs. Stanion, 1 M. & W., 695, 700. 
See also, Ball vs. Cullimore, 2 Cr. M. & R., 
120, 122. 


“There is much authority in favor of the position 
“that one who is let into possession under a contract 
“to purchase, is strictly a tenant at will.” | 

Harris vs. Frink, 49 N. Y., 24, 32, and cases 
cited. : 

In Massachusetts, unquestionably one who is in 
possession of land under contract for a deed, intended 
to be executed and delivered as soon as the title can 
br examined and the deed. prepared, is regarded as a 
tenant of the vendor, while the contract remains in 
force and unexecuted. 

“In Gould vs. Thompson, 4 Met., 224, he was 
“distinctly declared to be a tenant at will, and was held 
“liable for use and occupation during the time of his 
“actual occupation, and this court has continued to 
“call such an occupant a tenant at will ever since. 
“Foley vs. Wyeth, 2 Allen, 131; Towne vs. Butter- 
“field, 97 Mass., 105, ete.” 

Lyon vs. Cunningham, 136 Mass., 532, 538. 


The possession of a tenant at will is the posses- 
sion of the lessor. 
Denn d. Warren, vs. Fearnside, 1 Wils (C. PL), 


176. 


This is but part of the gencral rule that the “pos- 


15 
“session of the tenant is the possession of the land- 
“lord.” 
Sedgwick & Wait, Trial of Title to Land, 
| 8 751. 
“a we re ~-Aaar F T ‘ 
Bedell vs. Shaw, 59 N. Y., 49. 


Mont. Rev. Stats., 1879, c. 2. § 37. 

“When the relation of landlord and tenant 
has existed between any persons, the possession of the 
tenant is deemed the possession of the landlord until 
the expiration of five years from the termination of the 


aa «(Cel 


4. The Colorado and Mentana Smelting Com- 
pany are in possession of the premises in controversy 
at any rate by the license of the plaintiffs. Mrs Wol- 
verton expressly says that the company is there with 
her consent (Transcript, p. 42), and Williams, the man- 
? ager of the company, testifies (Transcript, p. $1) that 
arler the covenant he considered the ‘ ompany to be in 
the same position as before. 

Bringing this suit in the name of the plaintiffs, as 
already mentioned, is another important fact, showing 
the aximus with which the company held possession. 
Moreover, the legal effect of the covenant for a con- 
veyance is held by the Supreme Court of the United 
States to be to make the POssession Of the vendee that 
ofa licensee. “The case come’ within the category of a 
“license. In such cases the vendee cannot dispute the 
“title of the vendor any more than the lessee can ques- 
“tion the title of his lessor.” 

Burnett vs. Caldwell, g Wall. 290. 


There ts such a privity of estate between the 
actual o¢ cupant of the land and the plaintiffs that, in 
respect to the possession, there is between them an 


identity or subordination of interests, and “the posses- 
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“sion of one, the occupant, becomes, as in the case of 
“co-tenancy, the possession of the other, through the 
“principle of agency or trust.” | 

Sedgwick & Wait, Tr. Tit. to Land §751. 

It is to be observed that in cases of occupation by 
a vendee under a contract for ultimate conveyance, the 
question that almost always arises is whether the pos- 
session of the vendee is adverse to his vendor in such 
a sense that it will ripen into absolute title after the 
lapse of the statutory period, of time. Decisions 
therefore upon this question that hold the possession 
to be not adverse, but in privity with the vendor, are 
authorities in favor of the proposition that the posses- 
sion of the company in the case at bar is identical with 
the possession of the plaintiffs. 

“There can be no doubt that a person entering 
“upon land under a contract of purchase, unperformed 
“on his part, does not hold adversely to the vendor.” 

Briggs vs. Prosser, 14 Wend. 227. 

“It is too well settled to be disputed that one who 
“enters upon land under a mere agreement to purchase 
“does not hold adversely as against the vendor until 
“his agreement has been fully performed, so that he 
“has become entitled to a conveyance.” 

In matter of Parks, 73 N. Y. 560, 566. 

Clearly, there fore, until pertormance of the con- 
sideration and all other duties on its part by the com- 
pany, its occupation would not be adverse to the 
plaintiffs. 

The consideration expressed in the covenant was 
the payment of one dollar, “and the further considera- 
“tion of said company prosecuting to a successful con- 
“clusion, the cause of J. R. Clark, adm’r etc. vs. Silas 


“I. King, 


now pending in the district court in and for 


“Silver Bow county.” 
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There is no direct testimony to prove that said 
cause ever was “prosecuted toa successful conclusion”; 
there is no evidence to show how it was terminated or 
that it ever came to such termination as would bar al] 
appeals to a higher court. 

It is summitted that until this point is proved by 
direct and conclusive testimony, the company, being in 
possession “under a contract of purchase, unperformed 
“on its part, does not hold adversely to the vendor.” 

But it is assumed by the Supreme Court of Mon- 
tana that the consideration mentioned in the covenant 
had been “paid, - and that the company stood ina 
position to compel a conveyance from the plaintiffs. 

It becomes necessary, therefore, to consider the 
position of the company in this point of view.  Not- 
withstandiny the fact that there was no intentional 
hostility in the possession of the company, did per- 


formance of the consideration lore duce the | ral effect 


of making that possession adverse, épse imrvito 

In the diecfa of lvcs, repeated over and over 
again in cases Where it it of the actual de sion, 
it is said that the purcha possession, so /ong as 
“the purchase money rentar mpaid, is held to be in 
“subordination to the title of the vendor. 

It is submitted that th iificathe nN, «as a ceneral 
rule not an essential part of t idement, is needless 
and in conflict with the truc principle, which ts enun- 
ciated as follows in tw well considered Virginia 
cases : 


“The holder and claimant of property under an 
“equitable title derived trom a vendor or grantor, who 
‘retains the legal title tor future conveyance, does not 


“hold adversly, but in subordination to the yrantor's 
“title, and no length of possession will ripen into a 
“legal title 

Nowlin vs. Reynolds, 25 Gratt. 137, 141. 


‘* 
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“In all these cases of vendee who has no deed, of 
“lessee, mortgagor, cestut que trust, etc., where one is in 
“under the owner of the legal title,.a privity exists 
“which precludes the idea of a hostile, tortious, wrong- 
“ful possession, which could silently ripen into a title 
“by adverse possession under the statute of limi- 
“tations.” . 
Clarke vs. McClure, 10 Gratt. 305, 314. 


These decisions are in harmony with the true 
doctrine of adverse possession and the general theory 
as to hostile intention, which is laid down in cases 
innumerable. ; 

See Angell on Limitations, $$ 384, 390. 


The language of Chief Justice Marshall in an 
early case is very strong to the same effect: 


“Tt would shock that sensé of right which must 


“be felt equally by legislators and by judges, if a pos- 
“session which was permissive, and entirely consistent 
“with the title of another, should silently bar that 
“title.” 
Kirk vs. Smith, 9 Wheat. 241, 288. 
See also, 
Zeller's Lessee vs. Eckert, 4 How. 289, 296. 
“The possession of no person can be adverse to 
“the title of the true owner, unless the person ztends 
“it to be adverse to that title.” 
Stamper vs. Griffin, 20 Georgia, 312, 321. 


‘The question of adverse possession is, therefore, 
“peculiarly one of intention. That it is the zvfexntion to 
“claim title, which makes the possession adverse, is the 
“doctrine upon which all the cases proceed.” 

Ormond vs. Martin, 37 Ala., 578, 603. 


“It is a familiar rule of law that there can be but 
“one actual seizin of an estate: that possession follows 


a 


Iq 


“the title in the absence of any possession adverse to 
“it, and asa result of these two principles, that the 
“rightful owner of land is deemed to have the posses- 
J. “sion until he is ousted from it or disseized.” 
Sedgwick & Wait, Tr. Tit. to Land, § 728. 


It has been shown that the posvession of the Colo- 
rado and Montana Smelting Company was fer more 
than two years in subordination to the title of the 
plaintiffs, as c\ idence dl by thie ACCE ptance ot the covVven- 
ant for conveyance among other facts, so that during 
all this time the rightful owner was “decmed to have 
“the possession.” 

This possession of the rightful owner continues 


until he is ousted from it. and in the case at bar there 


t 
has been no ouster by the company, because there has 
been an entire absence of intention to make the occu- 
pation of the company adverse to the plaintiffs. 
“The declarations or admissions of the tenant, 
“showing an absence of an intent to appropriate, or a 
“purpose on his part in acquiring or retaining the pos- 
“session, consistent with the rights of the true owner 
“of the land. are compete rt evide nce to show the 
“character of the possession, and that it lacks the 
“essential element of being hostil 
i Sedgwick & Wait, Tr. Tit. to Land, § 758. 


Sailor vs. Hertzogg, 2 Pa. St., 182. 
Wood, Landlord and Ten., 43. 


So, in Briggs vs. Pross r, 1d Wend., 227, the Cour? 


say: “After performance [by the vendee] and an 


“equitable title to the premi cquired, [ see no rea- 
“son why his possession may not become adverse 
o  * *® Whether tt were in fact adverse or not, wouta 
“depend upon the circumstances in cach particular case.” 


In the present case, Mr. Williams, manager of the 


company, expressly testifi “We were in possession 
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“before [the covenant] and have been ever since; we 
“are in the same position as we were before,’—that is, 
the possession of the company continued to be in sub- 
ordination to the plaintiffs. 

In concluding this branch of the argument, it may 
be remarked that every presumption should be made 
in favor of holding the company’s possession to be in 
subordination to the plaintiffs, by reason of the follow- 
ing statutory provision: i 

Mont. Rev. Stats. c. 2. $32. 

“In every action for the recovery of real 
property, or the possession thereof, the person estab- 
lishing a legal title to the property 1s presumed to have 
been possessed thereof within the time required by 
law, and the occupation of the property by any other 
person is deemed to have been under and in subor- 
dination to the legal title, unless it appear that the 
property has been held and possessed adversely to 
such legal title for five years before the commencement 
of the action.” 

The occupation of the property by the Colorado 


‘sé 


and Montana Smelting Company must be “deemed to 
“have been under and in subordination to the legal 
“title” of the plaintiffs, and the plaintiffs, being “in 
“possession, by themselves or their tenant, of real 
“property,” have the right and capacity to maintain 
this action. 


ITT. 


In any view of the case, the non-suit was 
improper. The question whether the possession of 
the company was adverse or in subordination to the 
plaintitts depended upon the intention of the possessor, 


and was a question of fact.which it was for the jury to 
determine. ‘Whether the possession in fact is 
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21 
“adverse, or is under the owner's title, is one for the 
‘Jury, with this limitation, that the burden of showing 
“the possession to have been adverse ts upon the party 
“showing it.” 

3 Washb. Real Prop. (4th ed.), I.41. 

Angell on Limitations, 39 

Sailor vs. Hertzogg, 2 Pa. St., 182, 187. 


Nowlin vs. Reynolds, 25 Gratt., 143. 


It is error to grant a non-suit on the ground of 
insufficiency of the evidence to show prior possession 
as against the defendant, where there is some evidence 
tending to show such prior possession. Whether the 
evidence is sufficient to support the plaintiffs claim is 
“for the jury, not the court, to decide.” 

Sharon vs. Davidson, 4 Nev., 416. 
Mckee vs. Green, 31 Cal., 418. 


Every fact iS considered as proved, if the evidence 
tended to prove it. “In considering the correctness 
“of the ruling of the court on the motion fora non-suit, 
“we must accept as proven every fact which the evi- 
“dence tended to prove, and which was essential to be 
“proven, to entitle the plaintiff to a recovery upon the 
“cause of action stated in the complaint.” 

Dow vs. G. & C. S. M. Co., 31 Cal., 629, 650. 

Lebanon M. Co. vs. Con. Rep. . a. © 
Colo., 371, 381. 

Drakely vs. Gregg, 8 Wall., 242. 

Proffatt on Jury Trial, $355. 


In this class of cases, moreover, a non suit is 
improper, because it is for the jury to determine 
whether the plaintiff has established his claim to the 
mining ground or not. 

If neither party shall establish his claim, the suit 
must be dismissed; U.S. Stats. 1881, c. 140, provides 
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“that if, in any action brought pursuant to section 2326 
of the Revised Statutes, titie to the ground in contro- 
versy shall not be established by either party, the jury 
shall so find, and judgment shall be entered according 
to the verdict.” | 
Jackson vs. Roby, 109 U. S. 440. 

The judgment granting the non-suit should be 

reversed and the cause remanded. 


EDWARD O. WOLCOTT, 


Attorney for Plaintiffs in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


Eva JANE WOLVERTON et a/., 
Plaintijjs un Lrror, | 
vs. » No. 67, 
i 


Erastus A. NICHOLS AND CHARLES | 
VY. FULLER, Defendants in krror. J 


In Error to the Supreme Court of Montana. 


BRIEF FOR DEFENDANTS IN ERROR. 


This case is so fully stated in the brief of the counsel for 
plaintifis in error, that itis unnecessary to make any further 
statement. 

The real question is, did the Court below err in over- 
ruling the motion to set aside the non-suit? 

The suit Was brought under Section ork, of he Code of 


Civil Procedure of Montana. which is in these words: 


“An action may be brought by any person in posses- 
sion, by himself or his tenant, of real property, avainst 
any person who claims an estate or interest therein 
adverse to him for the purpose of determining such ad- 
verse claim, estate or interest.” 


The complaint alleced possession in the plaintiffs. The 


answer expressly denied the allegation. 


~ 


On the trial there was no proof of the possession in the 


plaintiffs, but on the contrary there was express proof that 
the POSSessiOn was in the Colorado and Montana Smelting 
Company, at the time of the commencement of the suit and 
from that time up to the trial. 

There was no proof that there was any conflict between 
the claims of the ge and detendants. 

For these rexsons tl » District Court directéd a non-suit, 


and dismisse 7 the case. 

The Supreme Court affirmed the judgment. 

The language of Section 354, of the Code is so plain that 
there is no room for doubt. “An action may be brought 
by any person ‘i possession,” Possession iS ohe of the 
material matters, and so it las been repeatedly held. 

Lyle vs. Robbins, 25 Cal., 437: 
Bro is Vs, Calis rood, ot Cal.. DOS : 


° ; ’ ; ; . + > 
arp fest dd Vs. Sapel rudd, epee Ler io. 


Counsel for plaintifis in error admits that the possession 
was in the Colorado and Montana Smelting Company, but 
he undertakes to make out that the Company was the ten- 
ant at will, or licensee, of the plaintiff's, and therefore its 
possession was the possession of the plaintitts. 

Let us see how this is. The record shows that the plaintiffs 
hal sold to the Company the premises mn controversy, by a 


written agreement, of which the following is a copy. 


“Know all men by there presents, that I, Margaret 
J, W olverton, widow ot Neilson Wolverton. deceased, 
for myself and as guardian for Eva Jane Wolverton, 
and William Arthur Wolverton, infants under the age 
of twenty one years, for and Mn consideration ol the suin 
of one dollar to me in hand paid by the Colorado and 
Montana rest ting Company, and the further considera- 
t) on of s: aid U Om} any pre secuting toa successtul conclu- 
sion the cause of J. R. Clark adminstrator of the estate 
o! Nelson Wolverton, dece ‘are d el al. Us. Silas >. Kin if. 
how } ending in the District Court in and tor Silver Bow 


County, have covenanted and agreed, and by these 
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The record also shows that the consideration for the 
premises agreed to be given, to wit: the prosecution to 
a successful conclusion of the ease of J. Clark, administrator 
of Wolverton vs. Avny, liad been paid. Record, p. 49-01. 

The plaintiff, Margaret Wolverton, admits, in her testi- 
mony, that the suit is ended and that she has always been 
ready to make the deed to the company. Record, p. 45. 

Under such a state of facts, how can it be said that the 
Smelting Company is the tenant at will of the plaintiffs; 
aud what is a tenant or an estate at will? 


“ Tenant at will is when lands or ienements are let 
by one man to another, to have and jo hold to lim at 
the will of the lessor; by force of which lease the lessee 
is in possesion, In this case the lessee is called tenant 
at will, because he hath no certain nor sure estate; for 
the lessor may put him out at what timeit pleaseth 
him.” 


YS eed 


1 Coke ou Littleton, boi. 


* An estate at will is where lands and tenements are 
let by one nan to another, to have and to hold at the 
will of the lessor; and the tenant by force of the lease 
obtains possession.” 


1 Bi. Com., Book 11, p. 146. 


= But every estate at will. is at the wil] of both par- 
ties, landlord and tenant: so that either -of them may 
determine lis will, and quit lis connection with the 
other at his own pleasure.” Do, 
“An estate at will is when one man lets Jand to an- 
otuer, to hold at the will ot the lessor.” | 
4 Kent Com. 111. 
“An estate at will in lands. is that which a tenant 
. has. bv an entry mice thereon inder il demrise tO hold 


’ 
' 


during the join! wills of the arties to the sume,’ 
1, Wash. Real Prop. OU), 


D 


“A tenant at will is one who enters into the posses- 
sion of the lands or tenements of another, lawfully, but 
for no definite term or purpose, but whose possession 
is subject to the determination of the landlord, at any 
tine he sees fit to put an end to it. Ile is called a 
tenant at will, ‘because he hath no certain or sure es- 
tate; for the lessor may put him out at what ume it 
pleaseth him’.” 

Wood, Land. and Tenant 30. 


A single suggestion will, as we think, settle this question, 
If the Smelting Company is the tenant at will, of the plain- 
tiffs, then the plainufls, without even notice to quit, can 
maintain an action of ejectment against the Company. 

But who ever heard of an action of ejectment being 
maintained with or without notice, avainst a vendee in 
possession, Who had fully paid the purchase money ? 

We mean success{uliy maintained, when all the facts were 
before the court. It may be that in those states where there 
is no code, if micht be Hhecersary to resort to a Court of 
Equity to make the defenee, but when made, either by an- 


ar Liit re could be ho 


swer under the codes or by bill in ha 
recovery iu the ejectment, 

The counse) tor plaintil® in CTror las mace all exceedingly 
Ingenious argument, and has made the very best of a bad 
Case, iF it with al] his researeu he has not been able 
S11) le case Where it lias been veld that a ve 1h psn ~- 
Sioh, under a Contract to Ccolhve y, Ww | O lids Jeti this puPeua c 
money, Was a tenant at Ww i}). 


i ’ ‘ 
| here @re some causes whena vendec il Poss “lO iiaS Te- 


fused to pay the purchase money and has beca sued by the 
vendor ror use and occu ation. that bie (courts. for want of 
any better term to characterize the estate have calied it 
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There are other cases where the vendee has been in pos- 
session, under a contract, and the purchase money, In whole 
or in part unpaid, where the question was as to the charac- 
ter of the possession, whether e/verse, in the legal sense or 
not, and the Courts have called the estate one at will. 
But our case is of neither of these classes. It is one in 
which the entire consideration has been paid by the veudee 
in possession, under a written contract which has been fully 
oP and where the complete equitable title has passed 
and nothing remains to be done except the conveyance of 
the legal! title. 

We submit. with entire confidence, that there is no estate 
at will in the case. 

There is another ground upon which the Supreme Court 
placed iis dy ‘ment of aflirmanee, and that is that there Is 
no proof in tl ie Tes cord that the ground clan red | ry the defend- 


ants was in « yuithet with that claimed by plaintifs, 


A earetul examination of the evidence will show that 
this is true. It was certainly necessary to prove that aile- 
vation. 

Sandiago vs. A/ , 46 Cal. 162; 

Nan Francisco vs. psig di © Cal. 
Blondell vs. Williams, 9 Nev., 191: 
Aing vs. French, 2 Saw., 441; 


Stark vs. Stark, 6 Wall. 192: 


i ** ° ’ , 

There is no error in the JUGZINeNRL Di 
be affirmed 

Nov. 15, 1886. 


WALTER IL. SMUT UHL 
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WM. Hk RBERT SMITH, 
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HERMAN GILBERT ET AL. VS. THE MOLINE PLOW COMPANY. | 


1 Summons. 


Territory or Dakota, |... 
: , * AS 
Minnehaha Co., j 


In the District Court, 4th Judicial District, within and for said Min- 
nehaha County. 


Mouine Plow Company, PI Its, 
agst 
Wa. B. Dick, Herman Gitnent, & Jacon Scuanrzen, Def’ts. 


The Territory of Dakota sends greeting to Win. b. Dick, Herman 
Gilbert, and Jacob Schartzel, Jr., defendants : 


You are hereby summoned and required to answer the complaint 
of the above-named plaintiff, a copy of which is herewith served 
Upon Vou, and to serve a COPY of Vour aliswWer on the subseribers at 
the office of Mr. Grigsby, in Sioux Falls, D. T., within thirty days 
after the service of this summons on you, exclusive of the day of 
service, on the plaintiff will take judgment against vou for the sum 
of one thousand dollars and fifty-three cents, with interest thereon 
from September loth, IS7S, besides costs. 

M. GRIGSBY «& 
WA. A. WILKES, 
i Plaintiff af ttorneys. 

Filed May 30th, 1870. 

CYRUS WATTS, Clerk. 


2 Territory or Dakora, | 
Minnehaha County, 


AN 


In District Court. 4th Judicial Distriet, within and for Minnehaha 
County. 


Morpixne Prow Company. PI ths. 
is, 
Wa. B Dick, Herman Ginnert, and Jacon Scuarrzer, Jr, Def’ ts. 


The plaintiff in the above-entitled action complains of the defend- 
ants, and alleges : 


[. That it is a corporation organized and existing under the laws 
of the State of Illinois for the purpose of manufacturing and selling 
plows and other agricultural implements, and is doing business as 
such in its corporate name. 


II. That heretofore, to wit, Oh or about the fit hy day of Mareh, 
ISTS, ut Sioux lPalls, 1) Minnehaha COUNTY, Dakota Ts rritory, ‘the 
defendants, in consideration that the plaintiff} at defendants’ re- 
quest, would fill the orders of one Peter Gillman, to be given during 
the spring of IS7S, for plows and other agricultural implements, 
made and delivered to the plaintiff a certain letter in) writing, ad- 
dressed to the plaintiff, and in words and figures as follows, to wit; 

1—31t 
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Sioux Fanss, D.T., Mareh 9th, 1ST7S 


Moline Plow Co., Moline, Ils. 
Sirs: We, the undersigned, are acquainted with Peter Gillman, 
of this place (formerly of Fond duo Lac, Wis.) and have no hesita- 
tion in endorsing him as an honest, capable business man, 
3&4 and deserving of confidence and credit. We think your in- 
formant in regard to Mr. Gillman’s business ability and = ca- 
pacity was in error, if not selfish and malicious. We will satisfy all 
orders Mr, Gillman gives this spring, such as plows and cultivators. 
WM. B. DICK. 
IH. GILBERT. 
JACOB SCHAETZEL, Jr 


It. That thereafter and during the spring of 1878 the said Peter 
Gilman gave to plaintiff his five several orders for plows and culti- 
vators, and plaintil, in consideration of the promises so as aforesaid 
made by defendants, and relying and contiding in defendants’ said 
undertakings and promise, did, on and between the 23d ad: avof March, 
IS7S, and the 30th di ay of May of said vear, fill the ‘orders of the said 
Peter Gillman for plows and cultivators by selling and delivering 
to him.on credit, at Moline, in the State of [linois, it large quantity 
of such plows and cultivators for the sum fof] one thousand «& 


fiftv-one AY TY dollars (S1.051.05), Upon Which account there has 


been paid the sum of fifty & 57, dollars ($50.52). 
LILI. That by the terhis of credit agreed Upon by A between 


plaintiff and said Gillman five hundred and fifty & #3) dollars of 


the said sum beeavse due and pavable on the 15th day [of] ~~ 
ber. ISG5, and the remaining Sfo0) thereof (ti the ln rth, day of No- 
vember, IS7S, as the same is shown by [wo promissory hotes 
5 given therefor and executed by the said’ Peter Gillman and 
the defendant, Wm. B. Dick; and although the time of pay- 
ment has elapsed, the said notes have net been paid, nor any part 
thereof: of all which tacts the defendants had notice. 

V. The plarotitl further illeges that the said defendants, not re- 
garding their satd promises and undertakings, have failed and refused 
to satisafy the = orders so as aforesaid given by the said Peter 
Gillman. and | ‘hot yet paid the sum of money or any part 
ther ot due aintiff for sal i] cre) vis, alt I) ae & oh) re queste «l sO TO lo. 

Wherefore plaintiff demands judgment against defendants for the 


an 


} 


sum of one thousand and $3. dollars, with interest thereon from the 


loth dav ot Septem be Se S78, ania Costs of f this sult. 
MELVIN GRIGSBY 
WAM. A“ WILKES, 
PT i's Att ys. 


G Terrirory oF Dakora, ) 
Mini haha Co ptf. j 


George Smith, being sworn on oath, savs that he served the within 
’ a ] . . . 
and foregoing Stn Tnons ane comphunt pron the within-named 


— Te TRE lits. ry li). 13. 1): _ me ae righ Carita go ® ane Jacol Schuetzel. 
hae purrvente di to and leaving with defendants, Dick and Schaetzel, 


J 


Ss > ~~ ~~ — 
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each personally true copies of the same, and by leaving at the dwell- 
Ing-house ot <ald Hlerman Crilbert. with cl odie niber of suid Ciilhy rts 
family over the age of fourteen vears, true copies of said summons 
and complaint on the 1th day of April, 1S79. 
GhoORGhE M. SMIUPH. 
Subseribed and sworn to before me April 29th, IS79. 
[SPAL. ] | MELVIN GRIGSBY, 
Notary Public, 1). S. 


Anse ve 


~ 


Minnehaha County District Court. 
THe Montxe Prow Co., PIE 
ag st 
Wituram B. Dick, Herman Ginrerr, & JAacon Scuarrzer, Jr, Def’ts 


The detendants, Herman Gilbert and Jacob Schaetzel, Jr. answer 
the complaint of the plaintiffs herein and deny each and every alle- 
gation In said complaint contained not hercinatter admitted. 

Said it fendants admit that on or about the Oth dav of Mareh, 
IS7S, they together with defendant, William DB. Diek, wrote and 
sent by mail to the said pl tts, at Moline, Pls. the letter set forth in 
} ltt ’s complaint. 

And said defendants, Gilbert and Sehaetzel, farther answering, 


allege that since writing and sending said letter thev, nor either of 
them, have never received any notice trom said plifs that they the said 
pl tts, had accepted or receive d sid lett r, or thisat thy \ would rive 
the said Peter Gilman referred to in said letter any plows and culti- 
Vators upon the representations contained in said) letter, or would 


give the said Peter Gilman any credit upon the representations con- 
tained in said letter. 


S Defendants. Gilbert and Schaetzel. for further answering for 
themselves, say thiat wl a thy det ts Wrete brid “e'T}t thie niore- 


1] 
ii 


sald letter the terms of credit agreed Upon between the said Peter Gill 
“Pr , 1 > 

man and the said plifs were that the satd Peter Gillman should pay 

Cotie -halt the amount to boeccreotnne prarvaatole ony thie | lows and cultivators 

to be purchased hy lima of sete pl tts on the loth dav of Sept., A. D 


IST. and one-half (r] sald dmMMount on Lire | st aiiV Gf Janu jg Is;,f 
And def ts. Galbe mA Schartzel.on information & belref. —that they 
. ’ } ’ } ? 
iter at some time unknown to) Ulieses ached ts, Celltrert & Sclrartz co] 


either of tiie ra. ane Without their cotisent or Kiiowledaoe, thie sale pel 
} } ’ 


and said Gillman changed and altered the terms of said eredit. am 
the said Peter Gillman. tovether with the said deft. Witham B. Diet 


j 2. } | ; , ** . . , . . ’ ] 
made and delivered to said j ri | Tit ‘Vt 1?! MhiissirY\ | ' . ii Pi gti j 
,* . ° "ys ’ ? | 
In pl tls complaint, whereby tive hundred ane fifty a dollars 
i 
‘ } ’ | | rag r i. @ 
a] thie “dount due from GCellituiah to said pel i} ) ellie ay Paty 
oe — } " . x — al ‘ t 
fitples ony thie Leotta chevy (of November, A |) Is, =tytiy teat (oy sihia 
? 4 ‘ tyra? } 1? ’ + | Pitt? ? ' byt at . | 2 ‘ ; f rr) ’ 
ist? thlbbeotlh ti = ff ppit fiat "sit if pat are Liié 2, ‘ ° Paha 
? } }* } } be j 
the satd pl'tt, and delivered to said pith as collateral security for the 
; si] i b« it ‘ a + i ‘ 
: . ; 


Irinige Cie pavinent of said CWo Promissory totes, a habie about 
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of promissory notes made by divers persons in the vicinity of 
9 Sioux Falis to the said Gillman & the said William & Dick ; 
that the said def’ts, Gilbert & Schartzel, had no notice or 
knowledge of any of the aforesaid proceedings and transactions. 
Def’ts, Gilbert & Schartzel, therefore ask that said action be dismissed 
as to them, and that they have judgment for their reasonable costs. 
R. FL. PETTIGREW «& 
C. H. WINSOR, 
Attys for Def'ts, Gitbert & Schartzel. 
Territory oF Dakotra,! | 
Minnehaha County, =)” 


Herman Gilbert and Jacob Schartzel, Jr., being each severally 
sworn, say each for himself that he has heard the foregoing complaint 
read and knows the contents thereof, and that the same is true of his 
own knowledge. 

HERMAN GILBERT. 
JACOB SCHARTZEL, Jn. 


Subscribed and sworn to before me this — day of May, 187%. 
[SEAL. | C. H.-WINSOR, 
Notary Publie, D. T. 
Filed June 24th, 1S7®%. 
CYRUS WALTZ, Clerk. 
10 Territory oF Dakota, Minnehaha County :. 


In District Court. 
THe Morixne Prow Co., Pitts, 


is 


Herman Ginvert, JAcop ScHARTZEL. 


We, the jury, find the plaintiff, and and assess its damages at the 

sum of one thousand two hunadre 7 WV eloht dollars and thirteen certs, 
ARTEMAS GALE, Foreman. 

Filed April 13th, 1SS2. 

CYRUS WALTZ, Clerk. 
1] Terrirory or Dakota, ; 
Fourth Judicial District. County of Minnehaha . 

At a regular term of the district court within and for the county 
of Minnehaha, in the fonrth judicial district of Dakota Territory, 
held at the court-lhouse in the Village of Sioux alls, In ssute eounty, 
on the 13th day of April, ISSv. 

Present: The Honorable J. P. Nidder, judge of said court, and 
the oflicers thereof, 


. ‘ ) . ** re . 
dudament ferj Plaiutiti fiii Lrial. 


THe Motixe Prow Company. Pte 
in 


Herman Ginnerntr & Jacon Scuarrzer. Def ‘ts. 


This action having been tried by a jurv at a district court held at 
the court-house 1th SIOUX halls Hh) and for said County on the oth 
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day of April, A.D. 1882, before the Honorable J.P. Kidder, judge, 
and the jury having found and rendered a verdict for said: plaital 
and against said defendant- therein for the sum of —, and said 
verdict having been entered in the minutes of the said court, now, 
on the motion of Grigsby and Wilkes, plamtiff’s attorneys, It ts 
considered and adjudged by the court that said pelcarntitl recover of 
the said defendant- the said sum of twelve hundred and eight & (4) 
dollars, tovether with fourteen & cL dollars for their costs and dis- 
bursements, amounting in the whole to the sum of twelve 
12 hundred and twenty-two & 4%, dollars (81,222.55). 
Done in open court this 1th day of April, ISS2. 
J.P. KRIDDER, Judye. 
Attest: CYRUS WALTZ, Clerk. 
Miled May od, 1Ss2. 
CYRUS WALTZ, Clerk. 


Mouixne Plow Company vs. Winniam Bb. Diek ef als. 


Be it remembered that on the trial of this action, commenced 
\pril 12th, 1SS2, before a jury duly cripaneled, the following pro- 
cecdings were had, to wit: 

The plaintiff called Chances W. Loppers as a witness, who, being 
sworn, testified as follows: 


My name is Charles W. Lobdell; age 48 vears; [ reside at Moline, 
[linois; resided there in IST7TS and IS7its | was there seeretary and 
business manager of the Moline Plow Co. > ami net now in any man- 
ner connected with the company. 3 


Letter tiarked - _ identified as one recerved by the COMP MANY 
when Withess Was in the othee: also lett r marked ee. recelved at 
the same time, and both read te the jury as follows: 


Exuinir Bb. 


Sioux Fauzs, DT. Mareh Oth, S78. 
l:> Moline Plow (a. Moline. [1]. 

Sins: We, the undersigned, are acquamted with Peter Gillman, 
of this prance (formerly of leond du Lae, \\ > cityed I iVe* Phe by =Itit- 
thon in endorsing hiigm ais cane bien aprattoli busitvess man, and cde- 
serving of confidence and eredit. We think vou Drideorpaicadat, on 
regard to Mr. Gallman’s business abilitw and capacitV. Was in error. 
if not se Itish anid mialiehous Wi will Suit ist\ i Lon rf rs \lr Coillican 
gives this spring, such as plows and cultivators 

WAM. OG. DICK 

MH. GILBERT 

JACORD SCTIARTZEL 
lexuiniy ¢ 


Sroux Fauzs, D. T.. Warech th. 1S7S 
Moline Plow Co... Moline. TH] 
Sin: Will Vet aecepet mis order under the conumend inelosed : : 


i] =). ship Drie’ thie berecake r= is orele It d. “ise tiie ‘ iti ttors ane cabnout 
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6 vibrating harrows. Hoping we will get better acquainted. I am 
sorry about such are port as stated to you, but still IT will try and 
satisfy vou, and IT know vou will think so much more of me. (To- 
late in season for harrows.) 


I remain vours, PETER GILLMAN. 


If you accept my order, please ship the woods ut onee . and ob Use. 


P. 


14 Witness: After these letters were received I wrote a letter 
acknowledging the receipt of the letter guaranty and order, 
anil told him the woods would be shipped inoa few davs. We 


shipped the woods 1) purstlance of the letter: followed the ijetter . 
with a shipment ina few days. [also wrote a letter acknowledging | 
the receipt. eer | 


Question. Examine and see if that is the letter? 

Answer. Yes, sir: that isa press Copy of the letter. 

QJuestion. Have vou the original letter with you ? 

Answer. IT have not. 

Question. What did vou do with the origin: al letter’ 

Answer. That was sent to Gillman: have never had it since. 


>. 


Plaintiffs counsel offered in evidence the copy made in the letter- 
book of the Co. 

To its introduction defendants’ attorneys objected, upon the ground 
that the copy is secondary evidence, and no foundation has been 


laid for the introduction of such evidence. 
Objection overruled by the court, and defe ni: ants then and there | 
excepted, | 


The copy was read in evidence as follows : 


3-14. | 


Peter Gillman. hsqr., Sioux Falls. D. T.: | 
Yours of the (it ]) Is ul hare ana a ds We will ship your 
goods in a day or so, & hope they will arrive promptly. | 
LOBDIELE. 
; 
. oa. 8 — i 
Letter marked “S" identified as one received by the company ‘} 
from Gillman and read the jury, as follows. 
1S Exuinit “F.” 
Sroux Fauus, Dakota, Moreh 50th, STS. P 
VPoline Plow a. Moline. I}]s 7 
Sins: Please ship at once 4 12-inch west rns queen breakers; 8 | 
l6-1n. Westerh queen breakers, same as last order. and oblige— 


Yours, respectfully, 
PETER GILLMAN. ? 


Witness: These goods were sent in accordance with this request j 


" ? e+ 7? ! j oo ’ . ? ’ 
Letter maked ° TD also identified as one received from Gilman 


and read tou the Jurv as follows: 
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s ** 
Sxninir “T 
4 ’ . 


Siotx FaAanps, pri sth, S78. 
Moline Plow Co., Moline, Ils. 

Sir: T received the first bill of plows & cultivators and harrows 
as per bill, all in good condition. Pam well ~atistied with the plows, 
and hope they will do good work: only freight ts high, S171 on the 
first bill. I hope you will try and get better rates. 

Please ship me 6 L4-ineh W. mueer breakers, besides the last 
order. [hope vou will try and ship thems a little faster, if not plow 
trade will be out of season. 

Yours, truly, 
PETER GILLMAN. 


lt WITNESS: (our COPPA shipped the coods aT pPuUPrstiahice of 
that omdler. 


Letter marked “J,” also identified as one received by the com- 
pany, and read as follows: 


Exuipit “J. 


Siotx Faups, May 2, ‘7s. 
Moline Plow (lom., Moline, [ils. 

[ received your last plows, 412, 8 16, all in geod condition. I 
seit vou Ole order about 0) avs iy ) iY ty | ' got houohswer as vet, 
Please ship them at once, for roust biave the thi, sinned ship me 2 12, 
S16. If vou can’t furnish me with my orders please let me Kiuow 
at one, aned hat ship bills before COOH, for that is he roe Ter Dee’, 
having teams laving over one week and waiting for goods, 

Truly vours, 
PETER GILLMAN, 
leorata marke d st gg OL rititne | iis recerved Prot Ccillman, 


’ 1] 
is TOLLIOWS . 


Also, 


and rea 


‘ 


- 


) ; , 6h ' } ‘ 
Lhae i rfaeedl) «s | | t tT) ‘ ‘ j ’ j j 
Lhe Compliant, as Torlows - 
Wi een Go a nas i? > TT Bale ORs 1878 
‘ ae a , yet \ i OPS F | i . on Fo £ ‘ , 
Yovel aT 4 ] tt ;r tse} ' i Zz ' rs ; saf ’ rst arlt =i? 
* , sia? ° | ae. Ff i iat - ‘ : : ” i. , a Pi ge 
, , a" 
° <° ’ ; ‘ ‘ \ ; . j § } 
“1% j ; : , ; ' i : . j 
ee) Perry th sit (ePejel {?j tii? \I. jidie Pi f | ; 5° il si rrieive« baata 


. ’ ‘% : ** : 2 ‘ " + 
fifty dollars, payable at Sioux Dk, Sioux Falls, D. 1. with exchange 
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on New York, or express charges, and interest from date at the rate 


of ten per cent annually until aor 
If this note is placed in attorney’s hands for collection [agree to 
pay expenses of collection, including reasonable attorney's — 
lor the purpose of obtaining credit as specified j In above note, GS 
hereby state that — the owner in fee of —— acres of land in see- ) 
tion —, township No. —, range —, in the county of , State of } 


—.. worth. at a reasonable valuation, S—: and that same is not 
Incumbered except to the amount 8— due. 


In ATE lition LO the above — OW?) ~— personal prope rty, above 
exemptions, which is in my possession, and not incumbered. 
No, 7378. 


PETER GILLMAN. 
WM. B. DICK, 


18 $550.53. ‘Sroux Faues, Dakota, July 25th, 1S7S. 
September 15th, after date, for value received, we promise 
to pay to the order of the Moline Plow ( ‘ompany five hundred and 
and fifty and .¥%) dollars, pavable at Sioux Falls Bank, Sioux Falls, 
D. T., with exchange on New York or express charges, and interest 
from date at the rate of of ten per cent. annually until paid. 
If this note is pla ‘od in attorney's hands for collection T agree to 
pay expenses of collection, including reasonable attorneys’ fees. 
No. 7377. PETER GILLMAN. 
WAM. b. DICK. 


QQuestion. Examine that paper (handing witness paper), and state 
if vou know what it ts. 

Answer. I do. 

Question. State if the signature was made by an agent of your 
company. : : 

Answer. It was. ° 

Paper offered and read as follows: 


NN, Atl, yient ‘i ith Mr. Peter Crillmian. 


Sioux Faups. DaAkoTA, 
Late. July ISth. 1S;8. 


Account M. P. Co., invoice, May 20, 1-78... - om one 
Ch 
a — date. July 2s. gi. 
Due Se} 36 ,, -_——-= ic cla lik i ita Deniers trae pm ik Se ee cater rn race 
Noy. 1 7S DEINE ETO NA oh ome eR MRR ae os 0 iM) 
Em i 5 59 
1!) Retained, So0,502, 


PETER GILLMAN. 
MOLINE PLOW CO. 
Per P. C. FOWLER, Agent. 
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4S0 acres of land and hous WN lots WV money i) deed of leaned inh 
Wisconsin & Massachusetts in name of Wim. DB. Diek. and 320 acres 
of land in deed in name of P. Gillman. 


Witness: These notes were taken upon that settlement. A blank 
is furnished our traveling agents to report their business when out 
on theirtrips. That isastatement by Fowler, our agent, of his settle- 
rent with Gillman. The hotes AcCOMLPAn dl the stitement. They 
have hot been pute, They Were sent by the COTPEP MUTI to the Sioux 
Falls Bank for collection about the time they became due, 

Neither Schartzel or Gilbut have ever in any manner satistied the 
order made by Gillman, as [have detailed. 


Cross-cxamination : 

I was secretary of the Moline Plow Co. in July, IS7S; was secre- 
tary five years, continuing a vear after that date. [understood the 
goods shilpopn 7 subsequent tothe letterof Mareh Oth were the breakers 
and cultivators and six vibrating harrews. There were six ]d-ineh 
Western Western Queens, listed at 828.00) six-inch Western Queens, 
listed at 832.00. Those were shipped and the cultivators ane six 

harrows, 
20) We gained our information (as to these goods, from the 

previous order of Gillman. which had been caneelled and ke prt 
by the company. The goods were in the previeus order that was 
cancelled. There had been an order “cht Ly Crillmian, Which las 
been canceled, and when the order dated, March th came, asking 
for il shipment, We referred back for speciiications to this old) con- 
tract, Which had been canceled. 

The order of March Sth did not specify when pavinent was to be 
made. We usually rade contracts HW a certain lortia te shitp lor the 
season. We had no contract with Callman upon which we shipped 
goods, eXCE pet these two li tters, the lett roof UPN atid the ore r 


of Mareh “th. which came with it. asking that the woods be sent. 


Witness was here shown a deposition signed by lim, before Eu- 
gene Lewis, a notary public, on the 7th day of June, IST, taken on 
behalf of the plaintitfand used on the former trial, and Exhibit “A.” 
therein referred to. 

WITNESS: l made the statement in answer to the third. alse 
answer tothe fourth and the mext on Yes: that deposition was 
SWorh to by me within a short time atter the matters had taken 
place: it Was brougtit tome while on a sick | Lf bv thre comp 


sioner. Some partol it, pertragpes, Palid not understand 


(Juestion | Wii ai"A Vol piee\ i] Vent] KI) > iii \ I tmerly Wii . ot] 
? | . ’ . , 
received that letter’ Referring to letter Exhibit B 
>] \ . * 1} ° 7% 44 ] j , . . ‘ , ‘ 
— ‘ bi-~Wel ea*t dias ft phiied . «i se f gat i i ‘Pi i * ' Pi ts 
, ' ’ ; 
iver) Iti Januar “aniel Dicotidied oi We Thiel Pelllsed se. }? 
’ ; * be i «¢ 
thi Crannds (dr) receipt of the guaranty of March: tuhy we slatpereeed thee 
* s 8 


roods 


PP 
(Ret rr rele box daabat ge Py lave: Seon thiat! peipeer | peer l- wis 
in the COTE P MATIN 's } oss =sleol) Wie howe received thie laranty, lana 


Fame 1 6} 


AO me 


+ 
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away as dead paper. [ presume it was received about Jan’y 21st, 
S75. IT see marked upon it “ canceled: ” the cancellation w: as made 
later in the vear. There was no other order from Gillman prior to 
March 9th that I know of. We shipped the goods Mareh 9th upon 
anew contract embraced in the regular season's terms—the regular 
terms which we gave dealers. I can’t say that we notified Gillman 
of a new contract. [ don’t know of any notific ation. I dont know 
of any letter received from him about it. At the time we ship ped 
the woods it was a written contract, also the letter of guaranty of the 
defendants. We referred back to the old paper for specifications that 


Was on file for prices; we referred to the old specifications as memo- 


randa. We understood that the terms wese the recular scuson’s 
terms, printed in Exhibit “A. 

22 I do not mean to Say that we ship wall those woods without 
stating any prices or terms. Mr, Gillman had our price list. 

He knew what the terms of credit were. 

We accepted the guaranty and order of March 9th upon the usual 
season's terms suchas were embraced in that Exhibit “A.” Theusual 
season's terms were one-half the first of July, and one-half Septem- 
ber first. 

In my letter | meant by saving “ vours is atthand and satisfactory ” 
that his letter of guaranty was satisfactory to, the company ; that the 
guaranty would cover the indebtedness and we were satisfied to 
send the goods to him. 

HH. Ls. LloLLIsSTER Wis SWorl, and testifies ‘1s follows: 

These notes (referring to those In evidence) were sent as collec- 
tions to us from the Moline Plow Company—tI presume a few days 
before they became due. There was a contract, | think, with the 
hotes signe “d by Se haetzel and Gibbert. [I think that was the paper 
(indicating). When they came I notified Dick & Gillman, and also 
saw Schactzel. Ile said return them; that they were responsible for 

the first bill: something to that effect. | understood him to 
23 say they considered themselves bound for the first bil] ordered 
by Gillman. That is all he said. 

On cross-examination witness said he conveyed to me the mean- 
Ing that they were responsible for the first bill only. 

Ilere the plaintit? rested. 

And defendants thereupon offered and read in evidence from the 
deposition of A. L. Carson, taken June Sth, IS79, before Eugene 
Lewis, a notary public, on behalf of the plaintiff and used on the 
former trial, iis follows: 

*Exuiprr A.” 
Sioux Fausps, D. T., Jan’y 21st, 1878. 
Moline Plow Company, Moline, ilinois. 

GENTLEMEN: [hereby order of vou the plows and other goods in 
your price list hereto annexed, to bre delivered nl board Cars ut Mo- 
line, Illinois, marked Peter ( tillman, iil prices and terms of Warranty 


i 
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annexed, for which | hereby uyPree to puey you one-half Sept thiber 
15th, S78, and Jan’y 1.70, with interest at ten per cent. from ma- 
turity, pavable at Sioux Falls Bank, Sioux balls, 1). Too exchange or 
express charges prepaid. Account to be settled monthly by note, 
pavable as above. 

ive per cent. eash discount will be allowed on all payments made 
within thirty days from date of invoice, but ne additional discount 

will be allowed for pavinent al niaturity. 
24 All other goods ordered during the season will be on the 
same terms, and are to bie petted for in the same manner. 

Consignees will look to carriers for loss or damage to goods when 
same are shipped and receipted for in good order, 

No agreement, conditions, or stipulations, verbal or otherwise, save 
those tnentioned in) this eontract, will ber ree OoP Dz l. 

The Moline Plow Company Preserves thie riglhit to withhold <liip- 
ments of goods lo any parties who owe us totes or accounts preast due 
and unsecured, 

Discount from this list 30 per cent = Ship on or about Mareh Ist, 
IS7S, Via cheapest route, 

PETER GILLMAN. 
mM. F. CO 
Per PE. FOWLER. 


ss OM) 


6 J4d-inch Western Queen. -- ee 

6 16-inch Western Queen ---- iis o2 OO 

1D vibrating harrows, 45 teeth ~~ -2-- occuini . 15 

lO Scotch harrows, 40 teeth... -- eeliacs —s 
“i 50 


12 double-shovel gron beam. —..—- 


1) doubl -shovel wood besa ~ iW 


[nterrogatory Ist. Stute YOUR bathe, age, occupation, anid place of 
residence. 
Ans. A. L. Carson; 38 vears; secretary of the Moline Plow Com- 
pany: Moline, II's. 
7 Int. 2nd. Are you acquainted with the parties to this suit 
and with one Peter Gilman, of Stoux Falls, D. TL? 
Ans. [have been in the office of the Moline Plow Company tor 


} | ‘ 


t * 
7 


Sevell Veurs prist, have neo a rsonal equ itatice With the detenad- 
; 


ants or Peter Crilrian. bout lave correspond | with Csrimn it) 22) We la- 


tion to business matters for said COMPANY Tb thie Vear s,s 

Int. Ord. Look at “ Exhibit AQ” hereto annexed, and state what, 1 
anveling, you know coneerning 1 Mote fally whet ens aon oe 
plainti® regarding it. ) 

Ans. “Exhibit A” is the original order sent to the plaintiff by an 
agent. Mr. Fowler. after looking up the commercial standing of Mi 
Criltian Thee (lompany len imal tr fii] three cveley TTT ae IT could 
furnish good and sutlicient security. and ne | tor 
written by mv instruetions to Mr. Gilman. to which he replied under 
date of March th. ISTS, enclosing the letter of eredit rtieel by 
Wiillisean I} Dick, PL. Gardby rt. sane Jacoalh Schaetzel. Ji arhitcohs lesttens 
Is attached to the commission herein. and marked ce. B-”* to 


, 


which Mr. Lobdell, then secretary of the plaintith, replies 
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date of March 14th, IS7s, by a letter not in power of the 
26 plaintiff to produce, an office copy of which, taken from the 

letter-book of said company, I have marked “ Exhibit E,” and 
attached hereunto. 

Int. 4th. Look at “ Exhibit B.” heretoattached and state if the same 
to your knowledge at any time came into the possession of the 
plaintiff; if so, when was it, and what, if anything, accompanied it, 
and what was done by the plamtitf concerning it? 

Ans. I have no personal knowledge, but the records of the office 
show that it was received accompanied by a letter of Peter Gillman 
of even date, and was accepted as security on Mr. Gillman’s con- 
tract, Jan. 21st, ISTS, marked “Exhibit A,” ahd on the faith of which 
the order was filled. I wish) to explain that miv correspondence 
with Peter Gilman referred to in the answer to interrogatory two 1s 
not in my handwriting. but was written by clerks under my In- 
structions. ) 

Int. 5. Look at “Exhibit C” hereto attached and state 1f this 
paper was received by the plaintiff at the same time and enclosed 
with the “ Exhibit B° last mentioned, and state what was done by 
the plaintiff concerning said Exhibit C? 

Ans. I have no personal knowledge of its receipt, but the records 

of the office show that it was received at the same time as 
27 Exhibit B, on the faith of which the order Wis accepted, l 

was absent at Kansas City on business for the plaintitl when 
Exhibit- Band C were received. 

Int. 6. State now in detail the number of orders given by Peter 
Gillman to plaintiff during the spring of IS7S, when the same were 
given, What given for, and give fully different articles furnished by 
the plaintiff to the said Peter Gillman pon such orders in the 
order of filling the same? 

Ans. All these ord: rs were recerved during iv absence except 
the original order or contract of Jan. 21st. IS7S. : 

Tit. a. Was there any aHerrechielyt rade ual the tire at selling 
goods on said first order °C.” or before or afterwards by and be- 
tween plamtitl and defendant- as to the time when and the manner 
In Which said goods should be pald for? And, if so, state what it 
was, ' | 

Ans. As ftaras IT know there was no agreement or contract for 
payment for goods furnished to Gillman in IS7S other than that 
mentioned in the original order “ Exhibit A.” dated Jan’v 21st, 
S78, and which the letter of credit * Exhibit B” secured, it being 
the custom of plaintiff to fill all orders during the season under the 
terms of the original contract or order, and which is especially hhieh- 

tioned in the printed part thereof. 
28 Int. S. Tf ne agreement was made at first respecting the 
credit to be given on said orders of Peter Gillman. state what, 
if anything, plaintit? did in the matter subsequently regarding 
time of payment. ) 

Ans. As was customary with the plaintiff settlement was made 
by their agent, PoE. Fowler, for the pUrpose of liquidating book ac- 
count by collecting cash SO, the balanee bela take lh dh lhotes on 
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shorter time than that mentioned in the original order or contract, 
and with nointimation of releasing the guarantors, Said botes were 
not recervead in paeVinrpenit only <o farias a settlenmn nt «ol this mecotlit, 
and there was no further or other consideration for them than the 
settling.of the account and “© Exhibit Do a priper seo rnoarked and 
attached — my deposition, Hlerenn is a statement of this ~ettle- 
bient. Said notes were signed by Gaillmian & Diek, 

Int. 11. Was there any agreement between the plaintitl and said 
Crilltan or between the plaratitl and std defomaants thisat tha Lite 
mentioned for purvinent in) Siilel Peter Csillenan = ores | January 
2Ist, ISTS, should govern for any and all the sales made during the 
spring of IS7S under the defendants’ letter of guaranty of March 

Mth, ISTS? If so, state re warding it. 
28) Ans. ‘To my personal knowledge there is no specitie agree- 
ment except the conditions mentioned in the order of Jan’y 
2ist, ISTS, under which all subsequent shipments were made, and 
the records of the office show no other agreement. 

Int. 12. What relation, if any, did the said Gilman's order ‘of 
January 2Ist, IS7S, bear to the transactions made with said Gilman 
after receiving the defendants letter of elaranty © 

Ans. The order of Peter Crilrian, lated January 2 Ist, ISGS. Wiis 
the contract for woods tw lye furnishes 7 lyiteh ts precdtic 7 bth Seanad order 
and also all subsequent orders during the Sperber oi ISTS. and the 
letters of guaranty of defendants was ecepted iis SCCUTIEN for all 
goods furnished under said order or eontract. 

Defendants also offered and read in evidence from the depositions 
of (‘}) irles \\. Lobel II. vel ritithe d hy thiset Witlies= of} lis CToms Nth 
Ination, as follows: 

Tait >, Look _, ee exhibit Saag hereto aTITiT ved, and state what, if 


anvthing, vou know Cohececerhing hiite fully What was clone by 
pith regarding it. 
Ans. | have’‘examined “ Exhibit AU so mentioned. TP know it 


Wiis recerved by the NNcline Plow Coco, cadned thacat Colr Gi@eoonnt of 
tt) thie reported cotmmerctal ~tiddy wait mite Peter (s Tinie thre 
platmtitl declined to till the ores Viterwards on gneceount of 


the recelpt of a certain erupts stoned bv Wan. DB. Diek & Gilbert 
anid Jacob Schartzel, JP. thie Meolinn Lleow (a deetaded ter Tid thie 


order, and did so. 


Lit. (i. State now in detail the muniber of orders eye) »\ More 
Cullman to plainti? during che spring of STS, when the same wear 
elven, What wiven foroand give PUVA Ula iin I I - iPlilsiis 
by plaimtitl to the said Peter Gillman upon such orders, in the order 


| tilling the same 


Ans. The first order ory nh Was“ bxh: t \. attached to t] caenny 
mission Which was filled about Miarel 23d. 1s7s Dhie trent order 
Was given Mareh ooth, and was till Lcabocotat Ngerad Lott Vil thre genes 
Called for i the orders were forwarded to Gerloin Phe plows 
Called ° Exhibit A were all sent. but o1 ~IX of the vibrating bar 
rows and ne Scotel: harrow- L his \] ly peed market 


a exhibit ee ane | attach it te bib 
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Inch Western Queen Breakers, 
were sent about Mav Srd. “J 


31 were ordered. — Exhibi 


the order of Mav 2nd. 


dered, and they were slipped 
Which order is * Exhibit’ Wk 
there Wiis a break 4 ores . df 
shipped June 17, but cannot te 


, 
, 
Cie as Ta) it} 


;? ea hee 
ti ‘ 


he mil ss iliac +3 
Upron wssiCi) COMMIS WeTe SCTIL. 


And detendants further otle 
the ulisWwer tha rela, 
Tiit. 2. Was thie re anv ag 


Gillman, or between plamitifi 


. 1 
is POLLOWS ° 


the order of April Isth. May 
LG-ineh extra breakers. 


> } “ 
sulkev. 3 western cultivators, ; 


attached to miyv deposition, 
June Lith for the Evans sulkev, and 


receiving the defendant's letter 
Ans. It, in connection with the guaranty, constituted the contract 
that is my understanding of it. 


Vs. THE MOLINE PLOW COMPANY. 


at °2S.1K). list prices, were ordered, and 


“xtiuibat 3 ly whieh | hereto attach, Is 


Yd two 12-inch extra breakers and 4 
Which were sent about May 14th, 
which T attach to hiv deposition Is 
Mav 2th, INa5, lL l4d-ineh Evans 
ind 12) double-shovel plows were or- 
to Gillman about Mav lth, ISTS, 


I think 


<tify positively from: personal knowl- 


nv. did the said Gillman order of Jan’y 


lols rtele with ‘the sit Crilnncn nfter 


of guaranty 


red in evidence interrogatory 11 and 


reement between. the plainti® and sald 


and site 7 fondants, that the time 


mentioned for payment in satd Petéer Gillmatn’s order of Jan’y 21st, 


_ } , 1] } } _ :, 
IS@S, should Poverh Tor anv ala culi the sales bracaele mire the 
ny a; ee 77? ° +} : rr. | , } ? » }* j ‘ ** ° , \l; “] 
spring of ‘ Mheder the defendants tetter-of guaranty of March 
Mth, ISTS? If so, state regarding it 
32 Ans. As | understood it. the terms for the season were 
, ° ' ° . ’ ‘ 7 . “* é ) 
Stated: TW the Oorleihal order, - exhib A. attached lo Colne 
lhiiss1o) bed the vo Vie ntv Was for t] “iitibe: Lidave 


T Ba Seal bs ates on 
{) W bie’tl Peictl 4386 & COUT Se 


answer Is not responsive to the 
i 


rere . . . , 
Phe objection Wits ty the ear 


. | ers '? ; 
Cillded, i‘? Willett i billie’ (tat ‘if 


» a-esee arn ' , j , 
PETER GILMAN Was then sw 


LT have seen this paper by 


objected (1) the ground thiat the 


irt sustained and this evidence ex- 


fendants then and there excepted. 


rn, and testified as follows: 


fo Contract of Jnr 


. . 

pril |~ yi \ sPertpsitt Tre. wir liist Lite | 
. . , al , —- 

ettied up for the goods in July. ISS. 


Mir. Fowler liad LT had another one. Mr Diek and 
} ‘ } ’ } 
William Mason v when we settled. We settled up. for 
i 
the woods T liad yf ot or the season, anmount- 
~ 5 
' bitin, Tey SU ER OD, | = PEM Tr) Cast, aha ive thie 
! fes Of - ar “er ogre thie hhotes 
. \ , — —— | ] ** ’ 
Perel L , F Lieotigy TT) epletber in the 
same seasat r ers’ notes, some twelve hundred 
. , . , 
i} ‘| fil ‘ | ’ | \ ; r} ‘ _— . , =. | i ¢*T) teor’ tive Cromneds, 
| - I Vi Ler “te Ty} Piiecdal “)}hce 
' ] 
" \\ - | ! i \it 1} thi 
= ? ~ } | ’ (iets 
- } { ! 7 - Wee co] 1] lil. 
Slehied er.« ‘ = eV Repl Lia 
. 
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One thie V kept is the one we had before us at the time we - ttle 
Thriat Is the one thes settled by, rieos nhid ey i thine 


Wirrram Mason was next sworn. and testi! tied | as follows: 


In Julv, ISTS, P was in the employ of Gilman and Diek, in Steux 
| Falls. LT was present at the settlement, about the last of July, IS7s, 
, between Fowler atid Gulman and Diek L then saw this paper 

(“Exhibit A’) It was on the table that Fowler and Gillinan were 


. . £ ) . ’ 
sitting by talking their matters over. | was salesman for the firm, 


~~ FS -. 
ane Was present and heard the conversation. There was some tmis- 
understanding about the thoe of settlement Theseent satrd le bad 
CWEVOTD Thieves Libba thesan this COTLLP RULES Wished too feiVe vlved soo Thies y 
compromised thi braced r senel <ettled thst thi totes shroulad = tv dune 
in thie fill is] ISS: Orie Wiis = ft abid ome tot So tO) | ~aWw 
the execution of the notes. Mr. Dick was there: did not see Gil- 
bert Oo Schartze| this re. 


ee (‘ross-cxammination: 


Have not seen this paper since that time. Can't sav there wer 
two of these papers the oe « this ere iil bisa tlie’ Corde tical. cataed. gas titi 
di rstood it, Cuilloacan lat ah COPN thigtikk Soot) pay depend Vi puis: d be- 
tween them. 

[ remember t 


“ : ? } ' 
bies Chane fowler Wiis there, becautlse tlils Ural beet beard) 
+ } oe " . ‘ e 
took Piace In a littl restisliraodsl © clon K Pico - | ‘ } resto 1 geii Udee 


conversation. It drifted into the bustiaess of ettlement. Du 
. derstood that thes settled by this contract bhev referred to it 
there. 7 3 
JACOB SCHARTZEL sworn and testitied 
[ was aequalnted with DP. ok. Fowles T met Mr. Fowler some 
time In July, IS7S. on the street, and lac a few minut conversa 
thon with biti. ane asked hiitn tiow Af ty a Weis creciins shone 
Ile said first rate: sated tie tied salad thi KR CFL Ti remneds lL asked 
him how hie Wits celllhe | rit te  s bijertits- ae sued, 
we) hot quite as well as we had #B lw hiaave 
tall settled up betore TP get || hicaedna t 
seen Gillman vet, but was hie »see diima. Ee 
said. Pam frastiigy Lar settle if Py Saitis| ry ten Teotty pPourties Lie 
net see lim afterward- | | 
Was not present when the- : (, 
Dick: knew nothing abou t 
1 until after ThieV We r 
Rither Mr. Hollister Mr. | : nit 
and the notes: told hh ming ' 
Salad tie thiehit so infor \] ‘ { 
transpired revarad to peat 


ee . “2s ‘ ‘ ‘ ‘ 


that we had been holden for the tirst ord [| eter said, lrow cid 
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yon come to sign such a letter of guaranty? Said T happened along 
Gilbert's place of business, and he called me in there. 


[fiermMaNn GILBERT Was then sworn, and testified : 


Know nothing of the settlement in July, 1578, between 

ot) Fowler and Gilman at the times never consented to any 

such settlement: was not consulted about it; was told 
sometime after by Gilman about it. 


And defendant thereupon rested. 
Cartes W Loppeurn, reealled. testitied as follows: 


At the time this letter of Cuaranty was received Mr. Carson was 
not at home; he was absent + or 5 months. 

I knew Mr. P. EF. Fowler: le was general salesman, traveling and 
tuking orders; went around taking notes antl making collections 
and settlements. 

The only records of the cotapany referred to by Mr. Carson, ex- 
cept those produced here, are the orders copied into the shipping 
clerk's book. 


i explanation of withess answer to Interrogatory 12 he Saves: 


I suppose the contract of Jan. 21st was canceled and was laid away 
With the pRipors In the Ciase. lt Wiis brought out When the goods 
were shipped. It was used for specitving the kind of breakers and 
prices, 

We had no other data LO oe by when We received Gilman's order, 

Mareh Oth. : 
OF There was some goods in the March order not in the order 
of June Zlst. We tilled both from the March order and the 
one before, 

After the COMPA recerved the order Accompanying the vuaranty 
the roods “hipped Were charg 7 tip) on the bo ks, just isa tan would 
do here In a retatl store 

The tore volng Was all the evidence Introduce d or oth red Dy either 
party ol trial. 

t further chp ype dand was adinitted by the parties that the de- 
dant. Wilbiam Bo Dick, male no answer in the case, and that be 
died some time prior to this trial. 

And Live evil nee having now ae li clos d. before the corr charged 


} 


the jury the defendant's counsel presented to the court three special 


Issues In writing, numbered 1. 2. und 3. as follows: 
*?) ) } | 7 ] > ; 4 ~— . 7 
o> L. Did the detendants at may thine of IVT the letter ofl 
eharaniyv Nnderstanad thisat thie coy lers of Peter Cailrnpean there- 


In referred to be given and tilled upom a credit: and, if so, upon 
What terms of credit ’? 


2. Were the goods in question in faet ordered by Gilman and 
sent by the plamtit® upon the terms of credit: specified in the order 
ti of Janey zist, i8i8? 

> Were the terms of credit agreed Upon between the plaintitt 
and Gilman, if any, changed upon the settlement of July 28, 1S7s, 


Without the consent of the detendants ;, 


fra Contirac 
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And. in writing. asked the court to submit) said isssues, and each 
of them, to the jyurv, and to dustruet the jurv, in’ their discretion, 
they may render a special verdict upon sald Issues, or apy or either 
of them; which request the court denicd 

And to this ruling of the court the defendants then and there ex- 

cepted, and the court thereupon chy ier ‘| the jury iis follows: 
eet (1). The plaintitl in) this action se ks to recove! aeriiltist the 

defendants Lhprork a certain letter of credit written bry defendants 
tothe plaintul Thre defendants admit thu onorabout the Sth day 
of March, IS7S, they, together with Williuna B. Dick, wrote and sent 
by mall to the platmatiil the letter, which is as tollows, to wit 


Sioux Fanos, DT. March 9, S78 
Moline Plow Co., Moline, Hs. 

Sins: We, the undersigned, are acquainted with Peter Gilman, 
of this place (formerly of Fond da Lac, Wis), and have no lesita- 
tion in endorsing him as an honest, capable business man, and de- 
serving of contidence and credit We think Your Informant im 
regard to Mr. Gilman's business ability and capacity Was In error, if 
hel selfish and malicious. We will “ii list all orders Mr. Gilman 
gives this spring, such as plows and cultivators 

WAM. BB. DICK. 
MH. GILBERT. 
JACOB SCIARTZEL, Jn. 


. . ' ! } 
It is the provinee of the court to construc this guaranty or letter 
' ' : ; .§ 

of credit, and to state to vou the law govertiitivy tle satin 


{ -— 
We are to derive the interest of the euarantors from the 
(} al . res ’ ‘ ‘ ® +} 7 ee ‘+ , viel 
‘ Words th=ca, meV Peat \ “Prmeciiv @NGCULN Cine merits PPro Wille 
‘ it] | ] - “4 _ > Re = , * 
thre Wil tee tecothined, Able Teiv - ti \ pert Cider TROT Terit, Gell 
: - } ] | ‘ : ; ‘i | ’ . 
thev are to be held tothe full extent of this and the words of a guar- 
Se ee. ee be % apo : ad +] 7 
“nity Will Lie Liine dT) tb “LPO eT EEF Py z i S4GCGESPES™ 685° ti’ a 68.7% Will 
a ae e - , 
chadtiril mo) | bbistrulet Vol, first. f ~ Tter peresecritees peo trite 
of ered ? Teo rr AZ aM a . Ppenl si ' | "7 ~ : - @2 ' i Phas i reitl Tlie 
aint thereal lt = os ‘ ! ~ V Jel 
o*) . : } a , = ‘ | a e 4 cl 
Ceiltiianh. bout fidh fhbescoplite: tbieied rN ; ' Leite’ Cremneds per added 
het We will satists lors Mir. Gs . eo stpehy 
‘i> piceWe- tidied ‘ | \ | = Zo 1] ’ l} _ _ 
. . 
' : : ‘ 
iis Tiere used. | comstrus Teo THGCUATE Tee] c¢ 0 OPEV bbe RT aor tee te cp Liae 
extent of the claim Phe undert “ - 1s ite 
, , + 
‘ '% . ; i 
and uneonditional., and in pursu ros the | } was 
! 
autho Jesh to | at é ~ {, ! - is] 
y 
‘ 
IS8;8, { nV «AN ’ 
? 
a ‘r] i 1] ~ J 


14™ ae : i ‘ ' = 
‘ 
; ; ‘ 
’ . 
as | i ‘ . 
. ’ . 
Vitor \ t —erpe] I i ' tf ‘ ty ' ts 
4] ’ \ ] $5 , 
‘| | ’ Tiy ‘ Pal ta y 
' . " ’ " e 
" ’ > ; " ’ . 7 ; ; ‘ i 
i | With the letter of the defend . to pola | b 


’ 4°] si? 
; } ’ dae | ' 
pelantitl was authorized by this letter of the {th of March 
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to hold defendants liable for all the orders‘of Gilman given in the 
spring of IS7S, and at the expiration of that time plaintifl was at 
liberty to accept the notes of Gilman & Dick for the woods ordered 
by him during said spring and to follow out its usual course of deal- 
Ing in such cases, and the defendants are not discharged from their 
obligation ln posed by suid letter because of such settlement and the 
taking of such notes, 

(3.) This letter does not, by Its terms, CXPress OF imply the neces- 
sity of giving notice of its acceptance by the plaintiff, and hence the 
defendants, so far as this point is concerned, are liable without the 
hecessity of giving defendants notice of acceptance. 

(4.) Again, vou are instructed that the fact that a large lot of 
farmers’ notes was taken as collatferal security for the notes of Gil- 
man & Dick constitutes no defense to this ‘action, and, so far as this 
point is concerned, the plaintiff is entitled to recover, notwithstand- 
Ing the taking of said collaterals. : 


(5>.) You are further instructed that the defendants herein 


A ee ten ee fe os 


42 © are hot discharged from the linbility Incurred Iyy their letter 
of eredit by reason of any arrangement had by them with P. 
kK. Fowler, the agent of said COMPANY, that they, the defendants, | 
should be relieved from: their liability on the letter of credit. ! 
Again, vou are further instructed that said letter of credit refers 
to orders to be given by Gilman inthe future subsequently to the 
writing of the letter of credit, and now, if you believe from the evi- : 
dence that there was no agreement had between plaintif and Gal- | 
man as to terms of credit to be given, then the plaintiff was at lib- + 


erty to sell to Gilman goods upon the terms usual in dealing with 
the Clistoers and to tak hotles 11) settlement thereof anid the de- 
fendants would not be discharged from’ their Nabilitv upon said 
letter of credit because of such settlement. 
If vou shall come to the conclusion at this point in the case that 
the plaintitf is entitled to recover, vour verdict should be for it unless 
the defendants shall prevail in their defense, which we will now 
COMSICLCT, i 
It ix claimed by the defendants whe are defending in this action 
threat thie i only lhatotiity Wiis is euarantors ot il eortaln mevrectnent 
between the plamtiHP and one Peter Gilman for the purchase — + 
435 of certain plows and cultivators ordered by him in the spring 
ot IS;,S5, aned that such Hvrecticnt Wis contained 1) the order 
of Jany 2st, ISTS, introduced in evidence in this case, and fur- 
ther, that this agreement was altered iIn‘certain respects by the par- 
ties thereto without the consent of thesa defendants, whereby thev a 
were exonerated trom: Dabiiity, 
buf such eases that a rrarantor Is @XON- 


—® 


And it is the law governi 
} 7 } , ‘ ‘ ’ ’ . ? + } 
erated WW bv anv act of the creditor, without the consent of the 
cuarantor, the original agreement of thr principal debtor is altered 


? 


in any respect, or the retnedtios of rights of the ereditor acaipst his 
debtor, in’ respeet to the agreement, inj any Way impaired or sus- 
pended. | 

Now, if vou tind from the evidence that the order of Gil- 
han on the plamtith, dated the ZIst day of January, 1S7S, 


! 

t 
+ 

; 


a ame 4 ewe —- 
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was the agreement between the plaintiff and Calman upon 
which the plows and cultivators were sold and delivered: and 
if you further find from the evidence that by the terms of 
the agreement of purchase sald Gilman was te pct \ for the roods 
bought by bein, one-half On ss ptemily r doth, ISes8. and thie balanee 
on January Ist, IS79, with Interest at tem per cont. per an- 
44 num from maturity, and that the accounts for such goods 
were to be settled Ly bine nienthily, bey biecoler, pee ible as above 
mentioned, as specified in the order of Jan’y 2nd, Is7s: and that 
afterwards, on or about July 28th, ISTS, upon an accounting and 
settlement between the plarntitl ane satd Cullman, said agreement 
was, by the plaintiff, without the consent of these defendants, altered 
in) any respect in) the titi of preuv taie nt or wo the proporth rate praert, 
payable in the first payment or in the matter of interest, then such 
alterations would cXoherate thie =t te ferdanmts, ane thie iD rrrititl can- 
hot recover Lora nist them in this action 
; And In) determining the lneabor lity of these cde le nelants Vou are Lo 
consider whether, Ly the terms of the settlement and the taki of 
the two notes upon such settlement, the plamtil impaired or sus- 
pended its remedy against Gilman tn any respect. 
In other words, d 
still leave the plaintiff free to sue upon its claims for goods and en- 


; 
+} ‘? ' ’ Psy ’ | : 
rel thee Settieqent ated the taking of test PhoLess 


i ’ | | +? + | ; 7 : 
reves threnny OV gerard PPOoCcec«d es 1 rhe’ scadude bil be*l anid 
- ©. VE eee , — ° — 5 
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have done had not such. settlement and laurdation been 
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ited i 1} t i ig bo Phpern Wiis = ~ oh i | it 
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plaimtiils remedy again <t Peter Galt - would in ve erat 
thi deletdants 
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48 The evidence is insufficient to ‘sustain the verdict— 

(1.) In that, by the terms of credit agreed upon between 
the plaintiff and Gilman as alleged im the complaint, 8590.55 be- 
came due September 15, 1875, and the rem: ining $450.00 on Nov. 
15, 1878, while the proof shows that by the terms of credit actually 
agreed upon between said parties one -half of the whole amount be- 
came due Sept. 15, 1878, and the otherthalf January Ist, 1S79. 

(2.) In that the evidence shows that the orders of Gilman men- 
tioned in the defendants’ letter of guaranty were given by Gilman 
and accepted by the plaintiff upon terms of credit by which one-half 
of the amount of said orders became due Sept. 15, ISTS, and the 
other half Jan. Ist. IS7S, with interest at ten percent. after maturity 
only, and that subsequently, on July 2s, IS7S, said terms of credit 
were altered by agreement between the pl: Lintitf’s agent and Gilman, 
without the consent of these defendants, whereby the terms of credit 
were made $590.55 due St pot. 1D, 1878, With interest on both of said 
sums at ten per cent. from July 25, 187s. 

(3.) Errors in law occurring at the trial: 

(1.) Error in admitting in evidence upon the trial the letter-press 

COpV of plaintitl s letter to Crilmian, dated Mareh 14, 1S7S. 
4) (2.) Error in refusing to allow the 11th interrogatory and 
the answer thereto in the deposition of Chas. W. Lobdell us 
evidence on the trial. 

(3.) Error in giving that portion of the plaintiff's first instruction 
commencing “we are to derive Interest’ to the end of the instruc- 
tion. ’ 

(4.) Error in giving the plaintiff's second instruction as modified 
7 99 court. 

) Error in giving the plamntiff’s fifth instruction. 

6). error in refusing to permit the jury to find specially as re- 

quested by defendants. 
WINSOR axp SWEZEY, 
Det ts Att ys. 


And gave due notice of their intention to move for a new trial, as 
therein speciticd, aid this motion having been duly continued to 
hearing to May 29th, Iss2, the following proceedings were had, to 
Wit: : 


ov Territory oF Dakota, County of Minnehoha: 


i the District Court. 


Morning Prow Company vs. War. RB. Diek ef als. 


The motion of Tl rman Gilbert and kacob Schaetzel, Jr. for a new 
trial made and tiled im this; action on Ay ril 2ist, 1SS2, rv ving been 
duly continued tor hearing until this time. and the same coming on 
now to be heard, Winsor & Swezey appearing tor the said defendants 
and Win. A. Wilkes for the polaatnatitl, and the court being fully ad- 
vised: 5 

[tis ordered that said motion be, and the same is hereby, overruled 


prey fornia, 


HERMAN GILBERT El AL. Vs. THE MOLINE PLOW COMPANY. 2] 
Done in Open court this 29th day of May, ISS2 


J.P. KIDDER, Judge. 


And to the foregoing order overruling said motion the defend- 
ants, Llerman Gilbert and Jacob Schaetzel, Jr. duly excep dd. 


J.P. KIDDER, Judge. 


And by Cohsent of counse] the titan Within which suid defendants 
Hay prepare WV presenl for settlement a bill of exceptions in sate 
action Isextended until the August term, ISS2, of thi Lincoln COUNTY 
district court, to be held at Canton, D.'T 

J.P. KIDDER, Judge 
ol And as the matters aforesaid do not otherwise appear the 
following bill of exceptions is allowed, and upon due notice 
to the partics settled ane siertied anid toade a prarl cf thre judg tit- 
roll a thie above-entithed action. 

Canton Aug. 2th, PSs2. 

J.P. KEE DER, Judge. 
Miled S jot. Gth. LSsz. 
CYRUS WATTS. 
Clerk of Dist. Court 


bv WH. MAVERY, Deputy: 


Territory o¢ Dakota, Comnty of- Minnehaha 


Pra tha 


District ¢ 


Our. 


Mopixne Plow Compasy 


TERRITORY oF 
harth 


DAKOTA, 
eacdin ; i/ Ld st y f } 


_ 


Wirtriamw B 


Dick ef al 


IJ. P. Kidder, judge of the district « 
COUDLY Ol Nine hats sited chysty Clo teefore Whrota the above rititiee 
action Was tried, do hereby certify that the toregotng papers, to wit, 


SUmnots, Colmplaint, answer, Verdict bigment, atid ball of exeep 
tiotis, are Contained dn atid cay bia thie 
Whole of the judgment-roll, in sated a 


J. I. KIDDER, J 


Fe Pennirory or Dakota, County of M 
ln the Distriet Court Fourth J | Dists 
Morisne Prow Cox 
Wirniaw B. Diek, Tens Ginn: x Ser I 
} t . y ‘ | j . ‘ ‘ , 

Please tuke motiee that the det Lit = thes lb Getit | Jncob 
Scliactzel. dr. beret by ete Talk iii | t ‘ t 4 ij | if \¢ 
entitiedd setpon om the Tf \ \ 1) » hp | 

i ; #14} i ’ ‘ at j ‘ s,? ; > . . : ~ Pee? . . 
Priil PETRET cadhet aeritilis siited ebey beac ™ j ~) | j , + ie Ae bee is rif 
“Up Pebise Court cr] tha Perritol jt] it | ap epee i iailits 


MOLINE PLOW COMPANY. “ 
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id 
will, among other things, ask to have reviewel by the supreme court 
the order of the district court made May 29th, 1882, overruling the 
motion for a new trial in said action. 
Yours, &c., \W INS mic SWEZL ? ¢ 
Att Us hoy’ a ae 

To M. Grigsby and Wi ‘kes & Wills, att®y- for plaintiff, and to Cyrus 
Watts, clerk of district court for Minne haha county, D. T. 

Due service of the foregoing notice wlmitted this 6th day of Sep- i 
tember, A. D. 1ss2. a 

*  W. A. WILKES, f 


Of PVii'’s Altorney-. 
- CYRUS WATTS, ' 
Clerk of District Court. 
: By HM. AVERY, Deputy. 


Ee ~~ 


53 & 54 Terrirory oF TYAKkKorTaA, 
. . . , . . ° ° — NS ma 
( ounliy of Minne haha, Fourth Judicial District. j ° | 


I Cyrus Watts. clerk of the distriet court within and of the said 
COUNLV Of Minnehaha, in the fourth juelicial district of the Territory 
oft [sy leoota a. deo baer Dy (*t ruify thiat the hove and fore vrolng Is al full, 
true, correct, and complete transcript & copy of the notice of appeal 
suid proof of service thereof, of thr tegen roll, aned of the certifi- . 
erg este ag VE; 
ion, Wherein the Moline 


~ Terman (rilbert. and ~<4 


same how retains of 


“ate of the pluck 1h) tha above-entithed: ; 
p low Company is plaintif and Wan. b Dick 
Jacob Sechartzel. Jr. are defendants, as the 


record 1?) thie “ill 
ln witness Whereof T have lhereunté set mv land and afttixed the 
) 


f said court this Zlst dav of S potetiity r, A. D. 1882. 
| | CYRUS WALTS, 
( }, ‘j é thy, [dist 77 f (wuyt. Vin i? lash ¢ isil yil ij -_ Ler. 


seul ‘ 
le +} ~~ a | .* & +e ee? 7 +} . nore * ° ) | , { ’ } . 
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HeeMan Ginrerr and Jacon Scuanrtzer Jr. linpleaded with Wa. 


And now come the apneilanuts, Hlerfinan Culbert and Jacob Sehart- ‘ 
7ze1, Jr. above nated \\ r & & their attv s. and allece 
that on the face of the record atoresaiad ere is tihanhitest error mn 
this, to 1 

Hee veer t ' lie letter-press 
Copy ofp - | \ boISTS. to Peter Galnias 

L | ti ‘ ~ : Latha vit cy vy 

1] lie lim \ - { i \\ | Lede Le 
be Introduced er 

. 


e 


HERMAN GILBERT ET AL. Vs. THE MOLINE PLOW COMPANY. 25 

Il. The said court erred in refusing to submit to the jury the 
Specht Issues requested by the defeqedants and to allow ther to ther 
discretion to tind Upon sid Issues, 


IV. The court erred in giving the instruction (Noo 1, plaintil’s 
request) commencing we are to derive the mtent to tlre close of 
the instruction. 


| ) 


V. The court erred In giving thie pri untill Peeples No. 2 as mod- 
ified and given. 
th VI. The court erred in vivine the plaintilfis request Ne. 5 
VII. The court erred in overruling defendants motion for 
anew trial. 
\ 1 LI. The Ve relict Wiis 


entered thereon. 


~ 
- 
on 
- 
— 
~ 
— 
—_ 
= 


IX. The evidenee is insuftierent to sustain the verdiret in that ther 
: hdenin Chak tis Gebintans’s enavaninl 
Im hoevidence that the delelaahts tl brifeeud abv otter tertius of 


credit than equal paVirbents, chute Sele leotta. IS, 8. ane J. th \ Ist. 


Ise) and there is no evidence that they guaranteed any paviment 
Nov, 15, ISTS, as alleged in the complaint The evidenee is also in- 
sufficient in that the whol proof shows, without conte, thasat the 
termes of credit referred to in the letter of eiaurantvatd gered taped 
between the ‘plaintitl and Gilman | uv clined: bw the 
parties on July 28, STS, without the consent of the defendants 
WINSOR axp SWEZEY. 
Attu s for Appellant 
4 I tndorsed +] Supreme Court No. 128 Moline Plow Co.. 
; ; 
respondent, vs. William Po ‘foal. appellants.  Tecord 
tiled Sepote ber 2th. 1882. HE. SS. WV cler] 
74 1 ys) thie Dist f / f 
ij 
lernnirony or DAKOTA. 
| Supreni yr i) | \ 1) Iss 
Morning Prow Co. I rk 
\ -) 
\ he 
Herwas Giernerrand Jaco Sema Ir. Defen | 
and App biilit- 
Lived this T2th a ) . 2) Jee tle«l 
mee 4 ' ( ‘ ! ‘ P ~ ™~\ | 
| ’ ( " +} t ’ \] (. | i? 
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oy Appeal from the District Court of Minnehaha County. 
The Unirep Sratres oF AMERICA, | gs: 
lerritory of Dakota. j — 
In the Supreme Court. October Term, 1882. 


Morixe Prow Company, Plaintiff & Respondent, 


Us. 
Herman Ginpernr and Jacop Scuarrzer, Jr., Defendants & Appel- 
lants. 


This action coming on to be heard at the October, A. D. 1SS2, term 
of sid SUpPPreme court, at the supreme, Court POO, in the city of 
Yankton, D. T. 

Present: A.J. Edgerton, chief justice; and G.C. Moody, J. P. Kid- 
der and S. A. Tludson, associate Justices: j 

And the appeal herein having been argued by LS. Sweezey, Esq’r, 
for the appellant, and by Melvin Grisby, Exq’r, for the respondent, 
and the Court having advised tha reo), if I~ how here considered, or- 
dered, and adjudged that the judgmemt of the said district court 
Within and for said Minnehaha county, appealed from herein, be, 
and the same is hereby, in all things afljrmed. 

And it is further ordered that this catise be, and it is hereby, re- 
manded to the district court for further proceedings according to law 
and the judo nt of this court. 

And it is further considered and adjudged that the plaintiff and 
re spondent have ania recover of the it fencdants WV appellants lis costs 
and disbursements on this appeal expemded, taxed and allowed at 
twenty-one dollars and twenty-five cents. 

Dv the court: A. J. EDGERTON. 

Chis f Justis Neapre bite Cuurt, D). 7 

All the Justices concurring. 
tt) [ Mudorsed:] No. 128.) In supreme court, Territory of Da- 

kota, October term, 1Ts82. Moline Plow Company, plaintith& 
I spor nt. es. ELlerman Culbert & Jacols Schaetzel, Jr. defendants iV 
lile«d this Ddth dav of October, ISSZ. B.S. Williams, 


ppecilalts, 


? ; 
Crier aA. 
()] In the Supreme Court of the Territoav of Dakota. October 
berm. .\. 1). Ss". 
' 
Morning Prow Co... Respondent. 
i 
enna wf 
— é " nae } } 
Hriiwan Ginpert ef al, Appellants. 
It is hereby stipulated and agreed bv and between the above- 
’ . ’ , 
hated parties that the Costs to be taxed th favor of the rr spond lil 
. , , oe — 5 : . we , . 
mh The hbOVe-Cre] ME SLCTION Ta thie’ saled stulpre gue court oh the trial 
: 2. : ' ee a eee x cc 
Live iz hiskat 5 aneaata t) Perey imeil “ii«t il bee ble ~Lilil ‘yf [Iweive eis lars 
lor respotidents On 


WINSON & SWEZY, 

Aft ys fur App Hants. 
GRIGSBY axnp WILKES. 

Att ys for Respondent. 


A ag 


AEE ewe 


- 


Se Mee, Benet 


“4 
ef 
‘ 

w 
>%> 
‘ ; 

e 


*?°) 


HERMAN GILBERT ET AL. VS. THE MOLINE PLOW COMPANY, -' 


2 In the Supreme Court of the United States. 


Herman Ginpert and Jacon Scuarrzer, Jr. Plaintitts in Error, 


Mortixne Prow Company, Defendant in error. 


Know all men by these presents that we, Henry L. Iollister and 
Benjamin FF. Campbell, of Minnehaha county, Territory of Dakota, 
are held and tirmiv bound unto the Moline Plow Company in the 
sum of three thousand dollars, to be pout to the said) Moline Plow 
Company, its successors ane SSIES to Which parvrnent will and 


truly to be mide, we bind ourselves and each of us, jomntly and sev- 
erally, and our and each of our hy Irs, eXecutors, and administrators, 
firmly by these presents. 

Sealed with our seals and dated this Ist day of November, ISS2. 

Whereas Herman Gilbert and Jacob Schaetzel, Jr, have prose- 
cuted a writ of error in the Supr me Court of the United States to 
reverse the judge nt of the SUpremie Court of thre Territory of Da- 
kota rendered in the above-entitled action, in which the said Ller- 
man Gilbert and Jacob Schaetzel, Jr, were appellants and the sated 
Moline Plow Company was respondent : 

Now, therefore, the condition of this obligation is such that if the 
above-named Herman Gilbert and Jacob Schaetzel, Jr, shall prose- 
cule their sitlel \V rit of error to ctlect nied ihisWwer all cLaatanangee = anel 

costs if they shall fail to make good their plea, then this ob- 
te) ligation shall bye: void, else to rr TH in ful! foree and virtue. 
ll. L. HOLLISTER. 
Bb. F. CAMPBELL 


Sealed and delivered in presence 


GUY C. WEED. 


Terrirory or Dakota, | 


. * + > 
f aunty fal Minne Peet iaat. j 


, 


Cony this Istelav of November. 
Perr F Llollister and headend | Catrpebeedl 
the persons who are desertbed in and whe exe 
foregoiny lostrument. and severally acknowled 


‘ recut 7 thie “illic. 


HoL_nLIn Lek 
CAMPBELL 
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of) Appeal from thie District (nuyl of ‘Minnehaha County. 
The Unirep Srares or AMerica, |. 
lerritory ot Dakota. j wits 
In the Supreme Court. October Term, 1SS2. 


Mouixe Plow Company, Plaintiff & Respondent, 
is. 
Herman Giupertr and Jacop Scuarrzes, Jr. Defendants & Appel- 


hadits.: 


This action coming on to be heard at the October, A. 1). ISS2. term 


of said supreme court, at the supreme court room, in the city of 


Yankton, D. T. 
Present: A. J. Eads 


on 


rerton, chief justice, and G.C. Moody, J. P. Kid- 


der and S.A, Hludson, assoclate Justices : 

And the appeal heremn having been argued by L. 8S. Sweezev, Esq’r, 
for the appellant, and by Melvin Grisby, Esq'r, for the respondent, 
ana the COUT having advise d thy reonh, if Is how here considered, or- 
dered, and adjudwed that the judgment of the said district court 
Within and for said Minnehaha county,appealed from herein, be, 
anil thie “illic I~ lye It Dw ili “f] things atlirmed, 

And it is further ordered that this cause be, and it is hereby, re- 


manded to the district court tor further proceedings according to law 
aanuel thn juconne nt of this court. 

And it is further considered and adjudged that the plaintiff and 
I =pronnds nt have and recover of the cd tenants WX appellants his costs 


} 


ul eXperel d, taxce tibial allowed iil 


By the court: A. J. EDGERTON, 
Chief Justice Supreme Court, DT. 
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Att’ ys for Respondent. 
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2 In the Super me Court of the United States. 


’ HerMan GILpert and Jacorn Scuarrzec. Jr. Plaintitts in Error. 


i's 


, Monixne Prow Company, Detendant in error. 
+ 


Know all men by these presents that we, Tlenry L. Pellister and 
Benjamin Ie. Campbell, of Minnehaha county, ‘Tr rritors ol Dakota, 
| > are held and firmiv bound unto the Moline Plow Company on the 

| sum of three thousand dollars, to be paid to the said Moline Plow 
= ‘ ( ’ j ‘ } 


. Company, its successors and assigns: to Which payiment will and 
i truly to be made, we bind ourselves and cach of us, jomntly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
3! firmly by these per “C'hits, 
. Sealed with our seals and dated this Ist day of November, 1SS2. 
' Whereas Herman Gilbert and Jacob Schaetzel, Jr. have prose- 
y cuted a writ of crror in the Supreme Court of the United States to 
‘| reverse the Judgment of the supreme court of the Territory of Da- 
; kota re rede read in) the above-entithed reCLeena, In Which the sitted ar l- 
\ Prieili Ciilly ri “nie Jacob — bieae 1 Ze I. Jr.. Were ‘tpeype Hlarits ania thie intel 
Moline Plow Company was respondent : 
be Now, therefore, the condition of this obligation is such that if the 
pt above Dhiddaie 7 Lhe Privat Capit rh at Jncob Sct LZ I. Jr. shall PP Pruse- 
i) cule their sie Writ ol error. to fect and answe r all chatnpcere “ ane 
ty costs if tlie shall fail to makes ron them pleat, then this ob- 
- 6.5 ligation shall be void, else to remain im full foree and virtue. 


+ 2 HL. HOLLISTER, 


Bb bk. CAMPBELL 


<<. ] ? ? ? hh ’ : j 
‘ ‘ > } , ’ 
6 ‘ ied aria ‘it ive real ae bere 7 ‘Fs ais 


i GUY C. WEED. 


Ternrirory or DAKOTA, | 
County of Minnchaha, \ 


Bate. 


HOLLIS LER 
CAMPBELL. 
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Subseribed and “Worn to before hie this Ist day of November, A. 


D. 1582. : ot oy 
GUY C. WEED, 
Notary Public in and for D. T. 


64 [ hereby approve the foregoing:bond and the sufficiency of 


the sureties. and the writ of error issued in the above-entitled 
Cause Is made il -upersedeas. : 
Dated Nov. Ist, 15582. . 
A. J. EDGERTON, 
Chi f Justice ; 


GO f Endorsed:] U.S. Supreme Court. . Herman Gilbert & Jacob 
Haetz lor. rol ti . 11) error, US, Moline Plow ('o : di tt in error. 
Bond. Filed HY) my oftice this 20th day of November, 1SS2. 1}. ‘ 
Williams, clerk. 


6 UNITED STATES OF AMERICA, | 


eee , . ; oe “ 
lerritory iT Dakota. } 


To the honorable justices of the Supreme Court of the United 
states : 

And how Coli lLierman (rill rt and® Jacob Schactzel, JP. ot the 
Territory of Dakota, by Winsor and Swezy, their attorneys, and 
complain that in the records and proceedings and also in the rendi- 
tion of final Judgment by the supreme gourt of the Territory of Da- 
kota ina suit between the Moline Plgw Co., respondent, and said 
Herman Gilbert and Jacob Schaetz 2 cup) vellants, affirming il 
judgment of the district court of the fourth judicial district of said 

rv, in and for Minnehaha county, rendered against them at 
reof, A.D. 1SS2,0n the 1%th dav of April, A. D. 
ISSZ. for the sum of twelve hundred dnd [IWentv-tWo dollars and 
Clint thir —, Wii! bb pudonn hit Upon appeal Was at the October 
term, A.D. ISS2, of satd supreme court of the Territerv of Dakota 


‘ 4) ‘ . } . ’ { .) ’ . . P : -— 
On the lath dav or § ber, A. D. ISS2. bv fina raceme nt of sid 
’ . ° 
. * o ; ° a i ] 
court anirn lo Dh] lft rror ath tntervened, to the great damayve 


chactzel, Jr. 
**y 4] : P ’ 5 ,” si - ’ 
W heretore nev | orlhie aiowahee of a writ of error and such 


+) . ° ' ¢ ) : ; P *%. .* . . . 
Olle Process as Le ist Lhe sillhlie too tM corrected by this St preive 
‘ ° . 


WINSOR & SWEZY, 
ivi : At? ik : f 4 [I petri Cradli rf and Jacob ~“ hactzel, Jr. 


The foregoing petition is approved, dna the writ of error praved 
for therein is allowed this Ist dav of November, A. D. 15s2. 
A. J. EDGERTON, 


Chict Justice Supreme Court, Dakota 


HS | Endorsed :| Hterman Gilber€ ef a7. vs. Moline Plew Co. 
“Bee *»* . . sad 4 '*% . : } i . . 
Petition tor writ of error. Filed November Ist, 1882. B. 


S. Williams, clerk 


— — ee 
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Oo ['xirep Srates or AWeEnica. | 


Ti rritory of Dakota. j o 

The President of the United States to th ] dees of tl —tlperenne 

court of the Territory oft Dakota. (ire tine 
Because in the record and proceedings as ilso in the rendition of 
a judgment in a plea which is before you in said supreme court, be- 
between Herman Gilbert and Jacob Schaetzel, Jr. pelamititis in 
, , ‘ sy ‘ 
heditl rrot Hinting 


error, and the Moline Plow Company, defendant in error, 
a pucorne nt rendered agiliist theta in the district co | 
judicial district of the Territory of Dakota fon Innelabia cou 


‘ : ' 
Herman Gilbert and Jacob Sehactzel, = bv ther co it stp 
} ’ ' ] 
peut, and it being fit that the erron anv there fas n, shouted 
be dulv corrected and full and speedy pustiee done to 1 puirtics 
«3? ’ ’ } 1 t] } } ‘ ' »* | ; syril ' } lev practal 
shit i= si | iils Mm *riciil Vert] ij ii it ’ ‘ ' Prat aiata i O° Gq ii hi 
’ +! ' ' ‘| + +] - | ' | I fay x : ry! 1 
me’ erp Vel) Cierelhh, Libat thict LrkeaieeP Veotl =e'il fils . a b tb, reer 
’ ’ ’ ' } } 
Votl reed The’ Pecore allel Proceediliv: roresiaiad. W I Hers Coll 
" . , , 
Cernig thie same, | »the Supreme ¢ It ob til Con bo states, to 
, . , ‘ ’ 
recipe dr with this writ. so that vou lia Piae* Scat it \W pitigrtotk on 
, 
thre “econ NIonelay cif C deetentvey \ |) PSSS). ’ ar ~ LT? ? jt q eptirt ta) 
be then and there held, that, the record and proceedings aforesaid 
. , 
bee inspected, the said Supreme Court 1 Ti TiS we Co 
’ ’ P ] ‘ 
done therein to correct that error whiat t and ming te 
} ] ' ’ } ’ 
the law and eustom of the Loraibemd Steal Sibotbied aa 
Witness the Ton. Morrson RR. Watte, | f Just ft Su- 
. ] : . , , 
Prerilve ( «gtr (iT Tyie | a ri. Pst Ties ? j Tl \ iii ; - ii ‘ 
. , . , ’ 
venr of our Lord one thousand ety | vo, cane 
} ' ' : ‘ —_ 
of the Independenee of the United st 7 
~ - e ¢ t \) 


- f . ’ ‘ 
,t) } Picyesp sea] | = | | reThi 
i 
'% ’ 
nian Galbert ef a/s. os. Moline Plow Co. Wi rr. biled 
‘ ‘ ~) , , ’ 
No til le i- ‘>> 1} e. \\ ; qt te I . 


i] [UNITED STATES OF AWERICA 


- ’ ‘ , Y | ‘ | ; 
Yon hereby etted and admeo L ter bee canned capepoens 7 
‘ , \ 
= j } ? ‘ { r'] | cif Tiieé | j f | on) A - j } ; i \ bri iil 
‘ j ] ‘ ‘ ‘ ; 
jf . | Via pedsn' } (}, sty ’ . ' ’ | 
= 
| Tite Cie'Th e oti (** aif Taye si] te] ’ ; ¥ ' 7 1) ‘ i 
, , 
\ ell I] roian Geilbert and J ‘ 
' " " 
ere raed ‘ ty gre ‘jt levdye ir? ii er] | , = . j I 
Wii l ;¢ reredeortypenat 1] thy. sii] | \/ t «) | | rit | i i li i 
, " ; 
Mm reatToua fitied speerereny rast dare it Le j | | = jt? ‘ | » Tie : | TT i7 
: i 
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Subseribed and sworn to before me this Ist day of November, A. 


D. 1582. : 
; GUY C. WEED, 
Notary Public mn and fur D. 7 


64 ' T hereby approve the foregoing bond and the sufficiency of 
the sure ties, and the writ of error issued in the above-entitled 
cause is made a supersedeas. 
Dated Novy. Ist, 1552. 
A. J. EDGERTON, 
Chief Justice. 


* 


65 [Endorsed :] U.S. SupremeCourt.. Herman Gilbert & Jacob 
Schaetzel, Jr., pth ’s in error, evs. Moline Plow Co., det't in error. 
Bond. Filed iN) miy office this ith day ot November. LSS. 1}. _ 


Williams, clerk. 


OU UNITED STATES OF AMERICA, | |. 
Lervitory of Dakota, 2 


To the honorable justices of the Supreme Court of the United 
States : ; 
And now come Herman Gilbert and Jacob Schaetzel, Jr, of the 

Territory of Dakota, by Winsor and Swezy, their attorneys, and 

complain that in the records and proceedings and also in the rendi- 

tion of final Judgment by the supreme court of the Territory of Da- 
kota ina suit between the Moline Plow Co., respondent, and said 

Herman Calbert and Jacob Schaetzel, Jr, appellants, affirming a 

judgment of the distriet court of the fourth judicial district of said 

Territory, in and tor Minnehaha county? rendered against them at 

the April term thereof, A.D. 1SS2,0n the 1th day of April, A. D. 

ISsS2, for the sum of twelve hundred and twenty-two dollars and 


thirty-three —, which judgment upon pppeal was at the October 
term, A.D. ISS2, of said supreme court-of the Territerv of Dakota 
on the lith day of Oetober, A. DL TSs2.‘bv final judgement of said 
court aflirmed—tianitest crror hath intervened, to the great damage 
of mec un Ge lncob Sehaetzel, dh 

Wheretore they pray tor the allowance of a writ of error and such 
other process as maay cause the same to be corrected by the Supreme 


WINSOR & SW Eels , 
— . og , 
iy Attorneys for [lerinan Gilhert and Jacoh Schaetzl, Tr. 


ry? - + . . , . 
Phe foregoing petition is approved, ana ety Ol error praved 
for therein is allowed this Ist dav of Novenibe r, A. D. ISS2. 


A. 4d. = sk wai gn 
Cy, $ ae hes Nupre) — Dakota 


" eB b,. , . ‘ 1] — ; — : . 
at ‘ Yes iy ,*? ,? Be sf ‘ 1 ls - . 
' 1 PLT] bbaddi Ge t* : vs. Moline Plow Co. 
> * > " en ] e*» a ' ’ 


¢*T ] tere ; 
S. Williams. clerk. 
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Go Unirep SrTates or AMERICA, | 
Ti rritory of Dakota, } ~ 


The President of the United Stites to thi judy s of thie “Upreme 


court of the Territory of Dakota, (greeting: 


Because In the record and proceedings as also in the rendition of 
a judgment ina plea whieh is before vou in said stypreme court, be- 


between llerman Cuilbert ane Jacob Selaetzel, rg pelatititis in 
error, and the Moline Plow Company, defendant in error, atlirming 
it judgment rendered agvilnst then: in the distriet court of the fourth 
judicial district of the Territory of Dakota for Minnehaha county, 
a manifest error hath happened, to the great damage of the sar 
llerman Ciilbert ane Jacob Solin fi |. dy i- LN thi ) ge = trbporsuine cL} h- 
peurs, and it being fit that the err mm, TE abn there lias been, shou 7 
be duly corrected and full and speedy justice done to the parties 
aforesaid im this behalf, You are Pheer Pe COOTER DDD cracls L, if yurelornne hil 


' . ’ } } 
be giyen therein, that then, under vour seal, distinetly and openly, 
' 


you send the record and pPPeverce lings aforesaid, with all things con- 
(*t rine thie saitne, to thie Sthperenny Court of the United States, to- 
eether with this writ, so that vou lave the same at Washington on 
the second Mondav of Oetober, A. DL ISS5. in the Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 


° , 
bene Inspected, the sid Supreme Court may cause f irther to be 
, vr to 


’ bd ‘ " 
done therein to correct that error what of rieht and acecordin 
} 


] ’ 71 ’ ' } ! 
niw anid Custos of the | Ppp heed Stites slpolll bert 


Witness the Tfon. Morrison RR. Waite. Chief Justice of the Su- 


’ 


’ 


} ; 


preme Court of the United States, this first 4 if N thor. im the 
vear of our Lord one thousand etevlit lamdred= and bit vo. and 
i] ‘ ly prenicde nes co] tlie teed Sf ‘ Liby th | 

: ~ ( 1) 


Bb S. WIELELDASIS. 


’ , . ¥ . 
f ley] Nap é hd f purl sal Lhe plat lerritory 
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’ ’ ’ ' ' ’ ’ 
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~ { ’ 7 | ] " 
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ber, in the year of our Lord one thousand eight hundred and eighty- 

two. 
A: J. EDGERTON, 

Chief Justice Supreme Court, Dakota. 


Due service of the above citation is here by admitted this 17th day 
of November, A. D. 1882. 
GRIGSBY axp WILKES, 
Attys-for Defendants in Lrror. 


~J 


2 Terrirory or Dakora, |. 
County of Minnehaha, | 
LL. S. Swezey, being first duly sworn, deposes and says that he is 
one of the attorneys for the plainiiffs in error named in the forego- 
ing citation, and that he served said citation upon the defendant in 


error on Noy. 17th, 1882, by delivering to M. Grigsby, Exq., one of 


the firm of Grigsby & Wilkes, attorneys for defendant in error, a 
copy thereof, and taking his admission of service written hereon by 
his own hand, in Sioux Falls, D. T. 


; L. S. SWEZEY. 


Subseribed and sworn to before me this ISth day of Noy., LSS. 
[Seal : B. MeMartin. Notary Public. Dak Lik. } 
T. B. MeMARTIN, 
Notary Public. Minnehaha Co.. LD. T’ 


[Endorsed:] U.S. Supreme Court. Terman Gilbert & Jacob 
Schaetzel, Jr, pliP's in error, vs. Moline Plow Co., def’t In- error. 
Citation. Filed in my office this 20th dav of November, ISS2.— B. 
S. Williams, clerk. 

To ©—D Ss Ferritrory or Daxora, ! 
County of Minnehaha. | 


he 


Lester S. Swezy, being first duly SWOrtt, le poses ana says that he 
Is a resident of said esepira: and is one of the attorne Vs for Ile Than 
Gilbert and Jacob Schetzel, Jr, appellants named in ace wt: lin action 
lately pending in the sutpreme court of the Territory of Dakota, in 
Which the Moline P ng ( tt Wits }) Naintiff and responds nt and 
said Herman Gilbert and Jacob Schaetzel, Jr, were defendants and 
clypoy Hants, whe ‘rein at te Quicker term of said court, A. D. TSs2, 
the judgement of the district court was affirmed : that said judgme nt 
so affirmed was recovered by said Moline Plow Company against 
said Herman Gilbert and Jacob Schaetzel, Jr, in the district court 
for Minnehaha county, Dakota, on the 19th day of April, A. D. 1882, 
for the sum of S1222.53, and the same is now in full force and 
wholly unsatistied, and that the value and amount of the matter in 
dispute in satd aetion, exclusive of costs at the time of the rendition 
of said Judgment tn said supreme courtcexceeds one thousand dol- 
lars and is the full sum of said judement so affirmed as aforesaid. 


LESTER Ss. SWEZY. 


. 


> 


OT TTT”COC 
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Subscribed and sworn to before me this Ist day of November, 
A. D. 1882. | 
[SEAL. | GEN. C. WEEL, 
Notary Publie. AC., for D). . 
v4 [Endorsed:] Herman Gilbert ef al. es. Moline Plow Co. 
Aflidavit. Filed November Ist. ISS2. B.S. Williams. 


ri Appeal from thie District Court of the (County of Minnehaha. 
Supreme Court. ¢ vctober Term, ISS. 
Mouixne Plow Company, Respondent, 
, is, 
HerMAN Ginnent ef a/., Appellants. 
Winsor & Swezey, fonappellants > Girsby & Wilkes, for respondent. 
Kipper, J. 
This action was brought upon a letter of guarantee, which was as 
follows: 
‘Sioux Fauus, D. 'T.. March oth, US7S. 
“Moline Plow Company, Moline. Tlinots: 
‘SIRS: We, thie undersign doare eect nate do with Peter Criltian, 
of this place (formerly of kon du Lac. Wis.) and lave no hesitation 


1h) endorsing biden) cts can byconne st oxyupralyle btisitess tna abd desery bracy 
of confidence and credit 


“We think votrr Informant in regard te Mir. Gatloian’- bustiess 
ability ane CApRUCTEY Was booerror. i mot selfish and mralrerous Wi 
will satisfv all orders Mr. Gilman gives this spring, such as plow 


and cultivators. 
“We. & DICK. 
‘H. GILBERT. 
“JACOB SCHAETZEL, Jr.” 


ah \lr. Diek. having a mised. Was pet an rile it prearty 1’ tel 
Ciilman took this guarantee and enclosed it to the plarmtil on 
his letter, which reads: 


* Moline Plow Co., Moline, [ln 
“Will vou accept my order under the 1 T | ) ) 
ship me the breakers as ordered: also the cultivators, and abou 
Vibrating barrows. lo arm sorry about sueh a report 
stated to vou, but stil Powill try gud satisfy vou | 
will think so much the more of ta 
“] remain vours 


‘PETER GILMAN 


3 lt Vou deco pl iV order please stitpe the Good= ata e* Ghtbed Gorrie, 


. 
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ber, in the year of our Lord one thousand eight hundred and eighty- 
two. 
A. J. EDGERTON, 
Chief Justice Supreme Court, Dakota. 


Due service of the above citation is hereby admitted this 17th day 
of November, A. D. 1882. 
GRIGSBY ‘awp WILKES, 
Att’'ys:for Defendants in Error. 


~] 
ty 


Terrirory or Dakota, ) a 
County of Minnehaha, | 


LL. S. Swezey, being first duly sworn, deposes and says that he is 
one of the attorneys for the plaintiffs in error named in the forego- 
ing citation, and that he served said citation upon the defendant in 
error on Noy. 17th, 1882, by delivering te M. Grigsby, Exsq., one of 
the firm of Grigsby & Wilkes, attorneys for defendant in error, a 
copy thereof, and taking his admission of service written hereon by 
his own hand, in Sioux Falls, D. T. 

L. S. SWEZEY. 


Subseribed and sworn to before me this 18th day of Novy., 1882. 
[Ser] T. B. McMartin, Notary Public, Dakota. ]. 
T. B. McMARTIN, 
Notary Public, Minnehaha Co., D. T. 


[Endorsed:] U.S. Supreme Court. Herman Gilbert & Jacob 
Schaetzel, ar... pl it’s in CTrorPr, ts, Moline Plow ('o., deft in error, 
Citation. Filed in mV office this 2Oth day of November, ISS2. B. 
S. Williams, clerk. 
73> ~©3>) Territory or Dakota, } 

County of Minnehaha, | 


Lester S. Swezy, being first duly sworn, deposes and says that he 
isa resident of said county and is one of the attorneys for Herman 
Gilbert and Jacob Schetzel. Jr. appellants named in acertain action 
lately pending in the supreme court of the Territory of Dakota, In 
whieh the Moline Plow C ompany Was plaintiff and responde nt and 
sald Herman Gilbert and Jacob Schaetze ‘l, Jr., were dete = ants and 
clpey llants, wherein at the Octobe r te ri of said eourt. 1). ISS2, 
the judgment of the district court was affirmed : that sai ¥ judyme nt 
so atlirmed was recovered by said Motine Plow Company against 
said Elerman Galbert and Jacob Schine tzel. Jr. in the district eourt 
for Minnehaha county, Dakota, on the 19th dav of April, A. D.1SS2, 
for the sum of S1222.33, and the sam? is now in full foree and 
Wholly unsatisfied, and that the value and amount of the matter in 
dispute In satd action, exclusive of costs at the time of the rendition 
ot said judgment in saad “Up erernye courtccexceeds Olle thousane dol. 
lars and is the full sum of said judement so attirmed as aforesaid. 


LESTER Ss. SWEZY. 


> 
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Subseribed and sworn to before me this Ist day of November, 
A. D. 1582. 
[SEAL. | GEN. C. WEEL, 
Notary Public. Ae., for 1). 7 


v4 (Endorsed:] Terman Gilbert ef af. vs. Moline Plow Co. 
Athidavit. Filed November Ist, 1IS82.) B.S. Williams. 


ren Appeal from the District Court of the County of Minnehaha. 
Supreme Court. October Term, ISS2. 
Mouixe Plow Company, Respondent, 
a. 
HikMan Ginnert ef a/., Appellants. 
Winsor & Swezey, for appellants: Girsby & Wilkes, for respondent. 
Kipper, J.: 


This action was brought upon a letter of guarantee, which was as 
follows: 


‘Sroux Fauss, D. T., Marek oth, US7S. 
“ Moline Plow Company, Moline, [linois: 

“SIRS: We, the undersigned, ure equated with Peter Crilmian, 
of this place (formerly of bon du Lac, \\ Ix), siniel have ne hesitation 
nn endorsing biden) cts can honest capable business man and deserving 
of confidence ane credit. 

™ We think Vour Informant 1) revard to \lr Crilmian- Lustness 
ability and capacity Was ia error, if not selfish and malicious. We 
will satisfv all orders Mr. Gilman gives this spring, such as plows 
and cultivators. 

“Whe. & DOK. 
“HH. GILBERT. 
“JACOB SCHAERTZ&EL, oR. 


af \r. Dick, having decent lL Was net rade i pearty, ’ ter 
Gilman took this guarantee and enclosed it to the platntith in 
his letter, which reads: 


* Moline Plow Co... Moline, [liner 
“Will vou accept my ofder under the recomend. enclosed? TE se, 
shipome the breakers as order calmer thy cultivators, mated about six 
Vibrating barrows. * I am sorry about such a report 
stated to vou, but still Twill try and satisfy vou, and TP know ‘you 
will think so much the more of 
‘T remain vours 


—~ 
— 


‘PETER GILMAN 


' } } } : } } 
lt Vou accept meV Order puleuse stilp tite cewed= atotee ald olive, 
‘ : ; ‘ 


. & 


‘ 
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Thereafter, during the spring of 1878, Gilman gave to the plain- 
tiff four other orders for plows and cultivators, which the plaintiff 
filled by selling and delivering the same to him at Moline, IIL, to 
the amount of SI1QO1.06, por Which there was paid SoU.05. The 
balance is What was sought if — Frecoverse. . 

Previous to all of which Gilman seat dn order to the plaintiff, 
Which is as follows: ; 


“Sioux FaristD. T., Jan’y 21st, 1878. 


“Moline Plow Co., Moline, []inois : 
“Thereby order of vou the plows and ofher goods in vour price- 
} ’ ’ ’ 


Preto sie xned. Lor by miiver fon board cars iit Moline. Illinois, 
marked Peter Calman, at prices and termsef warranty annexed, for 


‘ 


\\ hie mree To pave Vou oll -half September both. IS7S. AY 
70) Janv 1, 7), with mterest at ten per cent. from maturity, 

pavable at Sioux Falls Bank, Sioux’ Falls, D. T., exchange or 
express charges prepaid, account to be settled monthly by note 
pavable as above, All other g@bods ordered during the 
scason Will be on the same termes, and are to bi paid for inthe same 
manner,” Discount from this list 50 percent. : ship on or 


sitpourt March g Isa. Vig Clieapest Pouce, 
, “PRICG Gian. 
Se Foe 
“Per P. C. FOW LEA. 


i »? VOTES? Chae Os ban Pe) Oe) hee | “Littl ling of \Ir. (i) ]- 
Pbetdi. thie op yadda et Lit Cy elrypenti vould furnish rood 
curitv. aud this was moimunicated to Mir. ¢alman before Mareh 
(ned) And there was testimony introduced on the trial below. as the 
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“ Bills ree.; date, July 2S. ‘75. 


- Due Sept. l.>. 7—S Sr ee 


Se ee ee iti en 
“Cash to balance ile 


* Retairmed., SoOlo. 


Thi re seems to have been no obreetio 


counted on the letter of 
woods to Calman. 

The cle fondsants, in ait ir adhiswer, a thal 
Ing of the Jetter, and deny each ane 
complaint, The answer also sets Lbp> thi 
Which the goods were purchased cert 
ment Were apres 7 LEprodd, ane that subs 
cdge, these terms were by the princip 
Whereby they were exonerated. 


The first assignment. of error 
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Oe HERMAN GILBERT ET AL. VS. THE MOLINE PLOW COMPANY. 
entitled to a new trial. This is hardly the rule now in a court of 
law, for latterly even these courts undertake to Judge for themselves 
of the materiality of the evidence found to have been Improperly 
admitted or rejected, and when satisfied that no injustice has been 
done, and that the verdict would have been the same with or with- 
out such evidence, they have refused anew trial.” He cited Doe vs. 
Tyler, 6 Bing., 561, and other cases, and went on to say: “ Courts of 
equity have, however, been governed by. very different principles 
from those of a court of law in granting or refusing new trials of 
issues of fact. Though evidence has been improperly admitted or 
rejected, if a court of equity was satistied that the verdict ought not 
to have been different it would not grant a new trial merely on such 
ground,” [le cited Barker es. Dav, 2 uss. 63,—other Cuses, 

A-rule is laid down in the 3 Wait’s Practice 420, sustained by 
numerous authorities, which we consider as settled, viz: “ That 

whether the error complained of was the admission of im- 
SO proper testimony, or the rejection of that which was proper, 

another trial will not be ordered, itnless the court, taking the 
Whole of the evidence together and coniyecting it with the judge's 
charge, thinks that injustice has been dowe by the error committed.” 
This is extending the rule further than we are asked to do in the 
case at bar. , 

2. Was there error in the ruling out of a portion of the deposi- 
tion of Chas. W. Lobdell ? 

Phe deposition was taken by the plaintiff! to be and was used by 
him ona former trial of this case, and Lobdell was in) court, and 
Wis a Witness, and had testified on the pear of the plamititl In the 
trial of the ease. , 

The detendants offered Interrogatory 1 of said deposition, and 
the wWithess answer thereto, which were'as follows: “ Int. 11. Was 
there any agreement between the plaintiff and Gilman, or between 
the platitill canned cde lendants, that the tine mentioned for pavinent 
In the order of Jan. 21, IS7S, should govern for any and all sales 
mace during the spring of IS7S, under the defendants’ letter of 
Waranty 4 [i Se. State re varding it. ; 

* Ans. As Dunderstood it the terms forthe season were stated in the 
original-order “sexlabit AZ and the guaranty was for the same time. 

A yj eted to because the answer was not re sponsive to the (plles- 
Clon. ) 

If this question had been put to a witness upon the stand, and he 
had answered it in the same manner, it would have at once been 
stricken out by the court on motion. It is a well-settled doetrine 
thisat a Withies: Ciilitiot te stify iis to hits utderstana- ofa risatter, 
and it is clear that the answer is not responsive to the ques- 
tion, although under this objection the court ruled correctly, 
vet the proper objection would have been that the witness is here in 
court, and; therefore, the ck position Is not admissible : then it could 
not have been used only Lo lmipench the Witness after the proper 
foundation as been laid. ! 

The deposition of any witness may be used only in the following 
Cases: ! 
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1 When the witness does not reside in the county where the 
action or proceeding is pending * or Is absent therefrom, 
“Code of Civil Proe., see. 469, 4790" 

[2.] When a deposition is offered to be read in evidence it must 
appear to the satisfaction of the court: that for some cause specified 
in section ho) of this code the attendance of the Witness ealihet be 
procured, See. 4S2. 

o>, Refusing to submit to the jury special Issues ats requested Is 
alleged as error. 

At the Proper time the defendants presented therr special Issues 
In writing as follows: 

“1. Did the defendants, at the time of eviving the letter of cuarantee, 
understand that the orders of Gilman, therein referred to, were to be 
given and filled on credit; and, if so, upon what terms of eredit ? 

“2. Were the woods ordered Ly Ceilrcn cued sent by the polartitl 
Upon the terhiis of credit specified In the order or contract of Jan’y 
2Ist, 1678S? 

“>. Were the terms of eredit agreed Upon between the plarmtitt 

and Gilman (if anv) change 7 Upon the settlement of July 25, 
S52 ISTS, without the consent of the defendant-? 7 
And the che fendants asked thie eourt to submit said Issues 
to the Jury and instruct them that in their discretion they might 
render il special verdict Upon sitll Issues, or either of them, Which 
the court refused to do. 

We could properly avold deciljneg thas question that is here sub- 
mitted Oli the ground ot irr eularities in) the presenting th ques- 
tions to the court below. The question, as shown by the abstract 
brought up, it is true, were in writing, but there was no Instrue- 
Lio “reduced to Writing ( od , sec. ZS) asking the Court to so 
sub[ mit] the issues as required by the code that the judge “ might” 
Write on the margin thereof the word “ refused” or “given” to indi- 


Cute whi thi r he approved thie “iLdaie ae nee, We taiglit Suv. the ISStle s 
are hot before us. Again, there docs not seem to have been a sei. 


tills of evidence submitted to th Jury Upon the first issue, and it ds 


evident, on examining the pleadings, that the second. not the third. 


covered all the issues invelved. But as this court has never passed 
Upon the (ylie stile sought too be Strlorrnatte d.we will waive all teelinieal- 
7 


Ithes and meet the pomntsquare AY PheCode see, 26], 1s as follows: “In 
an action for the recovery of tioney only on <pecitical property, the 
jury, in their discretion, may render a general or special verdict. 
In all other cases the court may direct the jury to tind a special 
verdict in writing upon all or any of the issues, and tnall cases may 
Instruct them, if thev render a general verdiet, to find Upon pear 
ticular questions of fact. to be stated in Writing. and mav direct a 
Written finding thereon.” 
We have reviewed all the author < thrat the learne beret] ise] heal 
the defendant- relied upon at the bar, and, after careful eon 
5 srderation. We find tliat Porat o«qophes co] Tlie Cases Cudhy Tee Cen 
side read iis authority Lhprons this fillers pon) Litaedet (hisetission. 


and that sustains the prositlon Chiattined rey Ula pelsatnatatl 
Jones vs. The Insurance Co, N.Y. 79, was an action brought upon 
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a policy of life insurance issued by the defendant to the plaintiff 
upon the life of one Nenning. 

When the testimony was closed the court submitted three ques- 
tions to the jury, stating it would determine the case, except upon 
those issues. To this submission, in this form, the defendant ex- 
cepted. There were also other questions not material here. Judg- 
ment was for the plaintill. 

The defendant claimed that there was a mistrial or such an irregu- 
larity that the judgment should be reversed. , 

The court, in delivering the opinion, says: “The irregularity com- 
plained of consists in the fact that the judge submitted three ques- 
tions to the jury without their going through the form of finding a 
verdict, either general or special, and on receiving aflirmative 
answers to two of these questions, Which made any finding of the 
third Ulnecessary, proceeded to order the entry of judgment. The 
proceeding was plainly informal, andeit is insisted that the irregu- 
larity was of such a kind as to amount toa mistrial.” The objeec- 
tion Was as to the form of the verdict), and the court cited the 176 
sec. of the N. Y. Code, the same substantially as ours: “ That tlie 
court shall, in every stage of an action, disregard any error or detect 
in the pleadings which shall not affect the substantial rights of the 
adverse party, and no Judgment shall be reversed or affected by 

reason of any such error or defect.” 
S4 The lowa case, Schultz vs. Cremer, No. 2.13 N. W. Rep., yo, 
Was an action for damages fot the alleged wrongful conver- 
sion of property. The defendant epee the general denial. A 
trial by jurv anda special, but not’a general, verdict. The court 
rendered Judgment for the plaintiff. . The defendant appeals. 

The court sav: We infer from the’ ‘record “ that the court directed 
the jury, against the objection of the defendant, to return only a 
special verdict. \ jary nay, in) thetr diseretion, render a eonera| qr 
Sp clal verdict. Code, sec, ZSOS, The AY Tih iV also, when the A | re nie ‘Ty 
a general verdict, be required to render a special verdict in addition. 
See see. above elted. The language is: In any ease in whieh they 
(the jury) render a general verdict they may be required by the 
—-. * to tind speci: ily pom any particular question ot 
fact to ty stated tt them 1) writing, The statute does het authorize 
the Court to re ure a speck a] verdict, exces in cucle lition ton rene ral 
verdict. The rendition ofa Sprect al ve rele rn without a cvenery a] Ve roiet 
is lett solely to the diseretion of the jury. ae * But it ppears 
to us that every party has a right toa rene ral verdict 1f he demands 
it and the jurv sees fit to render it ' 4 

“We think the court erred in difectine the jury, against the cde- 
fendants oly etiens, to reniede ra I chal Ve relict only.” The judgement 
Was reversed 

The only pont In this Case was that the court directed the yur, 

against defendants objections, to find a special verdiet only. 
~) Peck’ ms, Srived Ta 1°} Mich. es. Wits ni action brouelt to 

recover damaves lor not building a house and barn according 
to the contract, and was tried by a jury, 

The court, in delivering the opinion, says: “I can see but one 
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exception taken below to which our attention ean be directed, nied 
that is fo the refusal of the judge to direct the jury to tind specially 
Upon eertain questions in) Cisse they found il voneral Vt reliet. This 
is a novel request. A jury may find a general or special verdict, 
necording to the exigencles of the Cis, bount it judge Ciililiol dire ctor 
compel them lo do either, und, hore particularly, not lo vive reusols 
for a general finding.” 

This, seemingly, is the authority in point 

The jury Cubhhot bye required oO v1VeE & spectral Ve relict, although 
they may give one. 1 Burril’s Practice, 242; Tidd’s Practice, 887. 

lt ix conseded by the counsel that “on all other cases thi eourt 
may direct the jury.” “ This, he SaVs, — undoubtedly makes it dis- 
eretionary with the court in) all such ‘other (iis 3. bout ( cclude - the 
idea of any discretion on the part of the court for the recovery of 
bioney only, or =pecific real Property, In these two classes of Cases 
the diseretion is solely with the jury. And we submit that the court 
erred in denying or interfering with the jury.” The speeitic objee- 
tion to the ruling of the court Is that he did not interfere with their 

discretion. Ile was asked to submit the issues to the jury 
St and instruct them that in their discretion they might render 
a special verdict, Which was denied. This was not interfer- 


ng with their discretion. Thev were lett with the law as uv Is, withi- 
out any suggestion or intimation from the court to render, in’ their 
discretion, “a ceneral or special verdict. 


“And in all eases (the court) may instruct them, if they render a 


Creede ral verdict, to tind Upon pourtiteuliay cyte stions of fact, to be stated 
In writing, and mav direct a written finding thereon” This clause 


at this Se, (POL) cove I's the first claus por’ thie recovery Ob ~ money 
oniv, Xe” The court, then, in’ all cases, may instruct them, if they 
relt l¢ ra gem ral Vi rdict, tw finial spree Lod we ierrec W th the 
defendant's counsel that it is ° diseretion ry Witt the court im all 


— 


<uch other cases.” “This bemge so, itis plan to us that the words 
* anil In all cases ” inelude call thie Ciuscs rile tioned im sated “ction, 
ane therefore the discretion is in the court whether he will so charge 
or not. It should be so. Tle sees the points in a case as a trial pro- 
Cresscs, sini Is expect : to exereise a rensomable ruedrenal reds trpeent 
as to how he will present the law.to the jurv in endeavoring to aid 
thi aa 1 the applieation io] the facts t reeled, Wii Mm the testimony 
Is closed) he is expected to commprelend the case, amd, from lis dis 
iiferested standpotnt, tor aedtuaitnister tli yan such a manner as 
Will tend to meet out suel substantia Istice to the par {| 
shall respectively seem) to nierit from the facts therem and 
e | leer . 
4 tlies Law chprpri beaters Lhieretes, lt is | Sautyv to charge the jury, 
Whether requested Cor Poeot. UPMOT) e'VerV Preoltilt trpaterin ton Toye 
decision of the cause, Upon Which there is evidence, and to charge 


correctly and tully. 
Li revara tee Written requests, thir court is not bound to mr i! 


Thieetad On) his charg libiess thi \ i © j i i = [eo 
ln sou to the full extent Phe fact that some se 
bye eXtracted theretrotu is tot Chbertdere eV dbtist ot) Wore pidie 
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may not be entitled to the particular charge to the jury which he 
requests, yet it is the duty of the court to charge as the facts in the 
ease require. The court is not required, in a charge to the jury, to 
answer every request of the parties in the words made use of in the 
requests; he must instruct the jury correctly as to the law, but may 
adopt his own language. And when in the charge, op his own mo- 
tion, he covers the charge requested, he is at liberty to refuse the 
charge. A substantive proposition of law may be refused unless 
connected with the case. 

As in the case at bar, on looking into the charge of the court, It 1s 
discovered that the charge more than covered the issues that were 
refused ; therefore the court would have refused them for that 

reason. 
SS The code savs: “The jury, in their discretion, may render 

a general or special verdjct.”. Counsel inquire: “ Tow can 
they know such is the law unless the court declares it?” It 1s too 
late, in this age of intelligence and progression, to make such an 
enquiry. Men of this generation, Who are capable of adapting the 
elements and things in the natural world to such practical use and 
benefit, as may everyw-ere be seen, and have made such rapid stridies 
in improvements in all the departments of life; men who are quali- 
fied to instruct in the arts and sciences are capable of contemplating 
general results without the aid or dictation of the court. 

Blackstone, a long time ago, said: “The trial by jury is the palla- 
dium of our eivil rights.” | 

Our legislative assembly no doubt so thought when it passed the 
law. Be that as it may, we take up the law as we find it, and our 
duty only Is to construe It. 

4. Counsel waives the exceptions to the charge except as to the 
plaintiff's request number two chibraced therein, and in the order 
to have a Proper understan ling of this paar of the charge we should 
read the whole paragraph together, which is as follows: “If you 
believe from the evidence that the plows and cultivators were sold 

and delivered to Gilman on the orders of Gilman dated the 
SY Sth March, IS7S, and thereafter, in connection with the letter 

of the defendant to the plaratitl, then the plaintith Was author- 
ized by this letter of the 9th of March to hold defendants liable for 
all the orders of Gilman given in the spring of IS7S8,” (here follows 
the part excepted to), “and at the « Xpiration of that time plaintitt 
Was at liberty to accept the notes of Gilman & Dick for the goods 
ordered by him during said pring, and to follow out its usual 
course of dealing In such eases, and the defendants are not dis- 
charged from their obligations imposed by said) letter because of 
such settlement and the taking of sueh notes.” 

[n this connection, the court farther instructed the jurv, not ex- 
cepted to, af vou find from the é@vidence that the order of (ailman 
Ol) the plarntitl, dated the 2Zlst day Or] Jan'y, IS;S, Wills the aereec- 


{ 
! 
U 
i 


ment between the plamtilh and Gelman Upon Which the plows and 
cultivators were sold and delivered to Gilman: and if vou further 
fini trom theevick nee that yy thie te ros on the cher Peary nt of purchase 
suid Gilman was to pay for the goods bought by him, one-half on 
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Sept. 15th, 1878, and the balance on Jan’y Ist, ISTY, with interest at 
ten per cent. per annum from maturity, and that the accounts for 
such goods were to be settled by him monthly by note, pay 
tH) able as above mentioned and specified in the order of Jan'y 
21st, ISTS, and that aftewards, on or about the 25th of July, 
ISTS, upon an accounting and settlement between the plamti® and 
said Gilman, said agreement was by the plamtith, without the con- 
sent of the defendants, altered in any respect in the time of pay- 
nent or in the proportionate part pavable in the first payment, or 
in the matter of interest, then such alteration would exonerate these 
defendants, and the plaintiff cannot recover in this action.” &e. 

He further charged that the jury should consider whether the 
settlement and taking of the notes impaired or suspended the plain- 
tif’s remedy in any respect against Gilman, and, if it did, the de- 
fendants were exonerated, | 

And also, if they found there was any suspension of the plain- 
tiffs remedy Without the consent of the det nalants, (hev should finned 
for the defendants. 

On examining the record and the whole charge we cam see that 
the prominent issue in the case was whether the goods were sold 
and delivered on the order of Gilman dated on the 21st Jan'v, 1S7s, 
or on his orders of the date of Mareh eth) senna cudte rwarads, 

It ap pears to us threat the court 11) hits charge placed this 

vl Issue fairly and squarely before the jury, and they found 

for the plaintill; thal is. that the contracts for the sale of 

the goods were the orders of Gilman of the dates of Mareh Oth, 

and thereafter, taking the Whole charg towethy rane it shouted bie ~t) 

construed. We think it is a verv fur, correct, and clear exposition 
of the law applicable to the ease. 

The jury having found for the plaintiff, thereby ignoring the claim 
of the defendants that the contract between the jl creetat) carved Cendravean 
was the one of the Zist of Jan'v, ISTS, the cyte -tion as to the discharge 
of the defendants from the lieatoality mneurred by thr ir lett rool ouar- 
unity, who detena is cvuarailitors Liproodl thie eroutnied of an alteration of 
the contract by the principal parties withont their knowledge or 
consent, does net now arise: but qguare whether shortening the time 
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of pavinent pales Or Stisypn tyels thee reetape liges or rielits of the er ditor 
=e Léitice. 


against the principle in respect thereto. Civil Code, 


>. | the evidence suthicrent to <tistadn thy verdad Be 
On reading the testimony in this case. and applying it to the issues 


biaede by the Peartios on thie poli aeliners, Wee eeib cote to tha otlier con- 

clusion than there is therein a substantial conthet. and this bemmge so 
‘ } ’ 2 

the question can lardiv be considered an open one ber Pliis court 
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ol) TW occustotlys hisas (declejed] thils cillestion |: Peehiecti \ if. 7S 


92 Lancaster Nahb, & NW. Rep. 716: Caulfield ef a/. vs. Bogle, 


1) if, SDL. and cases therein cited. In the latter case the 
learned judge who delivered the opinion save * There was evidene 
presented to the court below on the trial tes boot th puirtios bearing 
Th prety these quiestions, ated this evidence was tnrore or less contheting 


‘That court dived the oppeortuniits fen sevee Chpee Withesses. To Theote ther ibpr 
pearance and conduct, and could judge of the preponderance of evi- 
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dence far better than an appellate court not having had such oppor- 
tunity possibly can. After weighing the evidence in the light of all 
these circumstances that court made its decision, which was equiva- 
lent to a finding of fact. In such cases courts have always hesitated 
to disturb the verdict of a jury, og the findings of a court, upon a 
question of fact, the evidence being — and will not unless 
great injustice appears to have been done, or there Is an entire want 
of evidence to sustain it.” 

Such have been the eurrent of decisions in this country unless In 
some of the States where this subject is controlled by statute. 

In Humphrey es. Flavens, 12 Minn. the court says: “ [It has been 
repeatedly held in this court, ~ elsewhere, that, as a general rule, 
the per ed of a qu iy, a court, or referee, Lippert at question of fact, 
will not be disturly d when there 3 an evidence reasonably tending 

to sustain it.” 
(y} The geist courts sustain-the same doctrine. S Wal.,537; 
9 Wal., 3S. 

There seems to be vo conflict of authority upon this point, and 
they must be decisive upon this question. 

No error chpoyn aring in the rr cord the judgment of the court below 
is aftirmed, all the justices concurring. 


4 [ Endorsed :] Supreme Court. Oct.term,1SS82. Moline Plow 
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correct Copy of the ortyvinal transcript on upped from the district 


court inand for the south judicial district to this court, aqpon which 
said cause Was heard and determined in this court, of the toatl ot ex- 
ception Is “as settle chnicl allows (i, Ol the riclermaperit of this court, of the 
opinion of this court filed in the cause, and of the undertaking on 
cippect | tor the SHpreme court of the United State = the writ of Crror, 
with the orleinal eitution, issued out of this court, with “t rvice 
thereof duly attached thereto, as the same remains of record in said 
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NM) In the Supreme Court of the United States. October Term. 
LSS3. 


* . . 
Assiquinie yl fal | rear, 


Herman Ginnert AND Jacon Scuaerzer, Jr, Plaintiffs in Error. 
Us. 
Tne Motixe Prow Company, Defendant in Error. 


And now Come the sail Llerman Ciilbert anid Jacob Schactzel. Jr.. 
plaintiffs in error, by Winsor & Swezey and IL. WK. Whiten, Exq., 
their attorneys and counsel, and say that in the record and proceed- 
ings aforesaid there Is manifest error in this, to wit: 


First. The supreme court of the Territory of Dakota erred in’ not 
holding that the district court erred in admitting In evidence the 
letter-press COPY of plaimtiths: letter dated Mareh Lith, IS7TS,to Peter 
Gilman, and in atlrming the ruling of the district court In this 
behalf. 


Second. The said supreme court also erred in not holding that the 
district court erred In excluding interrogatory No. PL and the answer 
thereto, in the deposition of Charles W. Lobdel!, offered in evidence 
by the defendants on the trial, and in athirming the ruling of the 
district court in this behalf, 


Third. The said stp Pete COUPL-al so « rred In not bh rlding threat the 
district court erred in instructing the Jurv as contained in the 

VG plaintitis’ request No. 1, commencing with the words, “ We 
ire to 7 rive this brite nt. ane ereiihe with this Clase’ th) ssaied 
request, anne dn atlirmilneg the action of the district court in riViliy 


said request. 


. , rege .* ¥ : 2 " 
Fourth. Thre said Supreme court atso erred In thet lroldinng that 
} : ’ oer) ’ ’ ,» Be ° ; 
the district court erred im instructing the jurv as con seed ane thu 
Ps - sa". ‘ ’ ae ER. . yo eS ol 
proiatntitls ped les| No. 2 (iri ve il " stlitl ' « bE tic’ ia? ' a’ Pad thi tiie 


' Lif COLL, It} wivirtc Lied Fe : 


. : 
itth ait Sila supredie Cou sO CT! ‘) re Trait tine 
’ 
({isi] court Crres | JD bbestruet A il => wy Lil j it} iti 
jel itiths redjuest No. wIeiIVEel iticl bb ochbdirranan tiie uetion of the 
’ 
ly ‘ : " j . 7 ] » 
district fcourt} in giving said requ 
. a i ’ ** 
Sixth. The said supreme court also erred in athirming hm ruimg 
} bite ‘ ‘yy lL eseearte +} i. i ' ' ar ‘ ‘ 
a Llig (jj~! el carr (envilie tii fit’; ; = j i ‘7 ‘ rie’ vy ii ti 
, — ;' 
Seventh. The satd supreme cout »erred in not holding that 
. 
’ ’ ’ . ‘ " 
Line (district court erred iti Tyeel ~eet rit? yis if it’ Vecvbeble i ‘\ 
>. 
** ! . rare , 
ichith Dba “riled silperediie: ¢ 
+ 
thi re’ Was hoevidenee nb thre « > Teasae | tet an ‘ r ff iliariili- 
A 28 A 4 a 4 | 
leaul thie Thiehebteadtiess set tort! 


Ninth. The ~silel SUpPethie cou perred ip oathirm iu thas 
Os judgment of the district court 
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Tenth. And the said supreme court also erred in not reversing 
the judgement of the district court. 


Wherefore the said Herman Gilbert and Jacob Schaetzel, Jr.. 


plaintiffs in error, pray that said Judgment of the supreme court of 


the Territory of Dakota and the judgement of said district court may 
be reversed, and that speedy Justice may be done in the premises, 
WINSOR & SWEZEY, 
Atlorne ys for Plaintitis in Krror. 
H.W. WHITTON, 


Counsel for Plaintiffs in Error. 


Endorsed on cover: Dakota Territory supreme court. No. 516. 
Herman Gilbert and Jacob Schartzel, IP. plaintills in Crror, @s, The 
Moline Plow Company. Filed Ist October, 18835. 
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IN THE 
Supreme Court of the United States. 
No. 316. 


HERMAN GILBERT AND 
JACOB SCIIARTZEL, Jn. 

Plaintiffs m Lrror. | 

is 

THE MOLINE PLOW COMPANY, | 

Dee ndant im Krror. 


ABSTRACT OF THE CASK. 


References are tie paves of the prit\tted Record 


COMPLAINT. (po) 


The pelartitl feo eyiline cof et leoty salle 2 0°s 


s Piet it I~ il Corporation mrewiiszed rinnede r the laws of the 


State of Thiet 
I}. ‘Phat on or about the Oth. dav of Mareh. IS7S. at Sioux 


Malls, Dakota, the defendants, in consideration that the plamtitl, 
iit defendants: ree tlest, would fili thie coretews cot cone ix ter Ceplran 
li bie ewrved during thie SpePitige nt Isis fea} plows sinyel otlved iUri- 
cultural ripeletments, rroctedes canned cleliveeed tee the peisannatill it core 


tthe fetter dn ovriting aededressec oto the phamtih om words and 
Hiertires iis follows, lee Wil 
Sioux baros, DOP. Mareh t IS7S 
Moline Plow Co. Meltne. Pliner 
Saks: We. the utedlersigied are nequainted with Peter 
Cepltvicety cof this pricecce Peoprre ny] io] beopued i \\ I~), geteed fh 


bth feerbiees dt. cuapettetes tetdsdtiess= bniadh 


revd}t Wee think vour titer 
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Il. That during the spring of IS78 the said Peter Gilman 
gave to plaintiff his tive several orders for plows and cultivators, 
and plaintiff in consideration etc, did on and between the 25rd 
day of March, 1878, and the 30th day of May of said) vear fill 
the orders of the said Peter Gilman for plows and cultivators by 
selling and delivering to him on eredit, at Moline. in the State of 
Ll lineois, il large quantity ot such plows and cultivators for the 
sum of ST051.05 Upon Which account there has been prriel the 
sum of Soto. 

IV. Phat Iyy the terms of credit agreed UL pre between the 
plaintill and said Gilman 8590.55 of said stun became due and 
pavable on the loth day of September, ISeS, and the remaining 
S450 thereof on the 15th dav of November, ISTS. as the same is 
shown ly two Promissory bhotes eIVven therefor and executed by 
the said Peter Gilman and the detendant Willian: Bo Diek: and 
lthough the time of pen dared lists elapsed, the said notes have 
Hot been parted, There Gana pane thereot, of all Which facts the dle- 
fondant. dined totes, 

Vo Phe defendants ete. have fatled and refused to satisfy 
the sand orders ete. and lave mot paid the stun of Prone Or aby 
purl thereot due plaintiil tor see voods. although requested ~O 
to ale 7 

Denard for pucgrent, 

ANSWEHIS (pp. 3.) 

I Lp pears bv thre recor thacat the clefeneliant Willis 1}. Dick, 
ride ho abiswer cadiel thiat de died apn or tothe trial tye. lay) 

The detendants Plertian Gilbert and Jacob Selaetzel. Jr. for 
whiswer to the Comp lati: 


a Deny ened ibid every sthlewretton thienpery cobtalned biel 


heredusatter celpeittes 
Hl. Admit that on or about the 9th day of March, ISTS, thes 


with defendant Willian: 13. Diek. w rote alpd sent Ly TTT to the 


planet? at Moline, Tbinots. the letter set forth in the complaint 


 — a[[r 


11. Allege threat When the defendants Wrote canna “crit said 
letter the terms of credit agreed Lhprorn between the said Peter (ii l- 
manand the plaintifl were that the said Peter Gilman should 
prev one half ot the Hount to become pavable on the plows and 
cultivators to be purchased by him of said plamitifl on the oth 
day of September, IScS. and one half of said) amount on the 
] st day of January, Saf). 

| X, That it sone thre Hiiknown ce these defendants, and 
Without their consent or Knowledge, the pelaintitl ane satel (i)]- 
Phbeid changed and altered the termis of sate creditoand said) Peter 
Ciilman together with the defendant, William Bo Diek, made and 
delivered te the peleuraetidl the We a bieotess reve hit boonped Iti 
thie connpolaint whereby SOOO of thie cebereotinal due freon eiipycen 
to the plaintitl breeccunnies chtbe cutee praaventole om the both diay of Sep 
tember, ISTS, and sou) thereof on the loth dav of November, 
ISGS, the TW cgibmeotutitis being thier coptnne braved btecd bess of Ceili 
to the plartitl. 

Detrcemel for pucdeendt, 

EVIDENCE IN WRITING 
The orders tor goods. and letter of vuaranty referring there- 
foo are dn writthe as follows 
“Pur A. ip. 10 
Siotx kanes. DT. dan'y Zils 1Sas 
Moline Plow Compativ. Moline. [iliners 

(OENTLEMEN: TL hereby order of vou the plows and other 
wovwend= 10) Vvour price List lheveto sepbreNedd. to be delivered on beard 
eiits cil Nolin : | Ili npeds, rhitt ine | ten é ebitenzceta, cat per ieess canyel Terns 
of warranty annexed, for which TP lierebw agree to paw vou One- 
bisedt. September Doth. PSeS.and dan 1 PSG th with piterest at ten 
Pero oeent. Trot Tiaturity, pecavantole at Stounx balls bank, Srowx 
alls, Drak. velit Or eNperess « barges pore pectiel Vecount to be 
settled toomth ly bev qrete. parvertele aes cabo 

Five per cent. cash discount will be allowed on all paawments 
thistle \\ ithean Teer Lean ~ Treen edsate tl i Veter bout Thee cdelitiorssal 


discount WIT] bee cablerweeed feo pocaNdape tit cat meeaturity., 
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All other goods ordered during the season will be on the 
same terms, and are to be paid for in the sine manner, 

Consignees will look to Carriers for loss or diinage to goods 
when same are shipped and receipted for in good order, 

No agreement, conditions, or stipulations, verbal or other- 
Wise, save those mentioned in this contract, will be recognized, 

The Moline Plow Company reserves the right) to withhold 
shipments of goods to any parties who owe Us hotes or awecounts 
past due and unsecured, 

Discount frome this list 30 per cent. Shipoou or about Miareh 
Ist, IN@S. via cheapest rotite, 


Peren GILMAN, 
a, =, te. 
. Per PL KE. Fownen. 


“CETTE got £1 VPP ACTIED. 


6 T4-inels Western Queen. ° . , SUS OU) 
6 l6-inel Western Qtreen ‘. : : 32 OO 
loo vibrating barrows, 45 teeth . , ‘ I ow 
LO Seotel larrows, 40 tecth : ; I} ow 
12 double-shovel 1 yenhy boeesednn . - - (> 2) 
6 double-shovel wood beri - . » OH 


S1ouUN bavtous, DL TL. Miarehl Sth. PS7S, 


Moline Plow Company, Molie. Plies 


~~ ie é } ‘7 | ~~ Pan t ¥* ? , 
bits Wao. the bbhecderstohead., ga cheopubeninl eed With Peter Gall. 
eke ial Clie thee shenawlv of Ban doin % i 
bebetbi, © tiie prac, peor ager yy eo] Codd CEES 8 he". . om... riteed PaaaNVee bie 
" iteat) ’ | soaet me 2) » Bane ) 1 ‘ +, | } 
Pees itil (ot} bh e*lbedors dips | fb octs oa Jttolia’st. ¢ ipretore Petis )Pie’ess Pptdl 
’ , " P . " 
and deservinng of con mehee obi erect We think vour mnform, 
@ . 


ait 1}} reware 1a) \l: ty filitlios ‘iis q*== sptor dry ' satiel CHPRECTTN Weis 
*e. : 7 ‘ > gt. ' | ’ 7 | , 
Sen Geetha. 2a BRE METLEEMER GRRE. Dancat he il= \\ Will satis]' iit oraers 
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Mr. Guilmian-gives th - =priti “TLehi tim DoPCOW = cht tL. tpVrpteops 


lL]. Gegeaenry. 
Jvcon SCUAERTZEL 


Exnipit ©. (p. 5.) 
Sioux Fauss, D.'T., Mareh 9th, 1S7S. 
Moline Plow Co., Moline, Hl. 

Sir: Will you accept my order under the recommend in- 
closed; if so, ship me the breakers as ordered, also the cultivators 
and about 6 vibrating harrows. Hoping we will get better ac- 
quainted, [ am SOrry about such a repor’ as stated to you, but 
still T will try and satisfy vou, and | know you will think so 
much more of me. (‘Too late in season for harrows. ) 

| remain vours, PreTER GILMAN. 
If you accept my order, please ship the goods at once, and oblige. 
PG, 
“Exurpir F.” (p. 6.) 
Siotx Fanps, Dakota, Mareh 30th, IS7S. 
Moline Plow Co., Moline, [HIs. 

Stes: Please ship at once 4 b2-ineh Western Queen break- 
ers; So l6-inch Western Queen breakers, same as last order and 
oblige, Yours respectfully, 

Preren GULMAN, 
“Exuipir PE” (p. 7. 
Sioux Pacis. April iSth. IS7s. 
Moline Plow Co., Moline, Ps. 

Sin | received the first Di of plows, cultivators and har- 
rows as per bill, all in good condition. Lame well satistied with 
the plows, and hope they will do good work: only freight is high, 
S40 71 on the first bill I TD vou will irs cine pet better rates, 

Please ship me 6 Tdeineh Western (dueen breakers, besides 
the last order. | hope you will tr\ cariel slip them a little faster 
If net plow trade will be out of season 

Yours truly, Preren GuLMAN, 
“Exuimmit J.” (pp. @.) 
SiotX Fanos. Mav 2. 1578 
Moline Plow (o.. Moline. ITs : 
| recerved Vour last plows. $12.8 16, allan prev condition. 


elit vou chic’ order about ten dave age lor th 1-4: prot he wahswer 
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sk ati ten teehee a 


us vel, Please ship thew atl oOonee, for | hiitist have then, and 


ship me 212,816. If vou cannot furnish me with my orders 
please let me know at once, and not ship bills before voods, for 


that is no good to me, having teams laving over cne week and 


Waiting for goods, Truly vours, 
: PrereER CULMAN, 


“Exmipir Wo (pp. 6.) 
24, 1S7S. 


Dated Stour alls, |). ea 
Received Moline. Tls.. Maw 24th. S250 pon. 
To Moline Plow Co.: 

Can vou shipat once to Le Mars, lowa, one fourteen-ineh 
Evans sulkev LB. those western walking cultivators, 12 two- 
shovel LB. cultivators. Answer, 

PP Cer MAN, 

The settlement with Gilman on duly 28th. IS7s. ane hhotes 
tluken thereon are also i werithig as follows: (pos) 

Settlement with Mr Peter Cutiniietti, SPOuUN alls, Ditketa, 
Date, July Zs, ISTS. 


Account MoP. Co. Tnveotee, Mav 20. ISTS. SPOOR 05 


a; 
3) 1. eran ved: date, July ZN, “as 
Due September Doth, IS7s, : ca i : SOO 
Due Nowen:ber Lath. PS7S. hs oe * . boot ane) 
C'sashyo tn bbe. , ‘ : at) ea 


, 1 _> -. 
Retatied s.)f) » 


Preren Guia, 
Morning Prow Co., 
Per Po owner, \wens 
$550.53. “1oeN BALLS. Dakotas July 28th. IS7S 
September both, after date for vate reeerpved we Proniiise te 
pay to the order of the Moline Plow ¢ Coben peed five: litmmedreedd aay 
httyv atiel oe LOO dollars prauvetloles cat SiON balls teatik, SION lesills, 


1). » with exchange (oti New York or eX tress charges, tied i}i- 


terest from date atthe rate of ten per ceent annialliv total pate 


If this hole Is placed Ih attorney s listtiels for collection ayree lo 


puaeV EXpelises of collection Inclading reasonable attorney's foes, 


No. 7.344. PETER GFILMAN 
Wve Bo Diek 
S450. SiotX Fanos, Dakota, July 2Sth. PS7S. 


November both, after date for Value received we promise lw 
pra lo the order of the Moline Plow Company four hundred 
nied fifty dollars. (Otherwise same as above.) 

No. 7.378. Peren GILMAN, 
Wau Bo Drew 
PLAINTIFIEN LVIDENCE. 

Charles W. Lobwdell, called as a witress for the polearnitifl lis. 
tifles: i}. a 

My name is Charles W. Lobdedl: age ds wears: | reside at 
Moline. Tbinets: resided there im IS7TS and IS7&: DL owas then see- 
retary and bustuess taanager of the Moline Plow CCoomeepeetneys cana 
Phot Phew LEE ete Tenet betned Cerptpecteed with thie Compaen, 

Wittess tdentities letters. olixhibit BO smd oBMxhibi ev 
si bvcnyres, 


BACEPTION T0 EVIDENCE. . (py. @ 


Woittiess \ titer this mts letters Weer reererd Varad | Wrestle at r tte? 
ack howledotiug thie perare Lyell 

') —foxsereptine: copped seer af thet ps thee Letter’ 

\ ~ Yes, sip that isn poters— evenye col Utne bette 

" — Ifa sooty thee ortyitial letter witl ert’ 


a — WV lit die vot ele with Piaes corter idea etter’ 


\ —Plpat was sent tes Cerbooncare: beseve: peewee beseed rt <prpes 


|’ pirat = dtiscel often | eS ae i y) i I tige 
letter] To) a ee porcargal ‘| 

Toots pitroduetion defeat. iTheoPtie Vs eolopere tl Ubpoenty tbae 
epee threat tha copy is secemeary ev tebetvoe. creel tree fetirpebation 


Pisis Poereeny leaded feo wtiely e*\ sege*eaee 
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Objection overruled by the court, and to this ruling defend- 
ants then and there duly excepted. 

The copy was read in evidence as follows: 

js—14 
Peter Gilman, Esq., Sioux Falls, Dakota. 

Yours of the 9th is at hand-sand satisfactory. We will ship 

your goods in a day or so, and hope they will arrive promptly. 
LOBDELL. 

Witness identities letters, “Exhibit PF,” “lexhibit IH” “Exhibit 
J,” and “Exhibit kK,” above, and gives testimony tending to show 
that the goods ordered by Gilman were sent by the company im 
pursuance of the orders, 

As tothe settlement with Gilman and notes taken thereon 
on July 28th, IS7S, the witness testifies: 

Il know what that piper Is (Shown paper canned nates). The 
signature Was hiade ly iin agent of our COMPANY. 

These notes were taken upon that settlement. A blank is 
furnished our traveling agents to report their business when out 
on their trips. ‘This is a statement by Fowler, our agent, of his 
settlement with Gilman. “The notes accompanied the statement, 
They have tot been parted, : 

Neither Schactzel or Gilbert has ever in any manner satis. 
tied the orders tiade by Criltnacen, "a l have detatled., 

DEELNDANTS EVIDENCE. 

The defendant's offered and read in evidence the deposition 
of A. LL. Corson, June Sth. ISTO of behalf of the polaannatatl, and 
used ol the former trial, iis follows: \}) 10.) 

My name is A. L. Corsony age’3S vears; am secretary of the 
Moline Plow Company, Ihave beeeny 2M the office of the Moline 
Plow COMPO for seven Vears print, [lave ne personal aed talnt- 
anee With the detendants or Peter Cuiltnian., but hiaive correspond. 
ed with Gilman in relation te buses. Hatters for sated COMPRA 
in the vear IS7S. 


“Exhilit AU is the original order sent to the plaintiff bw an 


agent, Mr. bowler, 


. ) 


After looking up the commercial standing of Mr. Gilman, 
the company declined to fill the order unless he could furnish 
good and sufficient security, and this was done by a letter written 
by my instructions to) Mr. Gilman, to which he replied under 
date of March 9th, IS7S, inclosing the letter of credit: signed by 
William Bo Diek, HL. Gilbert and Jacob Sehaetzel, Jr. attached 
hereto and marked “Exiibit B&O (Same as in complaint set 
forth and “Exhibit BU above.) 

have no personal Knowledge, but the records of the oftice 
show that it was received ecommpauiled by a letter of Peter Gil- 
man of even date, and was accepted as securitvon Mr. Gilman’s 
contract Jan. 2ist, STS, marked “lexhlubit AS and on the faith of 
Which the order was tilled. 

As faras | know there was ne Oyreenient or contract for puiv- 
ment for woods furnished to Ceilnian os ISTS other than that 
mnentioned im the original order dated Jan’y 2Zist, ISTS, and 
which the letter of credit secure al, the being the custo of prlaannatall 
to fill all orders during the season dneder the terms of the origi. 
Th cohtract or order, and wheel os espechally ientioned im the 
printed part thereat 

‘be thi pense! k row leadlae there Wits Ties sproerty merectiienyt 
except the opel itiones repebatiertieed tte thre order ct Janey 21st, 
Isa. under which ull states tytlenil sTilporaie his were ninde, and the 
records of the office slow to ofthter agreetiuenl Dhie order of 
Peter Cerbiaan, cLeatere| Jarears Pi st. ISaS. was the contract for 
goods tw bee furnished biden iis ~pecitiod bhi “itd order nied ise ull 
subsequent orders during the springg of TSes. and the letter of 


etuaranty of cheferelants wats necepted is seelrity for all poaeds 


Pearnaisdaeed thbpede site order oop Conmtraed 


Lhe ce te tiedeatats dist? hit peel sudnel Pete Be G*h BORG anes Preedey Pius 


deposition aot ( biaatdes \\ Locotvdeed]. Tithe ti Jury atl. Psa fh. on ('- 
laculd cof thas poheusiititl ptaed tiseed cote three fortuer traadous ftlollows 
(pr ded. 

| have examined “hxbhibit AO nieutroned, Pb Know it was re 


celved bv the Moline Plow Comipatv ane that on account of the. 


10) 


reported commercial standing of said Peter Gilman the plaintift 
declined to fill the order, afterwards on account of the receipt of 
a certain guaranty signed by William B. Dick and Gilbert and 
Jacob Schaetzel, Jr., the Moline Plow Company decided to fill the 
order, and did so. oe ’ 

Q—12. What relation, it any, did the said Gilman order of 
Jan’y 2Ist, IS7S, bear tothe transactions made with the said Gil 
man after receiving the defendants’ letter of guaranty? 

A.—It, in connection with the guaranty, constituted the con- 
tract upon which goods were sent; that is my understanding of it. 
ENCEPTION TO EXCLUSION OF EVIDENCE. (p. 14.) 

And defendants in the same connection offered in evidence 
interrogatory 11, and the answer thereto, as follows: 

(y—Ill. Was there any agreement between the piaintitf 
and said Gilman, or between plamtfl and said defendants, that 
the time mentioned for payment in said Peter Gilman's order ot 
Jan’y 2ist, ISTS, should govern for any and all the sales made 
during the spring of 1578, under the defendants’ letter of guar- 
antyv of March 9th. IS7S ? Tf so. state resi ling it, 

A.—As [ understood it, the terms for the season were stated 
Inthe original order “hahibit: ACpattached to commission, ane 
the guaranty was for the same time 

To Which plamtitls counsel! on trial orally objected atl thie 
ground that the answer is not PEXPOUSIVE lo the question. 

The objection Was Sustained DY the court and this Pestimiony 
excluded, to whieh ruling the “defendants then and there 
duly excepted, : 

Peter Galmian,. called as it WItligss for the defendants, testifios: 
i}. 14. 

[ have seen his paper before shown Texbiibt A”)y. Ulett os 
Til \ Siyhature. The last time [aan threat pRtpeer Wits When Wwe 
settled up tor the yoods 1h July, Iw, Mr. Fowler lad that puaprer 
and | had another one, Mr. Dick and) Willian: Mason were present 
when we settled. We setthd up fob all the goods | lad had from 


the company for the season amounting, | think, te S1.050.00, | 


i] 


paid him $50 in cash and gave the notes of myself and Dick for 
the balance. These are the notes (notes in evidence.) ” 

When we settled with the gentleman in July we had nothing 
before us but this contract and the bills of the goods shipped Hie, 
settled up by this contract. There were two of them signed by 
me and Fowler, one kept by me and one they Kept. The one 
they kept is the one we had before us at the time we settled. 
This is the one they settled by, prices and everything. 

Wolliain Mason, called iis i Withess for the defendants, pives 
testimony tending to corroborate that of Galmian, {}?. leo.) 

Jacob Schaetzel, Jr, one of the defendants, was called as a 
Withess, and testifies that he had ne knowledge or notice of the 
settlement with Gilman or the taking of the motes. (p. 15.) 

Herman Gilbert, the other detendant, was called as a witness 
and testifies that he had no notice of the settlement in July, 
IS7S, between Fowler nnd Cailneian, une neve consented lo anny 
such settlement. (}?. 16.) ie 

KVIDENCR IN REBUTTAL. 

Charies W. Lobdell, reentled asa witness testifies as follows: 
(p. 16.) 

(tn explanation of Wilhes=s answer to Hiterrogatory Poin tits 
deposition above.) 

| SULp prose the contract of Jats 2 Ist. was cancelled and was 
lade awias with the pipers in the Cis, it was brentagelit out when 
the goods were shipped It Wiis used for speciiving thie Kind of 
breakers ane prices, We had ne other data to go by when we 
recerved Criltians order Mareh ar Phere Was some proms in) 
the Mareh order mot om: the order of Janiyv Zist We tilled both 
trom: the Mareh order ane the one betore 

KENCEPTIONS TO INSTRUCTIONS 10 THE JURY 

The court after stiahibig the mature of the action, and reading 
the letter of guaranty, tostructed the jury as tollows 

l. We are to derive the intent of the yUdralitors trom: the 


words used. ‘They may specify exactly the terms upon which 


Se ee 


2: 


they will be bound, and rely strictly upon the agreement, but 
they are to be held to the full extent of this and the words of a 
guaranty will be taken as strongly agalust yuarantors as the 
sense will admit. So TL instruct vou, first, that this letter pre- 
scribes no mode of credit to be given, nor any terms of credit, 
and does not limit the amount thereof, lt is not even a pO pi 
sition to become surety for ( eilrrpenda, byuat iit absolute undertaking 
te purr for the yoods if he did oe “We will satisty all orders 
Mr. Gilman gives this spring, such as plows and cultivators,” ts 
their language, and the term: to satisty, as here used, ] construe 
to mean to make pavinent or to par to the extent of the claim, 
The undertaking of the defendants is absolute and aneonditional, 
and in pursuance of its terms the plamtitl was authorized to till 
the orders of Gilman, given during the spring of IS7S, to any 
extent and upon any tertos that might subsequently be agreed 
Upon, or if noo terms were acres? apon, then plaritith aaighe 
have dealt with Gilman in accordance with its ordinary cus 
tom and usage and for all such orders defendants are lable. 

To whieh distraction the defendants then and there duly 
excepted, i}. 1S, 

And the court further and tn the sate commection listructed 
the jury as follows: 

LI. lf Vou believe from the evidence tliat the pricwes setae 
cultivators were sold and deivered to Calman on the orders of 
Crilniieen, dated thie ith) of Miaurel: INT S. aie thereatter, id) COlDIOCC- 
tion with the detter of the detendagits to the plaintitl, then the 
plamitut Wats alithorized by tliis letter of the {th oot Mareh te 
hold defendants liable for all the orders of Gilman eiven tn the 
sprig of ISGS. atid at the + Nbribaal Obi oot that the pelevraotadl Wiis 
at liberty te eee pL the tiotes of Galtan & Diek for the yovnis 
ordered by tim during seid spring aid te foihow out its usual 
course of deadiig Hey thal Ciists, bist thie deferelatts are trot alps. 
charged trom: ther obligation Li ptses| by satel Jetter beentase of 
such settlement ane the tak neo stich: totes 


To whieh tostruction alse the leftendants then and there 


duly exeepted, (p>. }u ’ 


VERDICT 

Qn April 15th, 1882, the jury returned a verdict for the 

pla.ntiff assessing the damages at $1,208.15. (p. dey 
BENCEPTION ON MOTION FOR NEW TRIAL. 

())) April 21st, ISS, within the tithe of the statute, the de- 
fendants duly made a motion fora new trial Upon the grounds 
(among others) following, towit:  (p. 1) 

lL. ‘The verdict is against law. 

Il. ‘The evidence is insuthicient to sustain the verdiet— 

(1.) Lh thisat, by the terns of er dit nereed Laprens bret ween the 
plaintitl cured Cailtaeane as alleged in the COMPLAIN, S05 bear dne 
due September sah INGS, shied thie retiiatlhiltie S450 000) (oti Nov, le. 
ISTS, While the proof shows that by the terms of eredit) actually 
wereed hp rns between itt perl ~ cobieebicadl oof thee Whicole setepeotaaal 
becrtie dite Seqot, ben, PNGS. canned Ghee cotda biscd fd) cDenpetager I=t, ISG!) 

(2 .) lh thical thie Viele tice stioeW~ That thie orders of Cirtnovan 
tienitioned ti the cetemeant= letteb of guariuty were given by 
Ceili and aecepted bw the pelaiicitl type terms of eredit. by 
Which one-hbalt of the amount of ssid orders Decempie eine Ss jel BA 
ISTS. and the other alt Jan. Pst. IST with interest at ten peer 
cont after ATUL, sini thacat Ulises betiN, coh Duals YS ISGS. satel 
terns of credit were altered Ly mereetiienl between the plamiutls 
myent sinned Cailrevan, Without the ceotesent (ri thieess ele feredants 
Wherel the terins «of credit Were rristedes Sep dones due Sept le. 
ISTS. and S450 duce Now. 15. PSTS. with titerest om both of said 
stilbs at ten per cept. fren Ais 28, 18,8 

II. Jerre r= It law ececturbrihg a thee: trial 

(|.) horror Hye cheb ene ttT adage Tht eV Debe diese hp reds the trial the 
letterpress a tA to] pelaintitls letter tee Cetlnagan. lated = Nbhareh 
l4. ING 

Zz. Mrror in refusing te allow the Pith touterrogatory and 
the sdswer trerete di the eb prrmatientn oof C'lisas WO Tcobveded] 

(33 Mrroro in giving that portion of the plamtitf. first m- 


st rtetion ccodrptiiedrieiligy We safer Ten eleeriver pppte nt. tes thy edeel eat thie 
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(4.) Error in giving the plaintiffs second instruction. 

The motion was overruled by the court pre forma, and the 
defendants then and there duiy excepted to such ruling.  (p. 21.) 

This exception and all the other exceptions set forth in the 
foregoing abstract of the case, are assigned as error upon the ap- 
peal to the supreme court of the territory. (p>. Zz.) 

On that appeal the judgment of the district court is 2fPhrmed 
(p. 24.) 

The bill of exceptions contains “all the evidence introduced 
or ofiered by elther party on the trial.” : (}). 16.) 


II. 
ASSIGNMENT OF ERRORS. (p. 3%) 

fm this court the errors assigned by the platntiffs in error. 
(defendants below) and relied) upon here are in substance as 
follows: 

hirst.—The supreme court of the territory erred in affirming 
the ruling of the distriet court) tn ceditting my evidence the 
letter-press copy of tire plarititts letter ciated Mareh Pliis. | S48, 
to Peter Ciilmoan. towilt: 


ya BE. 


“Peter Culman. “sa... Stoux Falls. Do 7 
“Yours of the Oth is at hand, aad satisfactory. We will ship 


VOUr goods Ina davoor so. anel rope hie ve will errive promptly 


vs : ae “LoxprELe.” 
Second.— Phe “Up rede COuIrel eprre 7 bi) affirming the r'ni) iw’ orf 
the clistriet court in the repectiony of trite rrogatory PD cannes the: 
answer thereto in the deposition of Charles Wo Lobdell (secretary 
and business manager of the plaimmtil corporation in ISas) 
towlt 
“(Question iL.—Was there any agreement between the plain 
“tit and said Cuilnican, or bret ween pelaanaatiel and said defendants 
“that the tine mentioned fey preeVdabenat in sated Peter Gilman's 
“order of Janov 2st, ISTS, should govern for anv and all the 
“sales made during the spring of IS7S, under the defendants’ 
“letter of guaranty of Mareh {th ISTS? Tf so. state regarding s 
* \nswer.—A\s Understood it, the termes for the season were 
“stated im the original order ‘Exhibit AO attached to conmiission, 
“anid the guaranty wis form three seannves Chenne 
VThird.—The supreme court erred ii athrming the action of 
the district court ra giving the portion of the pistruetion prlaidti- 
Hiff< request No. dj) to the jury, to which exception was taken, 


toowit 
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(1.) “Weare to derive the intent of the guarantors from the 
“words used, they may specify exactly the terms upon which they 
“will be bound, and rely strictly upon the agreement, but they 
“are to be held to the full extent of this and the words of a guar- 
“anty will be taken as strongly against ruarantors us the sense 
“will admit. So I instruct you first that this letter prescribes no 
“mode of credit to be given, nor any terms of credit and does 
“not limit the amount thereof. It is not even a proposition lo 
“become surety for Gilman, but an absolute undertaking to pay 
“for the goods if he did not. ‘We will satisfy all orders Mr. 
“Gilman gives this spring, such as plows and cultivators’ is the 
“language, and the term to satisty, as-shere used, [ construe to 
“mean to make pavinent, or to pay to the extent of the claim. 
“The undertaking of the defendants is absolute and uncondi- 
“tional, and in pursuance of its terms the plaimtill was authorized 
“to fill the orders of Gilman given during the spring of STS, to 
“anv extent cunied pot any terois that might stbsc quently be 
“agreed pron, oF if no terms were apreest Upon, then plait 
“might have dealt with Gilman in accordance with its ordinary 
“custom ani Usage and for all such orders detendants are liable’ 

lFourth.—The supreme Court erred in athiroing the action of 
the district court in giving the tnstruction (plaintiffs request: No, 
2) to the jury, to which eXcepulol Was tuken, towit: 

[z.) “Tf vou beheve from the evidenec that thie plows anid 
“cultivators were sold and delivered to Gilman on the orders of 
“Gilman dated the 9th of Mareh. IS7S, and thereafter, in connec. 
“thon with the letter of the detendants to the plattil, then the 
“plaintith Was authorized by this letter of the Whooof Mareh tw 


“hold the defendants Hable tor all the orders of Gilman given in 


“the spring of TSeS: and at the expiration of that time. plaintiff 


“was at liberty to awecept the notes of Gilman & Dick for the 
“soods ordered by him during said spring, ard te follow out its 
‘usual course of dealing Ino such cases. and the defendants are 
“not discharged trom then obligation tiposed bv said letter be- 


“cause of such settlement and the taking of such notes ” 


™ ~*~ ~~ 
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Sixth.—The supreme court erred in affirming the ruling of 
the district court in denving defendants motion for a new. trial. 
(Same set forth at length herein above p. 15) 

Seventh.—The supreme court erred in affirming the ruling 
of the district court in refusing to set aside the verdict as 
against law. 

Righth.—The supreme court erred in not holding that the 
evidence is insufficient to sustain the verdict in the particulars 
specitied in the motion for a new trial and that there is a failure 
of proof. 

Ninth.—The supreme court erred in affirming the judgment 


of the distriet court. 


IT. 
BRIEF. ° 

l. It is first assigned for error that the court erred in ade 
mitting in evidence the letter-press copy of plaintiffs letter of 
March 14, 1878, to Peter Gilman. 

The exception «is shown in the foregoing abstract, page S. 
It was objected to Upon the Proper ground iis being secondary 
evidence and no foundation was laid for its introduction. Its ad- 
mission therefore was manifest error. 

Wharton on the Law of Evidence, Sees. 5, 1355. 

loot vs. Bentley, tN. ¥. 166. 

King vs. Worthington, 75 TL 161. 

Delaney vs. Errickson, LO Neb. 492. (55 Ama. Rep. 487.) 

Marsh vs. Hand, 55 Mad. 123. 

Watkins vs. Pavne, o7 Ga. oo 

See also Croodrich ys. Weston, 102 Mass. 362. 

| Gireenieaft Ev. See, S2—note (ay 14 kd. 

[If the court is called UL pron to consider the tateriality of this 
evidence, it will appear that itis the letter by which the plait, 
Upon receipt of thie wruaranty, ceo pts (riltians order fer goods 
then im its haiids, approves thie SCCUPILV alid closes the prroceimbeh}é 
of sale with Getlmnan: saad oats the: onky letter ever pissed irom 
the COTIPRENY tw Cviltveen so caries th evidener Hiscloses, 

The answer admits only the writing thd sending of the let- 
ter of guaranty, and dewes each and every allegation of the 
complaint. Cnder this denial it was incumbent upon the plaitugl 
to prove on Che tri ul thee porn pal eOntriet with Grilmman. the sale 
and delivery of the piows and cultivators, the prtee, the anmieunt 
and the terns of poavinent \s pietdod this Was an express con- 
tract. ated mot an Itaply d contract 

As the first step odn the eas the plaritith oitroduces Gilman’. 


letter of Mareh th, iieciosing the letter of guaranty of the scam 


date. and containing the ddqnir Wall vou accept my order 


rN 
» 


| 


; 


W 
v 
’ 
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under the recommend inelosed? If sO), ship Thiet the goods.” “My 
order” must refer to the one of January 21st, IS7S, taken by P. 
I. Fowler, signed by both parties, then in) the lisatieds of the Cot 
pany awaiting the SECUTILY which was to be turnished. And this 
order stated the terms of sale for the season (the spring of IS7S) 

As the next link in the chain of evidence the plarntitl is 
permitted to introduce a letter-press COpey of its letter in reply: 
“Yours of the Uth ois at hand and satistactory. We will ship 
vour eoods Ina dav or so, atid lope thes will arrive promiptls ys 

Phe parties never met until July 25th, ISTS. after the sea- 
<on forthe sale of such Hrapletients brcael closed, When the prlaatn- 
tiths agent thade tie settlement, signed by broths parties and took 
the two motes of Colman & Diek tm evidence. This letter then 
closed the negotiations then pending the Which the former order, 
Coobitiililbig the prices ne terins «of ereadit, Wiis accepted, thie =t'- 
CUrity protouneed srtishactory anil thre Peargeeadns between the priv 
copa parte sx closed. es 

The evidence Was therefore tmiaterial 

LL. Qtr the trial the defendants offered in evidence without 
obyection prortiontis of the deposition of Charles We Lolwdedl, the 
Secretary of the COPPA METI inn PS@S. when the triaamsaetion on (plles- 
Lleools Wats lieved sinned Ih ile betena tee thes extent on Wittiess rnp threrr bee- 
basal The bith iterrovatory ahd atswer were enxelipded boy thre 
cour hp thie obypection Chiat the cbswer is pet PESPOUSTVE ter thre 
question.  loxeeption was taker to this ruling Woaee strbersat thee 
exelusion of this TeestitpeoniN: Wats errel 

Ih the ormornal order are found the only tertis of credit ever 
agreed Upon ol rentioned by the parties one-half Septeniber 
both. ISTS. and the other half Januarv Pst. IS7{—the sane 


tertus pleaded ov the defendants, and proved ty all the evideres 


coby Plea egtherstieon li thi isis Lb ieeme Teertiis Weer biter ssiil ii Tiue 
‘ : t ‘ - : 
oniv teriiis » Whidele Thee ptharanty could rete Pdie coolliterzal 
cootatrraet cob UP aPbdaty eotal ‘ phomiaccees Tleee Teerttis cof thie prt beech peat 
raet, Whiitevel thi tegert 
! , ‘Fr ; ’ ? " ’ ' 
Lie \\ i] it - iii¢ at i? : — tie ‘ , i if ; ‘> rfji-= tii iS? iti ij creda! 


sieyhabit AS and lve ois asked whether there was anv agreement 


a en 
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between the plaintif? corporation and Gilman that these terms of 
credit should govern as to all subsequent sales, and if so, to state 
regarding it. The witness was familiar with the order. Testifies 
it was received by the company while he Wis acting as its secre- 
tary and manager, was at first declped on account of Gilman's 
standing, snd then pon receipt of the vuaranty accepted nied 
filled, ane testifies tw four subsequent orders during the “Lhe 
spring, Which the company fad alse filled, 

[fis answer is in substance that this origimal order stated the 
terms for the entire season—in other words, that there was ne 
otheragreement, no other time of payment, and that the guaran- 
ty (defendants: cohtract) Was for the same time. This was his 
understanding when he shipped the goods. Tis answer was a 
CONCISE cunned precise answer to the question, It Was in eflect: 
The time of payment tor a// sales during the season, as agreed 
upon between the plainti® and Calman, was, one-half September 
13>, 1848, and one-half January Ist, ISTO. and the undertaking of 
guaranty by the defendants was for the same time. The ques- 
tion was framed by plaitiths own counsel, when they were trying 
this Cuse Upron the theory threat the order of January 2 Ist, ISS, 
contained the terms of the contract which plaintiffs In error pruar- 
anteed, and the answer is that of the COTPLP MUTE ‘s hiahaging agent, 
when he was trving to tell the truth regardless of theories which 
have since been abandoned, We Msist the whswer ds entirely 
responsive, and material to the defense pleaded. 

Wien an obyection to oevidener ds ~peertiod, all others are 
deemed waived. 

Ievanston vs. Gunn, Otte O60. 

Tt. Vie third and fourth errors assigned relate to the in- 
structions elven ice the yur lw Which exceptions were taken. ana 
mav well be considered together. 

The court after certain prelimi remarks reads to the jury 
the letter of guaranty, ane proceeds at once to declare the liabali- 
tv of the guarantors and the rights of the plaintiff, in’ terms 


which we contend are not correct law in this cause. 


Oe ee) OS 44 4 EK OO he 
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The law of guaranty in this territors is the same as the com- 
mon law of thus COUnEPY. Section L649 of the Civil Code of 
Dakota reads as follows: 

“A euaranty Is at promise to answer for the debt, default or 
Iniscarriage of another person” 

This is in substance the same as defined by Brandt in the 
opentug sentence of his work on Suretyship and Guaranty: A 
surely or vllarahtor, is ole Whie beconnnes responsible for the debt, 
default Or Tiiscarriaige of nother persen “ sou, 1. See ht). 

lt results from the nature of the obligation of guaranty that 
It Is secondary and collateral to the obligation om the puart of the 
prinedpal It Pipelies that there is a debt or obligation “ol an. 
other person 

As Drandt states it: “Phere mioust at the time the promise Is 


mnaide, be an actual primary lability of a priveipal te the prom- 


_ 


see’, whieh eonutinues after the tuakioge of the prrontatses, cor there 
Pretast bree corel mplated. is Thie lasts of =tedy peronnise, tha Piittire peri- 
Phar Hiab lits of a priniedpoad, ‘The foundation of thr contract of 
suretvship and guaranty, ds the promarv: tabrlitw of another. 
seu. $1 

L ootharanits belue thes choco eaters | Cobol i great lends, fertiniederd| fli 
thie peeidears lisabondaty 7 suticothae Pr. deeti=t gti tis teres abied coped logis 
so farias the satae are tet eX pressed itp the writing, bee overted 
site Litsaitere Ly Lhieese centitiidbierd by Tlae periniehpvaal corrityriaet 


lon thee ease at bar the letter of credit itself does met Sprecrty 


—~ 


the tertus of credit and patient pen whieh the goods are to be 
sold. ated therefore tiust reter te the terms agreed upon between 
| a“. t ar rieet | i win » .¢ i . , | 

Thies Doribieipaad parties phe’ event hited Terres TT, thoowWever, willbe 


| ' | ' 
sa} i Hnedispetited Pepenal Tircil Tie Ta?’ thie co] cTeelit Were thherme 


stradtoeed odta thee orpeinadl order sporeet om Jinruary Zist. ISTS. bn 


beootdy porartbess, cebacd an thoes Pacatneds cof thee poleaedotaed aat the tiie of writ- 
the | f guaranty. ‘To these | 

live thre letter of gunman > othiese tertus the guaranty oust 

Petey 


——, 


Dhie letter upon its face shows thatthe writers were tiformed 


, ’ : ‘ 57 ‘ ’ " ’ 
of the ditheultv. whieh Goalnian bad encountered on account of 
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reports as to his standing, and that security was required, and is 
not only a guaranty in its closing words, but a letter of recom- 
mendation as to Gilman’s honesty and business ability. The 
guaranty is of “all orders Mr. Gilman gives this spring” for 
plows and cultivators. 

It is conceded that these goods were to be sold on eredit. — In- 
deed both parties plead “the terms of credit agreed upon by and 
between plaintiff and said Gilman,” (quoting from the complaint) 
the plaintiff, that these terms were, $550.55 payable on Septem- 
ber 15th, IS7S, and the balance $450.00 on November 15th, US78. 
as shown by the two notes of Gilman & Dick in evidence repre- 
senting the indebtedness; the defendants, that said terms were 
one-half payable on September oth: ISTS. and the other half on 
January ist, 1ST9, as specified in the original order signed by the 
parties. | 

The entire evidence, as we claim, certainly abundant and 
conclusive evidence, then before the court and jury, shows that 
the terms of credit agreed upon between the principal parties 
were In fact as pleaded by the plarntifts In error (defendants be- 
low). [It as abundantly proven that on January 2ist, ISTS, the 
plaintiff by its agent Fowler and Calman entered inte a written 
contract for the entire season, speciiving the prices, tertus of credit 
and manner of payment, and declaring that ‘all other goods or- 
dered during the season will be on the same terms, and are to be 
patie for in the same manner” that Upon receipt of the guaranty 
this contract was made the basis of all future orders, that both 
parties acted Lh pron Its terns during the whole season armed that at 
Wis produced by the COMPA On the settlement of July 28, 1S.8, 
and made the basis of that settlement, 

It Is fully proved by the test nnon of iobdell ane (arson, 
officers of the plamtte that the Cermis of this contract were the 
oniy terms agreed upon by the company and Calman upon which 
the voods Were shipped, It Is proved bevel “all Coon arye rs \ 
that Upon the settlement these te ris Were changed both 1) thre 


amount of the panment aud the time of the last prin nfo und these 


‘ 


‘ 
a 


ae 
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notes taken for the same. And it is conceded that these defend- 
ants were entirely ignorant of the matters occurring on settle- 
bent, 

This being the case, the instructions In question were, we 
think, erroneous and misleading. 

Observe the opening statements in the first) instruction : 
“We are to derive the mtent of the guarantors from: the words 
used ; they may specify ecactly the terms upon which they will be 
hound. 4 * * but thev are to be held to the full 
extent of this, and the words of a guaranty will be taken as 


strongly against guarantors as the sense will admit.” 


What. the mere words: the exact terms: and these taken 
against the guarantors as strongly as the sense will admit, with- 
out reference to the terms of the primary contract or the other 


ciréunistances of the cise ? 


And this too. tm a case where the 
Written guaranty does net PUrport.to Comtiain the terms of credit 
agreed upon, concerning Which the tiain isste is made by the 
ple: dings, and upon whieh issue the evidences is so abundant and 
convincing ? 

The court, possessed with this feature of the writing that it 
preseribes no mode of credit to be given. horany terms of eredit, 
then instructs the yur thatat is ‘an absolute undertaking Tor pay 
for the goods, af tre (Gelman) did not” And referring to the 
language of the peubarsennty, thie court further charges that “the 
plaintith was authorized to fill the orders of Gilman given during 
the spring of ISGS. to bv eNXtent, nie upon any formes that might 
subsequenths be agreed Mipeon. or if tie ternus were agreed Lhprone, 
then pelanncitl briigelat have dealt with Gerlroan on aceordanee with 
its ordinary custom ane lisiige, ane forall sueh orders defendants 
are Liable 


} 


Phis we stgyest is gotig bevered the scope of the case raiaede 


Thwenit pleacdiugs, canned lewavees thee yury te disregard thre evidence 
is te the termis of ered au reed Lh prens Py the perdne dpa! pruartios, to 


Vioeh the gaarantv must refer 
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reports as to his standing, and that ‘security was required, and _ is 
not only a guaranty in its closing ‘words, but ‘a letter of recom- 
mendation as to Gilman’s honesty and business ability. The 
guaranty is of “all orders Mr. Gilman gives this spring” for 
plows and cultivators. 

It is conceded that these tile were to be sold on eredit. In- 
deed both parties plead “the terms of credit agreed upon by and 
between plaintiff and said Gilman,”.(quoting from the complaint) 
the plaintiff, that these terms were $550.53 payable on — 
ber 15th, IS78S, and the balance S450.00 on November 15th, S78 
as shown by the two notes of Gilman «& Dick in evidence repre- 
senting the indebtedness; the defendants, that said terms were 
one-half payable on September loth, 1S7S, and the other half on 
January (st, 1ST9, as specified in the original order signed by the 
parties. 

The entire evidence, as we cliim, certainly abundant and 
conclusive evidence, then before the court and jury, shows that 
the terms of credit agreed upon between the principal parties 
were In fact as pleaded by the plaintitls in error (defendants be- 
low). Tt as abundantly proven that on January 2ist, IS7S, the 
plaintiff by its agent Fowler and Gilman entered inte a written 
contract tor the entire season, speciiving the prices, ters of credit 
and manner of payment, and declaring that “all other goods or- 
dered during the season will be on the same terms, and are to be 
paid for in the same manner” that upon receipt of the guaranty 
this contract Was made the basis of all future orders, that both 
parties acted Upron Its terns during the Whole season ane that it 
was produced by the company on the settlement of July 28. IS7S, 
wed made the basis of that settlement, 

It Is fully proved bry the Testi brani oft jolted] canned (arson, 
officers of the plarnatitt, that the cortis of this contract were the 
only terhis agreed Upon by the COMP MINTY tied Cuilioan Upon Which 
thie woods were shipped, It is proved beveoned all COMLPOVERSA 
that pron the settlement these terms were changed booth, an the 


amount ot the payment aud thie tirnve rf thre list pawimeent, saniel these 
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notes taken for the same. And it is conceded that these defend- 
ants were entirely ignorant of the matters occurring on settle- 
mient. 

This being the case, the instructions in question were, we 
think, erroneous and misleading. 

Observe the opening statements in the first) instruction : 
“We are to derive the intent of the guarantors from the words 
used ; thev may speclty exactly the termes thpron which they will be 
bound, ’ . ° but thev are to be held to the full 
extent of this, and the words of a guaranty will be taken as 


strongly against guarantors as the sense will admit.” 


What, the mere words; the exact terms; and these taken 
agalnist the puarantors as strongly aus the sense will admit, with- 
out reference to the terms of the primary contract or the other 
circumstances of the case? And this too. im a case where the 
Written Quaranty does het PUrport. to Conmtain the terms of credit 
agreed upon, concerning which the main issue is made by the 
ples dings, and upon which issue the evidence is so abundant and 
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The court, possessed with this feature of the writing that it 
preseribes no mode of eredit to be given, norany termes of credit, 
then listructs the yur that itis ‘an absolute undertaking tor pray 
for the goods, af die (Grilmaany) did mot” And referring: to the 
language of the puiaranty, thie court further charges that “the 
plaintiff was autherized to till the orders of Gilman given during 
the spring of ISGS, to hv eNXtent, anne upon any feries thrat bigelit 
subsequently bie aereed thpron, or it ties teriis were agreed Thyra, 
then pelarncitl breigrlat lisave: cleslt with Cerlrnsny dn aecordanee with 
its ordinary custom: and usage. and for all sueh orders defendants 
re liable. 

Phis we suggest is gorge bevone the scope of the case ries 
bry thee pleadiuges, ane leaves thr yuryv te disregard thre eviredlene 
us to the termi of eredit ured Laprerda TaN thie perbreedpval puartiens, te 


Vinoeh the gaarantyv uiust refer 
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It in effect submits to the jury also a question whether any 
terms of credit were ever agreed upon, and advises them if none 
were agreed upon, which is coftrary ta) plamtils pleadings, the 
plaintif? might deal with Gilman according to ds own ordinary 
custom and USAYE, ot Which we believe there Is he prool Wlhist- 
ever, and hold these defendants liable for such a transaction, 

Thus is volng pevond the law of such a cuse nie would tenia 
to mislead a jury, | 

So far the lustruction is UW paodi the Interpretation of the guar- 
aunty nicl the liahility oft the vuarantors thereon. The court then 
proceeds to Tistruct the jury on the further question as to the 
discharge of the guarantors in such a case from: Tabilitvy in the 
second request oni the praurt of the plartatl, lo Which eXception 
was taken. Tn substanee and effect itis charged that if the jury 
fined from: the evidence that the goods were sold to Calman om lis 
orders, dated Mareh Oth. ISTS.and thereafter, wned the letter of 
the defendants to the plaratitl, then the peleutnitael could hold them 
liable for all such orders viven In the spring of ISTS: “and at 
the eXplration of threat Thine, plarititl Wiis cil erty lw accep thie 
hotes of Crilrneen X Dick [oy thie wo nis ordered Ibs leita during site 
spring, and to follow out dts usual comrse of dealing in such CUSER. 
wd thee dese melends aire not discharged trom theivy aly pertion Ini prose 
Iyy said letter because of such settlement ape the taking of stieh 
hates, . 

ln other words, after the SClSOlls sales lind closed, the plain 
titl could send out its weet, us it edie bi) this cise, and Without 
wuny rewards to the terns of er ail nid preiVdbbedat ce ree dane acted 
Upon Inv the principal pxirties, take a settlement with the prinies- 
pal cebtor according to “its usual course of dealing in) sueh 
Gases, ane accept the notes of Siilnian AX Diek (a recent prartiver 
for the purchase price, atiel hiot eNoleprate the pularatitors, 

We submit that this is Hot the baw apepelicabel to these ollar- 
antors, who defend upon the ground of an alteration of the eon. 
tract by the principal parties without their knowledge or consent. 


wlio SAV We vuarmaintecd ho such tricheboteccdyye ss. We are pot parties 


te anv such contract, 
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And in this connection we are confident we may say there is 
no evidence in this record threat any other terms of credit than two 
equal payne nts were ever agreed LLprons bry the parties, or ever Thedi- 
tioned or heard of by any party or by any witness in case, until 
the settlement of July YSth, ISTS, which was long after the sea- 
son named in the guaranty had expired, and not a particly of 
evidence in this record that one of the pane nfs was to fall,on 
Nov. 15. IS7S. as mentioned tm the last mote It is conceded that 
the defendants did not puarantesc these notes, or know anvihing 
of therrexecution. [tis conceded that tn these notes for the first 
time, iT these hotes alone. appear these unequal pane pts of this 
Indebtedness, and one of them: in November lt is conceded that 
these cdetendants were not parties te atti such transaction, 
Where is there anv evidence to connect them with such an in- 
debtediess—pavable 1th Stleli stiltius sana iil stich tithes ” And this 


Is the indebtedness whieh the plauyutl sets upon its complarnt, 


anid seeks lo recover from these detereants. but thie poleannetill 


Cabibot recover Upon ilegatlons “\ it haeotat proof, for thie ilhiswer he . 
bile’s sted it claiin Ati The proot Wiis OlVedi obi thie: trial ler carti- 
neet anvone with such an indebtedness, exeept Gilman & Dick, 
nied threnn Only thpeerns thie ~ettlenment of July 2. SZ. te whieh 
dete bedatits Were pret puirties 

The atitheorities applieable tor thie cise iil bear ane liber direct- 
Ion port, are the following 

Pprsaneedt (ni Suretyshiap, Sees, oes, de sand cuses cited holding 
threat ba Varhaitiotk or departure treomen thoes te ritis enibraced it thie 
Slarantv or anv alteration of such terms without his consent. 
eXonerates the guarantor from: all lability 

Walrath vs TPhionipesens, HH Ebill S40 

Leeds vs. Dunn, LON. Y. 40% 


oetditrne vs. Dhozter, DO Gea Zoo 

Locke vs. MeVean. 33 Mieh. 475 

Brandt, Sees. 7S. L42—45, and cases cited holding that) the 
lraatoalits of a puarantor I= detertuiined and litnnite-ed b\ the tertils 


of the prinerpual contract and “the circumstances of the case” 


i i ees 


Walrath vs. Thompson, 4 Hill 200, 

Agawam Bank vs. Stever, IS N.Y. 902. 
Evansville Bank vs. Kaufmann, O3 N. ¥. 273. 
Belloni vs. Freeborn, 65. N. z. Ss). 


Springsteen vs. Samson, 52 N.Y. 705. 


Boyle vs. Bradley, 26 Up. Can, C. PLR. 373, 

In Walrath vs. Thompson, sepra, when the case was first be- 
fore the supreme court, the question was as to the meaning of the 
words “your account’ in the letter of guaranty, whether it was a 
precedent account or a prospective account. Held, that the 
words were ambiguous, and open to explanation by parol, 4 Hill 
ZU), 

On thesecond trial it Appearing that on delivery of the yoods 
the plamitit took to hote ol the principal, pavable Olt the 2? nd 
day of December following, or with vrace, on the Poth, und thie 
terms of credit: by the guaranty’ were Jawuary ist. Held, the 
guarantor Was hot liable, 6 HMt SHO. 

The court by Bronsen od. SUVs ; 

“If the note was out of the way, the fact that the plaiatitl 
received the gpuaranty, delivered the property, ana did not call for 
payment until the specified time had expired, would bea sufti- 
cient ground for presuming that he agreed to give the required 
credit. But the note takes away all ground for such an inference: 
and proves that the plamti? did mot give the specitied credit to 
the principal. On the contrary, he nade an agreement which 
obliged Jolson to pay at ati earhier period, The lac that the 
credit: Was abridged only a few days, Is jot Important, Cutting olt 
a week is as fatal as though it had been a month.” 

So we argue: If the notes of Gilman & Dick were out of” 
the Way, it would leave the matter Open to contest, byuat they prove 
that the plamtit® did not give the spectfed credit) to the 
principal, , 

And it matters not in the case’at bar that the last note was 


pivable a month and a half earlier thin January Ist IS7Y. 


In Leeds vs. Dunn, supra, the letter of guaranty was given 
for goods to be sold on a eredit of six months, and the goods were 
soll partly qt) four months anid partly oll SIX niotithis. Held, 
the guarantor was not holden for any part of the goods, 

The only ditlerence between thaset (‘iis nie the ole at bear Is 
there the letter of vuaranty tnentioned the termes of credit, ane 
pare evidence Was allowed to show that the prinedprtl parties 
adopted other terms, but the princi p@& is the same, 

fir thre (ieorgia cise, us quoted bhi Pranedt, Sec. oS: held. thost 
uo material alteration in. the prinetpa! contract, even though lor 
the benetit of the guarantor, discharged lis obligation. 

The Michigan CUSE, bes), Is Very early Our case, At the 
the time of the guaranty, which was tn the formeoof a bond, and 
did not apecuty the terms af eredil, save by referenece to the perineed pth 
contract, the primerpal poerties lac entered) rite gun apreehiene fer 
the sale of sewlhig bicte lilies by din: peleatnotael to David MeVeaun, 
contabning bptbtieraotls provistots, fii thee seventh stubelivaston it 
Was stated : 

“Neventh, Said DD. MeNean shall give lis mote of land for 
al! purchases of machines, at the thie of purchase, said notes to 
bee ony four tionthes time without piterest, If <0 clesired, ai ex. 
tension oof iie will be granted Ly OO OM. Locke, (the pelaanmtifl) 
ep tlit| ler SINE dave eon each trote, said MeNVean te perv lhiterest 
therefor at the rate of engl prem cere, pred COPPER CUTE, ” 

Subsequentiy on othe vartous sales MeVean gave his tive 
prroriitssars Hotes ta thie pelacnnatall therefor, pavable -~IN rhotithis 
iter clate, with pnterest after four taopnths at erg lit pres ave nit. (wath 
ohie except cota. Theld. il departure feataal ter gener recover 

fh othe case at bar the varianee is altogether more serious. 
Liitleed, the motes introduced by the plamtil prove a fatal var- 
lance dn the matter of cferest bevond what the conmplamt ale 
foun 


And the defendants can have the advantage of it Upon 


their geners] denial 


a 


The original contract is “with Interest at ten per cent. from 
maturity,” (p. 10.) The notes bear interest from date July 28th, 
1875, at ten per cent. and provide for “reasonable attorney's fees,” 
(pp. 7,8). By the contract maturity would have been Septem- 
ber 15th and January Ist following. 

The other cases cited illustrate that feature of the case aut bar 
which is so essential to the defense, that the letter itself did not 
specify the terms of credit, was ambiguous in this particular, and 
hence isexplainable by parol. 

Perhaps no opinion in cases recently decided is more satis- 
factory upon the several rules of the law of guaranty there con- 
sidered, than the one in 93 N.Y. 273, supra, by Ruger, Ch. J.” 

The letter of credit in that case Is in form as follows: 

“New York, December 29, S74. 
“Messrs. Bingham Bros., Evansville, Ind. 

“Dear Sinsi—Any drafts that vou may draw on Mr. A. Feig- 

“elstock, of our city, we guarantee to be paid at maturity. 
“Truly vours, 
: “WAUEFMANN & Bien.” 

No guaranty could be more general except it is addressed to 
the firm of Bingham Bros.. and hot to the publie generally, 
Held, to be a special guaranty for this reusol, 

And in construing this letter, the court stated three rules, Hs 
follows: 

“Some COnTrOVErsyV appears by the causes to have formerly tX- 
isted in respect to the rule voverlljig the courts mm the COnstruc- 
tion of guaranties, whether that should apply Which entitled a 
surety to have his contract strictly construed, or that imposing 
upon a party using the language the liability of having it n- 
terpreted most strongly against hima, but the weight of authority 
now seems to favor that construction which shall accord with the 
apparent intention of the parties, in conformity with the rule yov- 
erning the construction of contracts generally, (( iting CUSeS), 


@ 
“But when the meaning of the language used ina suaranty 


is ascertained, the surety is entitled.to the application of the strict 


“ty 


rule of construction and cannot be held bevond the precise terms 
of his contract. (Citing cases). 

“ When, therefor, the language of a guaranty is ambiguous 
and does not furnish conclusive evidence of its Hea, We are en- 
titled to look al all the circumstances of the cuse and arrive at 
the intention of the parties from these sources of information. 
(Agawatm Bank vs. Stever, IS N.Y. 902. Brandt on Suretyship, 
log: Walrath vs. Thompson, 4 Phill 200. Fells Law of Craaran- 
LV, Io: Caates vs, Meh, SUPP, Keate VS, Teniple, | 1. iV ¥ LOS: 
Springsteen vs. Samson, 52 N.Y. 705; Karmuller vs. Wrotz, 1S 
lows Sow : Hashbrook Vs. Piacldock, | Dearly. Tayi } ™ 

The C'anisicla cise, is stated in Drariedt, Dovle VS, Bradley (2b 
Up. Can. Co PL Re supra) is in its main features prectsely similar 
to thie one at ber, 

“i required Histehiners for a chicos hietory, canied iive A an 
order for it, whieh lie refused ter fill watlaeout SCCUPIEV, I} thereupon 
wrote to A as tollows : | Pecormbtbeyie Mite vou. and ait lie should 
feat] ity dads prroriise le Vou for anuithing ee Le ee! P consider 
miveelf jointly liable for the amount of S200. pavable im six 
enths te vour firm. 

“2 Phe reupran tibieed thee coneder field the meaning of the 
etlarintv, When considered with referenes te the surrounding en. 
Ctlitistiiliees, Was tint ii apopel tere ten Tlie ad ettie order NDP biased rived 
feor pencnedadnae r\ and te te other Drandt See. 245 

Sool ourease, the Lela raadits liitist suprpo te the order Gilman 
head qeren, Which the company refused te til itheut security, and 
the orders given “this spring’) i pursaanee of that ordet 

‘1 

The sixth assignimentoft error on deaving defendants motion 
fora otew triak, embraces mot oniv the errors in law oecurring at 
the trial, which we liave tow considered. but oisuthien nev ol the 
eVidence to justify the verdict One of the causes recognized by 
the code of this territers loryvrahiting a tiew trial is 

“6. Tnsuttcreney of the evidences to justify the verdict or 
other decision or that it is against law.” Section 286, Code of 


} ; } 
{ Vid Penmcveciti)lTre 


5 | 


Another section of the same code aids in the construction of 
what is deemed insufficiency of the evidence: 

“Where, however, the allegation of the cause of action or 
defense to which the proot is directed fs unproved, hot in some 
particular or particulars only, but in its entire scope and mean- 
Ing, it shall not be deemed a case of Variance, ° * 
but a failure of proof.” Section 140. 

In examining for evidence to justify the verdict in this case, 
the court must consider only the evidence Within “the scope and 
meaning” of the cause of action as alleged in the complaint, 

The only other requirement of the code tis to ah exception 
for insutticiency of the evidence is found in Section 279 as 
follows: , 

“But when the exception Isto the verdict 
upon the grounds of the insuthiciency of the evidence to sustain 
It, the objection niust specity the particulars In Which such evi- 
dence Is alleged to be Insufficient. * 

In the case at bar the motion tor aonew trial designates the 
Insufficiency of the evidence to justify the verdict as one of the 
gvrounds, “nid specifies the particulars thereot, i}. 200.) 

The motion was overruled, tial exception taken. 

[ii the motice of upped! tty the supreme court of the territory, 
the appellants designate for review. the order overruling sald tie. 
tion iis provided by ahi act of thre: legislative assembly of the ter- 
ritory entitled “An Aet to Anesmd Section Twenty-two of the 
Code of Civil Procedure” approved February 20th, IS79, pro 
viding : 

“Upon the final judgment or decision being rendered, the 
appellant on lis appeal from: such final judgment or decision, 
mav have anv intermediate order chumerated in this section 
(section 22 enumerates an order refusing a new trial) reviewed by 
the supreme court bv designating such order sought to be re- 


~*~ 


viewed in his notice of appeal trom the tinal judgment.” 


Chapter § Laws oft IS7$. 


See notice of appeal (pp 2h, 22.) 

We are aware of the rule of this court, whieh is in harmony 
with the general rule in courts of review, that the verdict of a 
jury will not be set aside where there is a confliet of evidence, or 
even where the verdict is contrary to the weight of evidence. 
And we now ask the court to review the ruling of the district 
court in refusing to set aside the verdict and grant a new trial for 
Insufficiency of the evidence, and the action of the supreme court 
In affirming such ruling, upon the theory that the evidence is of 
such a conclusive character as to require the court as a matter of 
law, 11) the CXETCISe of il sound judicial discretion, to set uside il 
verdict returned in opposition to it. 

Montelair vs. Dana, lOo7 US. 162. 

Randall vs. Ro Ro Co. LOO US. ATS. 

Lh sUpport of the exception that the evidence is tnsuflicient 
ly justify the verdict we claim that all the evidences without ma- 
terial conthiet shows affirmatively that thie orede I's referred la it 
in the letter of guaranty were viven ahd accepted Lprors terms of 
eredit, sid praavirnrenit nv Which one-half became due September 
loth, ISTS. and the other halt January Pst, ISTO and that sub 
sequently crn Juls PS. ISGS. these tertus Were ultered to corres- 
prorniel With the terns of said motes, without the consent of the de- 
fenedanits, lf =i), this verdict ciabitiel stand, 

All thie evden Is contaed ih the record, ‘ye. li—original 
record p. 37) . 

lis the order of events we start with “Exhibit A.” There is 
hie dispute that this contract Was stetied about the dav of its date 
January 21. ISS, by Gilman and by the company “per PLE. 
Fowler” and returned te the office of the COM AnN at Moline, 
[}}itvons, cand aa copen retatmedd byw Cerlnrrcaen lt was intended as an 
order for the yoods mentioned, and asa contract for the season, 
snd was made out upon the companys own printed form. The 
terms agreed upon theren were one-half September 14,1878, and 


one-half January I, Isa, and if Is stated all the goods ordered 


oh A te Seve 


. +) 


during the season will be on the same terms, and are to be paid 
for in the same manner. It las a price list attached. (yr. 10). 

Some information as to Gilman’s commercial standing in- 
duced the COMpPany to delay or decline the the order until some 
security was furnished. The letter of guaranty shows that the 
defendants became aware of the difficulty. whereupon they wrote 
this letter, and it was sent to the company in Gilman's letter of 
the same date, in which he inquires, “Will vou accept my order 
under the recommend inclosed? What order? There was no 
other order than the one of January 2) st. Referring to this 
“order” the company shipped the goods, and during the same 
spring filled four other orders of Gilman for like woods. The 
principals never metin the transaction, pntil their settlement in July 
long after the season covered by the. guaranty had expired. 

And the evidence shows that this contract of January 21st, 
was adopted by the parties, as the only basis of terms of eredit: and 
payment. No other tertas were ever mentioned in any of the 
correspondence between the parties. No other terms were con- 
templated by the officers of the COMME, 

We have the deposition of both Lobdell. the SeCCTeLaAry of the 
COMPANY When the transaaction vecurred, sini Carson, his succes. 
sor in office, who was secretary when lis deposition was taken. 

Carson testifies: “Exhibit A™ is the original order sent to 
the plamtitt by ah agent Mr. Fowler. . 

As far as | know there was ne dgrecment or contract for the priv 
rhiehit tor goods furnished 11) ISVS other thacan threat Hentioned i 
the original order, It was the Custom of the pelevnnitall to fill all 
orders during the season under the terms of the original contract 
or order, and which is specially tientioned in the printed part. 
To mi knowledge there Was he borders taperdal excep the eonditions 
mentioned im the order of January 21, ISTS, under which all 
subsequent shipments were tnade, and the records of the office 
show no other UPreenrent, i. : And the letter of 
guaranty Was accepted as security for all goods furnished under 


said order or contract. And the witness saves nothing to the con- 


trarv on the subject. 


>» « 
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Lolwlell alse SUVS | | have exXubined “Exhibit A.” know it 
was received by the company, and on account of the reported 
standing of Gilman, we declined to fill the order, Afterwards on 
account of the receipt of a certain guaranty, the company decid. 
ed to fill the order, and did so, (Witness then states as to filling 
four subsequent orders). Crtluasn’s order of January yO IS75, in) 
connecuion With the guaranty constituted the contract upon which 
the woods were sent. ‘Phiat is iv understanding of it. 

We remark that the foregomig testimony by the managing 
officers of the company would oramarily be held conclusive upon 


the COPpOration, 


i Mi te ‘or * 


Criltietn aise testifies: [lave seen thas pReper before, *Pextiabat 
A.” That » iV wighature. The last time TL saw it was when we 
settled up for the goods 1h July IS7S. Mr. Fowler lad that priate 
per and Thad another, We settled hy) for all yoods [hia from 
the company for the season atmounting to 81000. TD paid 850001 
cash and Biave the notes of Gultaam& Diek for the balanee. And 
these are the totes (hotes ii evidence). When we settled we lad 
hie other pret prer's lyefore Us excep this contract, prices anel everyv- 
tlitnigy, 

Mason alsa testifies: Wis present ata settionient about the 
last of July, ISTS. between Fowler and Calman & Direk. Saw 
this paper there then, “Exhibit AO Phe agent said be lad given 
hire tite tia the cohtlract thisety the COTMPMENEV W isfieed, “abide they 
COMP Potiiscd the toatter and setthed that both notes sliould be 
bintede chtve tip thre dallot PS@s. 

The entire evidence, the contract iself, the written t STDTEMnIN 
of the officers of the COTM PRIEEN, Lhe shit pennpenil of the rods, the 
vohduet of the pearties during thie entire seusoal ol sales, meting 


ahd relving 


Liprarny leritis pn rleetiv understand without question tr] 
ispute, the production of the contract when the dav of settle- 
Ment caine Ly the plaritifl's silliie ag nt whio sighed it-—all miake 
it clear, positive, uncontradicted ciise, ais staitend itt the alswer ane 
bhi this our exception te ey renee. mi penis thie affiriuiativels thiaat the 


orders referred toon the letter of pusiranty were pived ned tilled 


se psa “i 


ot 


upon other and different: terms of credit and pavinent, from those 
adopted on the settlement, and mentioned in the notes, 

And now to make our excepulon complete, We have only to 
eall attention to the fact, which ts 7 proof without controversy, 
that this settlement was had and these hew terms adopted with- 
out the knowledge or consent of these parties. Schaetzel swears 
positively that he knew nothing Of it until the notes had ma- 
tured and been sent to the bank for collection. Crilbert testifies 
positively that he was entirely unaware of any such thing, until 
he was told by Gilman some tinge afterwards. Mason testifies 
thev were not present at the settlement, 

Here then is a case of complete eXoneration, by eViddence 
that Is not contradicted or avolded: ft isclear, full ane complete, 
and no judge can read it, or court hear it, and find otherwise. 

How then. this astonishing verdict? As said ina New York 
case: “At is the bold case of a trial ot a single Issue, Tn whieh 
the plaintiff had a verdict, Without any testimony in conflict with 
an established defense.” : 

Algeo vs. Dunean, 59 N.Y. S15. 

Yes, a defense established Without TETAS confthet of testimony, 
and without any fact in avotdanece or reply. A defense estab. 
lished mainiv by the plamntitls own evidence. “The piaintitf pro- 
duces these notes, showing a comolete alteration of all terms ever 
bevore heard of in the transaction. The plantitl produces its 
account of settlement, of even date With the notes, signed 1 
both parties at the same the, showing a liquidation of the in- 
debtedness, 81,001.05, by bills receivable. dated July 2s, IS7S, due 
Sept. lo, ISVS, 8950.55: due, Nov. 15, IS7S, S450: cash to bal- 
ance, $90.52; and a change too moevery particular for the benetit 
of the COTMPRUNLN, mnaking the finest pean tapered S100 tore than the 
second, and the second a month wd ai half before January # 
IST, : 

The plaintith produces Lobdell and he SUVS: These notes 


were taken upon that settlement. A blank is furnished our 


‘ 
, 
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ope) 
traveling agents to report their business when out on their trips. 
That isa statement by Fowler, our agent, of his settlement with 
Giltaan. The notes accompanied the statement. 

Then we put Crilmian on the stand and he SUVS, Ves, that was 
the settlement then made. With the original contract before 
them, showing the season's terms agreed upon, they change the 
Whole bargain to correspond with those notes. And) Mason save 
the change to earlier puVinentis Was because bowler biad piv Teer 
that contract more tine than the company desired, and “so they 
compromised the matter, and settled that both motes should be 
made due in the fall of Is75." A complete alteration then is 
shown without conflict of testimony. Both parties admit) that 
this is what transpired on the settlement without the knowledge 
or consent of these platntifts bhi CTPOr, 

This verdict was one of those His ~teries of the jury box ihite 
Which we do bet care to Preegurire:. Lt nent perverse, it was the re- 
sult of some gross Hilsapprehension on the part of the jury. It 
may ine they did not understand what tertis of eredit ated pruls- 
ment the plaimtdl was bound to prove. as the ortgiial terns 
avreed hp rerda, within the SCD P Ot of its pric cteLLPges, More thar like ly 
they were dished by the tustructions of the court to whieh eXCE)r 
Hlonis care taker, 

Phere is one reason wis this cert bebat\ look tte the suth- 
elenev of the evidence that does mot exist tn maaiy cases, ane that 
is the character of the evidenee, Which rests alist entirely hi 
written prov, There |- Hier egthest lan 1h} the couse as to the crecdibalits 
Of Opposing withresses, to be judged of frome them appearance on 
the stared, The original order sities bev booth puertios, the order 
of Mareh fot hy, cuniel thi fortune stabese cyte bil orders of Corlrian, the ace 
count of settlement and the two totes ip evidence, are the writ 
ten evidence of the myrectienit ane the transaction between the 


principal pany ties, Thes never het. except ae thie Toul es when 


i 
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} 
the original order was taken, and?at the close, when the settle 
ment was had. The testimony of the two managing officers of 
the company is also in writing, and no one controverts their de- 
liberate evidence. And the defendants’ obligation is also in writ- 
ing. Gilman and Mason also testified’ as to the settlement, and 
no witness opposes them. The defendants are called merely to 
prove they knew nothing about ‘the settlement, and no withess 
opposes them. The only witness’ whose testimony suggests any 


discrepancy, is Lobdell, and his discrepancy, és only with himesels; 


and that too in quite ithi Immaterial port, whether the contract of 


January 21st was laid aside by the company, or merely held in 
SUSpelse, until the SCCULILY Wits fiirnishedt, But then he poes on 
to explain, consistently with lis deposition, and as shown by all 
the evidence on the subjer t, that when the SCCULILY was furnished 
this contract was revived, ane readopted ws the basis of the sea- 
son’s sales, and acted upon without dispute by both parties until 
the day of settlement, “] do not mean to suyV that we shipped 
those goods without stating any Prices or tert. Mr. Cailinen breeed 
our price list (annexed to the eoutract, the record shows) and 
knew what the terms of credit were, We accepted the puaranty 
and order of Mareh Oth Upot the usual season's ternis such as were 


embraced in that contract.” 


And so every question upon this record is a question of law, 
That the verdict is unsupported: by the evidence, is a matter of 
law. That there is no evidence jto prove these unequal payments, 
and Oe af them tit Nove mber, sel up in} the complaint, its the ihi- 
debtedness guaranteed by these plaintiffs in error is a matter of 
inspection and a matter of law.. Phat all the evidence, without 
material conthict, shows thrat the season's Teriiis, Upon Which the 
voods were sold and peavinent vilairatiteed, were subsequently ant 
settlement materially ultored, Witiout the consent of the guaran. 
tors, If also a matter of law for the court, If this be “0, the 
next assigninent of errors ts welll taken that the verdict is ivibllist 


law. And the supreme court of the territory erred in attirming 


the judgment, 


$7 


We now ask this court to administer the law. We have 


aimed to bo accurate in our statements and make plain to the 
court the grounds, on which we insist this verdict must be set 
aside, even at the hands of an appellate court. Lt there were 
anvthing further we could add, to aid the court in this examina 
tion, we would not vet wipe the pen, nor pause in the argument, 
Respectfully submitted, 
Hl. AK. WHITPON, 

Counsel for Plaintiffs in Error, 

WINSOR & SWEZEY, 


Attorneys for Plaintiffs in Error. 
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[Note. References in this Brief are to the paging of the printed Transcript. 
Tne Recorp. 


It is proper to remark preliminarily, that the Record 
herein is, to say the least, inartistic as a Record; and that 
the Transcript sent up abounds with clerical errors. 

What, if there be a Bill of Exceptions, answers that pur- 
pose is to be found on pp. 5 to 21 ine.; and the Judge’s cer- 
tificate (and allowance %) of it (p. 21) speaks of it as “ fol 
lowing’’ when it precedes. It would appear (p. 19) that in- 
structions were asked by the Plaintiff below, and that the 
Defendants below excepted to the Plaintiff’s fifth instruc- 
tion, and to 


the Plaintiff’s first instruction commencing &c—to the 
end of the first instruction 


and 


to the Plaintiff’s second instruction as modified and 
given. 


These “ instructions” are not set out; the Judge’s charge is 
given (pp. 17 to 19 ine.) ; and there are bracketted numbers 
at the side of it. Inferentially we may suppose that these 
numbers have something to do with the ** Plaintiff’s instrue- 
tions’ referred to; but how far the paragraphs they adjoin 
reproduce the Plaintiff’s Prayers and how far they represent 
the Court we cannot determine. 

Nor can we determine, with precision, what portions of 
excepted 


*? 


the charge embrace the “ Plaintiff’s instructions 
to, so that the application of the ** Exceptions” and “ as- 
signments of Errors ” (p. 39) becomes a matter of inference— 
not to say conjecture. 

In the Brief for the Defendants-in-Error, Counsel set out 


(p. 16) what they understand to be— 


the instruction (plaintift’s request No. 1) to the jury, to 
which exception was taken. 


And also— 


the instruction (plaintiff's request No. 2) to the jury, to 
which exception was taken. °* 


Is there anything in this Record which renders it possi- 
ble for this Court to be sure that the “ exceptions ” noted 
were taken to the “instructions ” as quoted ” 

It would seem that the attention of the Court is not di- 
rected to the alleged Errors, in this respect with sufficient 
particularity to avoid the application of the rule stated in 
Burton vs. West Burton Ferry Co., 4 0. S., 474, 4763 and 
Conn. L. 1. Ud. v8. [nion Trust ta.. £45 [}. S.. 250, Pol. 

If this defect is not fatal, and the leniency shown in U, 
S. vs. Morgan, 11 How., 154, is extended to this Record, it 
may assist the Court in its ascertainment of the facts to 
present the following brief presentation of them. 


Tue Facts. 


One Peter Gillman, resident at Sioux Falls, Dakota, in 
January, 1878, desired to get, on credit, from the Moline 
Plow Company, certain agricultural implements for sale, 
and gave an order therefor to P. FE. Fowler, the Plow Com- 
pany’s traveling agent. (pp. 10 and 11). The Company de- 
clined to fill this order after looking up Gillman’s commer- 
cial standing, and so notified him, (p.11). (This letter of 
notification is not produced; an omission to be referred to 
hereafter.) 

Thereupon Gillman sent the Company a letter under date 
of March 9, 1878, (p. 5,) enclosing a recommend, or guaranty, 
as follows : | ; 


3 


Sroux Fatus, D. T., Jlarch 9th, 1878 


Mo.uine Plow Co., 
Moline, Ill. 

Sirs: We, the undersigned, are acquainted with Peter 
Gillman, of this place, (formerly of Fon du Lae, Wis.,) 
and have no hesitation in endorsing him as an honest, 
capable business man, and deserving of confidence and 
credit. We think your informant in regard to Mr. 
Gillman’s business ability and capacity, was in error, if 
not selfish and malicious. We will satisfy all orders 
Mr. Gillman gives this spring, such as plows and culti- 
Vators, 

Wa. B. Dick, 
Hl. GILBERT, 
JACOB SCHARTZEL. 


There is a variation of the order given in this letter of 
March 9th from that in the * order’ of January 21st, to be 
referred to hereatter. 

The Secretary of the Plow Company notified Gillman that 
the ** recommend ” was satisfactory (}?. 6) and goods were 
sent on this and other orders amounting to $1,051.05. 

In July, 1S78, the Plow Company's Avent ‘settled’ with 
Gillman by getting 350.52 in cash and two notes, one for 
$590.55, payable September 15, 1878, and one tor $450, pay- 
able November 15, 1878. These notes were signed by Gill- 
tian and Dick, who was one of Gillman’s * recommenders,” 
or guarantors. 

W hether Dick Wits only w * recommender” or whether 
he was secretly (so far as the Plow Company was concerned) 
interested with Dick in the business does hot appear, 

The notes were not paid, and the Company brought suit 
against the “recommenders > May 50, 187% Apparently 
there was a mis-trial (sce Carson's deposition, }?. 10); and 
upon the seeond trial the Company recovered against Gil- 
bert and Schartzel, having discontinued as to Dick, who 
made no answer and died some time prior to this trial. 
(p. 16.) : 

Motions tor new trial, &c., were overruled by the District 
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Court, and the Sapsome Court of the Territory on appeal! 
sustained the lower court, and the Defendants below bring 


the case here. 


PoOINTs. 


Upon the appeal from the District to the Supreme Court 
of the Territory nine points of error were assigned (p. 22). 
The assignment of errors accompanying the Record names 
nine alleged errors ; the brief for the Plaintiffts-in-Error relies 
upon eight alleged errors. 

Of these the eighth (numbered ninth) i is general, and, as 
it were, a summary of such as precede it. It is not neces- 
sary to consider it in detail. | 

The fifth, sixth, and seventh (numbered sizth, seventh, 
and eighth) are also general : | 


that the motion for a new trial was denied ; 
that the verdict was not set as against law ; 
that the evidence is insufficient to sustain the verdict. 


The first and second are addressed to the admission and 
exclusion of testimony, and the third and fourth to the 
charge of the Trial Court. 


I. 


The first point made by the Plaintiffs-in-Error is that a 
letter press copy of a letter written by Mr. Lobdell, then 
Secretary and Business Manager of the Plow Company, 
should not have been introduced in evidence. This bit of 
evidence and the manner of its introduction are set out on 
p. 6 of the Record. 

In strictness, perhaps, Gillman should have been called 
upon to produce the letter before Lobdell testified to the letter 
press copy. But it is submitted that after Lobdell had, un- 
challenged, testified to the writing of the letter and its pur 
port, that he had sent it to Gillman, and under it sent him 


5 
goods—it is submitted, we say—that after all this was in, it 
was rather late to object to the letter press copy itself as sec- 
ondary. For all the damage i¢ could do the Defendants be- 
low had been done without any objection on their part. It 
was, as is strongly pointed out by the learned Judge who 
delivered the Opinion of the Territorial Court, “ wholly im- 
material whether the plaintiff [below] replied to the letter 
fof Gillman] or not,” (pp. 31, °2.) The rule there laid down 
is the settled rule of this Court. 

Mining Company v. Tuylor, 100 U. S., 37. 


It may be doubted, too, though the resolution of such a 
doubt, favorably to the Defendant-in-Error, is not conceived 
to be necessary to the affirmance of the judgment below— 
whether a “ press copy” of a letter made, practically cotem- 
poraneously with the writing of the letter, is not rather a 
duplicate than a copy, using those terms in their technical 
sense. The two are made by the same ink, and in the iden- 
tical hand, and with an accuracy as to minute detail impos- 
sible to be obtained in a copy. 

Nor can it be doubted that, if the objection to this “ press 
copy” had prevailed, the Defendant-in-Error would have 
had read the “office copy” of the letter which Carson's 
deposition (read for the Plaintitls-in- Error) had appended to 
itas Exrhilit E, (pp. 10-12.) 


I. 


The second point made by the Plaintiffs-in-Error is that 
the Trial Court erred in excluding the answer of Lobdell 
to Interrogatory 11, of his ** Deposition,” (pp. 13 and 14). 

Whether this Deposition was taken for use at the prior 
trial, or at this, or when it was taken, there is nothing in 
the Record to show, though the opinion of the Supreme 
Court of the Territory says it was designed for use at the 
prior trial, (p. 52). 

The question asked was whether there was 
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any agreement between the plaintiff [below] and Gill- 
man, or between the plaintiff and detendants [below], 
that the time mentioned for payment in the order of 
Jan. 21,1878, should govern for any and all sales made 
during the spring of 1878, under theedefendants’ [be- 
low] letter of guaranty? I[fso state regarding it. 


This was a question susceptible of, and intended to evoke, 
a categorical answer. | 

There either (1) was, or (2) was not, such an “ agreement;”’ 
or (3) the Witness had no knowledge on the subject. The 
only answers that were responsive were “ yes” or “no,” or 
“Tdo not know.” If there was such an agreement and the 
Witness knew what it was and said there was he was to say 
what it was. 

The answer was properly rejected, as the Territorial 
Court held, for Mr. Lobdell’s * understanding ” or opinion 
about the matter did not rise to the dignity of knowledge. 
It was knowledge of a fact that was called for. To this 
‘all he responded with the statement of his construction of 
certain other tacts. 

The Territorial Court Committed no etror in sustaining 
the exclusion of this Answer. And, as is pointed out by 
that Court in its Opimton (pp. 32, 33), the reading of the 
Deposition of a Witness who is present in Court, where no 
foundation has been taid for using it in contradiction, or by 
Way of impeachment is inadmissible. 

Moreover, in view of the real question dt issue in this case 
and the Law governing it, the Plaintiffs-in-Error sustained 
no injury by the exclusion of this Answer, as will be seen 


hereatter. 
LiL. 


The controlling point in controversy, and the one mainly 
relied upon by the Plaintith-in-Error, is that the Trial Court 
erred in its instructions to the Jury in r spect of the lia- 


bility of the Detendants [below jas Guarantors. 
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If the Court held rightly in this respeet there is an end 
to the case. 

It is not necessary to follow in detail the opposing argu- 
ment on this point. For that argument, able though it is, 
does not give the Law of the case. 

The relations, obligations, limitations, and scope of the 
contract of cuaranty, as known to the common law* are 
stated by this Court in the cases (not on the Brief of the 
Plaintiffs-in-Error) of, | 

Davis Sewing Mach. Co. vs. Richords, WS OS, 524, and 
Daris va. Wi Ihe. 14 7. See 109. ; 

This was a Dakota case, tried by a Dakota Court and 
under Dakota Law. It is submitted that that law settles the 
“ase, 

Counsel for Plaintitts-in- Error have cited from the Dakota 
Law the definition of a ruaurantee., 

This is Section 1649 of the Civil Code (Mr. David Dudley 
Field’s Civil Code, enacted it is believed into law by Dakota 
before its adoption elsewle: In the Appendix to this 
Brief are cited the other sections of the Code bearing on 
guarantee, and also those relating to Letters of Credit. 

To the one or the other, Or pr rapes te both. of these cate- 
gories belongs this “recommend, _ 

If it be a “* letter of credit” no notiee of its acceptance 
by the Defendant-in-Error was necessary to bind the writers ; 
and under Section 1605, no terms or limitations having been 
Imposed by it, the ereditor co id take any tertus tie pole assed 
with his principal debtor. 

Treat it asa guaranty, and the neces =sith for notice of ae- 
ceptance is removed. 

Indeed there is no contention here, on the Reeord at least, 


that there was anv objection of that sort raised. 


“bhis term is Used lu lis ofdita ys =e bees peeisecues jie writer of 
this Brief does not profess to know pr sely what the (ommon Law did 
hold about guaranty, but he ear appreciate the rule which has been created 
by the Common Law as administered by English Courts, guided perhaps by 


statutes, and the American Courts that have followed their lead 


s 


Clearly, under Section 1659, if this was a “ guaranty ”” it 
was an “unconditional” guaranty. It was not a guaranty 
that if the Plow Company would fill Gillman’s orders and 
settle with him in a particular way the guarantors would 
make good his default. But it was as the Trial Court held 
(p. 17) an undertaking 


absolute and unconditional, and in pursuance of its 
terms the plaintiff [below] was authorized to fill the or- 
ders of Gillman, given during the Spring of 1878, to 
any extent and upon any terms that might subsequently 
be agreed upon. : 


The only limitation or restriction was that Gillman’s or- 
ders should be for “such as plows: and cultivators,” and 
should be given “this Spring.” | 

There is no pretence of objection to the time when Gill- 
man did give the orders, nor that the goods ordered were 
not “such as plows and cultivators.” 

Gillman evidently understood this ** reeommend,”’ be it 
“letter of credit’ or * guaranty ” to be general, for he gave 
an order in the letter that transmitted it, and subsequent 
orders, and subsequently, March 30, April 18th and May 2d, 
ordered other similar implements, and received them. 

The Plow Company regarded the “* recommend ” as gen- 
eral, and so treated it; and the Blaintiffs-in-Error, until 
called upon to assume the responsibility they had voluntarily 
-ineurred, so treated it and so regarded it. For they must 
be held to have intended the consequences of their deliber- 
ate act. 

But the contention at the trial was, and has continued to 
be, that somehow this * recommend” had incorporated in 
it the * contract’ of January Zlst, 1878, between Gillman 
and Fowler, which prescribed terms'of payment; and that 
they, the Plaintiffs-in-Error, are releqsed, (or “ exonerated,” 
to use the terminology of the Dakota Code,) by a subse- 
quent change of terms of settlement, made by the Plow 
Company’s Agent and Gillman and Dick. 
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That there was such a connection as this is an ingenious 
afterthought, wholly unwarranted by any testimony in the 
Record. It is a question of tact found by the Jury adversely 
to the Plaintiffs-in-Error after a full and fair submission of 
it to them by the Trial Court (pp. 18, 19). 

It is not believed that this Court will go out of its way to 
help a contention like this, which is not grounded in 
either commercial or ethical morality. For it is clear that 
but for this * recommend” the Company would not have 
parted with its goods to Gillman, whose default in paying 
for them proved that his commercial rating was correct. 
The PlaintiffS-in-Error certitied that they endorsed him as an 
‘honest, capable business man, and deserving of confidence 
and credit,” and that they would “ satisfy all orders” he 
gave * this Spring, such as plows and cultivators.” So the 
Company vuve him ‘“‘eredt”’?; and the * confidence” the 
Company gave him upon this * endorsement” having been 
misplaced is it not proper that they should * satisfy” the 
* orders” he gave? 

It is true that exception was taken by the Plaintiffs-in- 
Error to the refusal of the Trial Judge tosubmit to the Jury 
three special issues framed by them, covering this line of 
defence, and instruct that a special verdict might be ren- 
dered Upon any or either of them, pop). 16 and 17.) But, 
while the Court was justified (see Opinion, pp. 33 ef seq.) in 
this refusal on technical grounds of practice, it did in effect 
submit the issues tothe Jary. It stated the defence even 
more clearly than the “issues in writing” do, and the Jury 
passed upon it. 

It is difficult to see how from this Record it could have 
done otherwise. 

Not only is there an entire failure of any proof that the 
Plaintiffs in-Error contemplated guaranteeing the fulfiilment 
by Gillman of the “ contract” of January Si. 178; but 
there is an entire absence of any proof that either of these 
two ever heard of it until after the * settlement” with Fow- 
ler in July, 187%. Moreover, if was in evidence that (rill. 
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man, in his ** order”? accompanying to dhe * recommend,” 
called for a different bill of goods from what the * contract” 
named. Would he have done this had he thought that the 
“recommend ” only covered the specific“ contract ” of Jan- 
uary 21, 18787 Would he have gone on and ordered other 
goods, from time to time, as he did’ And would the Com- 
pany have filled his Orders if security for the January 
contract was only in its contemplation when it received the 
‘recommend 7” . 

But if it be said that probably neither Gillman nor the 
Company were versed in the learning gf “ Guaranty,” 
that no argument should be drawn from/‘their acts under the 


and 


“recommend,” there are omissions in the evidence of large 
significance. Gillman was on the stand, but he did not pro- 
duce the letter of the Company declining to enter into the 
* Contract” of January. He did not offer to testify to what 
he had told his ** recommenders ” to pre eure their ** endorse- 
ment.” If he had said to them—* Fowlerand I made terms 
as given in this contract; the Company declines to deal with 
me. Will you guaranty my fulfillment of the terms of that 
Contract ¢ °—is it possible that his able Counsel could have 
omitted to, at least, offer toshow this? But there is no such 
offer. Schartzel took the stand, and apparently he had never 
heard ot the " contract 2 until he told Hollister, ot the Bank, 
who presented the over due notes and the “ guaranty,” that 
he (Schartzel) * had nothing to do with the notes.” 

Gilbert, too, was called as a Witness; and he says nothing 
about his knowledge of any such contract. 

Here was a case where a * guaranty” or * letter of cred- 
it,’ general, absolute, and unconditidnal, (save as to the 
period in which orders for agricultural! Implements are to be 
given) in writing, Was sought to be modified by reference 
and relation to a certain other writing, not expressly named 
or connected with it and not one of the parties who seeks 


such modification, opens lis mouth to say that be so under- 


stood it or produces a scrap of writing to s» connect the 
two! - 
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What could the Jury conclude but that the alleged rela- 
tion was an afterthought 7 


IV. 


The lower Court, it may be said generally, and without 
further discussion, committed no error in refusing to set 
aside the Verdict and give a new Trial. 

There is certainly enough in this Reeord to justify a Ver- 
dict and Judgment thereon. 

But it is again respectfully submitted that the Record does 
not present the points sought to be raised against the action 
of the Trial Court with that precision and detiniteness which 
should exist to bring them fully and fairly before this 
Court. 


ow. 


In Brier. 


The Reeord is faulty as a Record. 

Disregarding those faults and getting at what appears to 
be the gist of the controversy, the Plaintiffs-in-Error rave 
a “letter of credit” or * cuaranty * to the Defendant-in- 
Error in favor ot One Gillman, por which the Detendant- 
in-Error gave him credit, and he detaulted. 

This “letter of credit’ or * guaranty” was in writing, 
and on its tace unconditional and absolute. 

The Plaintiffs-in-Error sought to avoid their liability 
under this a r by alleging that it. yy relation, embraced 
certain terms as to settlement contained inanother and sC) ae 
rate paper, which were not followed, 

And this question of fact having been submitted toa Jury, 
the Jury determined the tact agaitist them. 

kt. D. Mussey, 
Of Cinnesel. 
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not binding until notice of its acceptance is communicated 
by the guarantee tothe guarantor; but.an absolute guaranty 
is binding upon the guarantor without notice of acceptance. 

Article III. Interpretation of guaranty. 

$1655. Implied gaaranty. In a guaranty of a contract, the 
terms of which are not then settled, it is implied that its 
terms shall be such as will not expose the guarantor to 
greater risks than he would incur under those terms which 
are most common, in similar contracts, where the principal 
contract is to be performed, 7 

$1656. Of solvency. A guaranty to the effect that an obli- 
gation is good, or is collectible, imports that the debtor is 
solvent, and that the demand is collectible by the usual legal 
proceedings, if taken with reasonable diligence. 

$1657. Recovery. A guaranty, such as is mentioned in the 
last section, is not discharged by ansomission to take pro- 
ceedings upon the principal debt or upon any collateral secu- 
rity for its _ nt, if no part of pina could have been 
collected there! Vv. 

$1658. Jnsolrency presumed. In this cases mentioned in 
section one thousand six hundred and fifty-six, the removal 
of the pr Ine ipal trom the terr itory . leavi ner no property there- 
in from which the obligation might be sutistied, is equiva- 
lent to the insolvency of the principal, in its effect upon the 
rights and obligations of the guarantor. 

Article iv. Liability of Gauarantors. 

$1659. Guaranty construed, AN cnatanty is to be deemed 
unconditional, unless its terns import some condition pre- 
cedent to the hability of the guarantor. 

$1660. Liahidity—when and how. A guarantor of pay- 
ment or performance is lable to the guarantee immediately 
upon the detault of the principal, and without demand or 
notice. 

$1661. OF cond tonal olligation. Where one guaranties 
a conditional obligation, his liability is commensurate with 
that of the principal, and he is not entitled to notice of the 


default of the principal, unless he is unable, by the exercise 
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of reasonable diligence, to acquire information of such de- 
fault, and the creditor has actual notice thereof. 

$1662. Limitation of obligation. The obligation of a guar- 
antor must be neither larger in amount nor in other re- 
spects more burdensome than that of the principal; and if, 
in its terms, it exceeds it, it is reducible in proportion to the 
principal obligation. 

$1663. Legal contract roid. A guarantor is not lable if the 
contract of the principal is unlawful, but he is liable not- 
withstanding any mere personal disability of the principal, 
though the disability be such as to make the contract void 
against the principal. 

Article V. Continuing guaranty. 

$1664. Definitton. A guaranty relating to a future liability 
of the principal, under successive transactions, which either 
continue his liability or from time to time renew it after if 
has been satistied, is called a continuing guaranty. 

§1655. Rerocaton. A continuing guaranty may be revoked 
at any time by the guarantor, in respect to future transac- 
tions, unless there Is a continuing consideration as to such 
transactions which he does not renounce, 

Article VI. Exoneration of guarantors. 

$1656. Eeroneration. A guarantor is exonerated, except so 
far as he may be indemnitied by the principal, it by any aet 
of the creditor, without the consent of the guarantor, the 
original obligation ofthe principal is altered in any respect, 
i 


? 


or the remedies or nights of the creditor against the prinei- 
pal, 1n respect thereto, it any Was itupaired OP suUspH nded., 
$1657. Vou! promise. A promise by a ereditor, which for 


any cause is void, or voldable by hiitm at hits option, does 


not alter the obligation or suspend or impair the remedy, 


within the meaning of the last seetion. 

$1668. Aliration ed. - Tl SCiSsiot f an ae 
ment altering the orginal obligation ot a debtor, or im- 
pairing the remedy of a creditor, does not restore the la 


bility of a guarantor who has been exonerated by such 


agreement, 


It} 


$1669. Part performance. The acceptance, by a creditor, of 
anything in partial satisfaction of an obligation, reduces the 
obligation of a guarantor thereof jn the same measure as 
that of the principal, but does not otherwise affect it. 

$1670. Delay no discharge. Mere delay on the part of a 
creditor to proceed against the prinéipal, or to enforce any 
other remedy, does not exonerate a guarantor. 

$1671. Jademnity. A guarantor, who has been indemnified 
by the principal, is liable to the creditor to the extent of the 
indemnity, notwithstanding that the creditor, without the 
assent of the guarantor, may have modified the contract or 
released the principal. 

$1672. Ac ct of law. A guarautor is not exonerated by the 
discharge of his principal by operation of law, without the 
intervention or omission of the enaenter 


CHAPTER I. 
SURETYSHIP. 


Article I. Who are sureties. 
Il. Liability of sureties. 
III. Rights of sureties. 
IV. Rights of credjtors. 
V. Letter of credit. 
Article I. Who are sureties 
$1673. Definition. A surety is one wie at the request of 
another and for the purpose of securing to him a benefit, 
becomes responsible tor the performance by the latter of 
some act in favor of a third person, or livpothecates property 
as security therefor. . 
S164. Sure ty who appears priverpal, OQne who appears to 
be a principal, whether by the terms ofa Written instrument 
or otherwise, may show that he is in fact a surety, except as 


against persons who have acted on the tai ith of his ap parent 
character of principal. 

Article II. Liability of sureties. 

$1675. Obligation. A surety cannot be- held beyond the 
express terms of his contract, and if such gontract prescribes 
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a penalty for its breach he cannot in any case be liable for 
more than the penalty. 

$1676. Like other contracts. In interpreting the terms of a 
contract of suretyship the same rules are to be observed as 
in the case of other contracts. 

$1677. Continues as surety. Notwithstanding the recovery 
of judgment by a creditor against a surety, the latter still 
occupies the relation of surety. 

$1678. Exoneration. Performance of the principal obliga- 
tion, or an offer of such performance, duly made as pro- 
vided in this Code, exonerates a surety. 

$1679. Same, A surety is exonerated ; 

1. In like manner With a guarantor ; 

2. To the extent to which he is prejudiced by any act of 
the creditor which would naturally prove injurious to the 
remedies of the surety or inconsistent with his rights or 
which lessens his security ; or— 

3. To the extent to which he is prejudiced by un Omission 
of the creditor to do anything, when required by the surety, 
Which it is tis duty to do, 

Article IIL. Rights of sureties. 

S16S80. Rights ofa quaraul vr. A surety has all the rights of 
a guarantor, Whether he becomes personally responsible or 
hot, 

$1681. Proceedings against principal. A surety may require 
his creditor to proceed against the principal, or to pursue 
anv other remedy in his power which the surety cannot him- 
self pursue, and which would lighten lis barden: and if, in 
such Ciuse, the creditor neylects to do St), the surety is exon- 
erated to the extent to which he is thereby prejudiced, 

$1682. May compel principal. A surety may compel his 
principal to perform the obligation when due, 

STOS:. Reimbursement, It il surety satisties the principal 
obligation, or any part thereof, Whether with or without les 
gal proceedings, the principal is bound to reimburse what 
he has disbursed, including necessary costs and expenses ; 
but the surety has no claim for reimbursement against other 
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$1669. Part performance. The acceptance, by a creditor, of 


anything in partial satisfaction of an obligation, reduces the 
obligation of a guarantor thereof in the same measure as 
that of the principal, but does not otherwise affect it. 

$1670. Delay no discharge. Mere delay on the part of a 
creditor to proceed against the principal, or to enforce any 
other remedy, does not exonerate a guarantor. 

$1671. Indemnity. A guarantor, who has been indemnified 
by the principal, is liable to the creditor to the extent of the 
indemnity, notwithstanding that the creditor, without the 
assent of the guarantor, may have modified the contract or 
released the principal. ot 

$1672. Act of law. A guarautor ig not exonerated by the 
discharge of his principal by operation of law, without the 
intervention or omission of the creditor. 


CHAPTER IU. 
SURETYSHIP. e¢ 


Article 1. Who are sureties. 
LL. Liability of sureties. 
III. Rights of sureties. 
IV. Rights of creditors. 
V. Letter of cre ait. 
Article I. Who are sureties. | 
$1673. Definition. A surety is one who, at the request of 
another and tor the purpose of securing to him a benefit, 
becomes responsible for the performance by the latter of 
some act in favor of a third person, or hvpothecates property 
as security therefor. 
$1674. Surety who appears principal. Qne who appears to 
be a principal, whether by the terms ofa written instrument 
or otherwise, may show that he is in fact a surety, except as 


against persons who have acted ou the faith of his apparent 
character of principal. 

Article II. Liability of sureties. 

$1675. Obligation. A surety cannot be held beyond the 
express terms of his contract, and if such contract prescribes 
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a penalty for its breach he cannot in any case be liable for 
more than the penalty. 

$1676. Like other contracts. In interpreting the terms of a 
contract of suretyship the same rules are to be observed as 
in the case of other contracts. 

$1677. Continues as surety. Notwithstanding the recovery 
of judgment by a creditor against a surety, the latter still 
occupies the relation of surety. 

$1678. Eroneration, Pertormance of the principal obliga- 
tion, or an offer of such performance, duly made as pro- 
vided in this Code, exonerates a surety. 

$1679. Same. A surety is exonerated : | 

1. In like manner with a guarantor ; 

2. To the extent to which he is prejudiced by any act of 
the creditor which would naturally prove injurious to the 
remedies of the surety or inconsistent with his rights or 
which lessens his security ; or— 

3. To the extent to which he is prejudiced by an omission 
of the creditor to do anything, when required by the surety, 
Which it is tis aduty lo be, 

Article IIL. Rights of sureties. 

$1680. Rights of a guarantor, A surety has all the rights of 
a guarantor, Whether he becomes personally responsible or 
not, 

S168 1. Proceedings against prmeipal, A surety may require 
his creditor to proceed against the principal, or to pursue 
any other remedy in his power which the surety cannot him. 
self pursue, and which would lighten his barden: and if, in 
such case, the creditor neglects to do so, the surety is exon- 
erated to the extent to which he is thereby prejudiced, 

$1682. May compel principal. A’ surety may compel his 
principal to perform the obligation when due, 

STOS83. Reinmburse ment, if iu surety satisfies the principal 
obligation, or any part thereof, whether with or without le- 
gal proceedings, the principal is bound to reimburse what 
he has disbursed, including necessary costs and expenses; 
but the surety has no claim for reimbursement against other 
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persons, though they may have been benefitted by his act, 
except as prescribed by the next section, 

§1684. Same. A surety, upen satisfying the obligations of 
the principal, is entitled to eafurce every remedy which the 
creditor then has against the principal, to the extent of re- 
imbursing what he has expended; and also to require all 
his co-sureties to contribute thereto, without regard to the 
order of time in which they became such. 

§1685. Entitled to all securiiies. A surety is entitled to the 
benefit of every security for the performance of the princi- 
pal obligation held by the crecitor, or by a co-surety, at the 
time of entering into the contract of suretyship, or acquired 
by him afterwards, whether the surety was aware of the 
security or not. 

§1686. Principal’s property first. ‘Whenever property of 
a surety is hypothecated with the property of the principal, 
the surety is entitled to have the property of the principal 
first applied to the discharge of the obligation. 

Article IV. Rights of crecitors. . 

$1687. Right to every security. A creditor is entitled to 
the benefit of everything whi:b a surety has received from 
the debtor by way of security for the performance of the 
obligation, and may, upon the maturity of the obligation, 
compel the application of such security to its satisfaction. 

Article V. Letter of credit. 

$1688. Definition. A letter of credit is a written instru- 
ment, addressed by one person to another, requesting the 
latter to give credit to the per-on in whose favor it is drawn. 

$1689. Zo several. A letter of credit may be addressed to 
several persons in succession. 

$1690. When writer Vable. The writer of a letter of credit 
is, upon the default of the debtor, liable to those who gave 
credit in compliance with its terms. ; 

$1691. Classes defined. A letter of credit is either general 

or special, When the request for credit, is addressed to 
specified persons by name or description, the letter is special. 
All other letters of credit are general.. 
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$1692. General. A general letter of credit gives any per- 
son to whom it may be shown authority to comply with its 
request, and by his so doing it becomes, as to him, of the 
same effect as if addressed to him by name. 

$1693. Successive credits on. Several persons may success- 
ively give credit upon a general letter. 

$1694. Continuing gsaranty. If the parties to a letter of 
credit appear by its terms to contemplate a course of future 
dealing between the parties, it is not exhausted by giving 
a credit, even to the emount limited by the letter, which is 
subsequently reduced or satistied by payments made by the 
debtor, but is to be deemed a continuing guaranty. 

$1695. Notice io writer. The writer of a letter of credit is 
liable for credit given upon it without notice to him, unless 
its terms express or lnply the necessity of giving notice. 

$1696. Credit must c gree with letter. If aletter of credit pre- 
scribes the persons by whom or the mode in which the credit 
is to be given, or the term of credit, or limits the amount 
thereof, the writer is not, bound, except for transactions 
which, in these respects, confurm strictly to the terms of the 
letter. 
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THE EASTERN DISTRICT OF MISSOU RL. 
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MOSES C. BIGNALL VS. JAMES TI. GOULD. | 
] UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges 
of the circuit court of the United States for the eastern district of 
Missouri, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
at the March term, 1883, thereof, between Moses C. Bignall, plaintiff, 
and James TH. Gould, defendant, a manifest error hath happened, to 
the great damage of the said Moses C. Bignall. as by his complaint 
appears, We, be Ing willing that error, if any hath been should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
In this behalf, do command vou, if judgment be therein given, 
that then, under your seal, distinetlvy and openly, vou send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supremus Court of the United States, tovether with this 
writ, so that vou have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceeding= aforesaid being Inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the laws and 
customs of she United States should be done. 

Witness the Tkonorable Morrison R. Waite, Clief Justice of the 
Supre me Court of the United States, this 16th dav of June, in the 
vear of our Lord one thousand eight hundred and eighty-three. 


Issued at office in the city of St. Lous. with the seal of the clreuit 
court of the United States for the castern district of Missouri. dated 
as aforesaid " 

[Seal of the United States Crreuit Court, Eastern District of Missouri. ] 
A. F. See. 


f . a / ; cual f ourt / pial if NMates. | fg i sii District ‘il Misses ; 


hy —_—_—_—_—-—. Deputy 
Allowed by— 
SAMUEL TREAT, Judy 
Z Return fey Writ 
UNITED STATES OF AMERICA, 


feast “ai District ot Missouri. } 


i cstvead de Picte® Too thee spyadai bred aD the with nmwrit | hie re with triulis- 
mit to the Supreme Court of the United States a daly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same 

ln witness whereof | hereto subseribe mv name and athx the seal 
of said eireuit court at office ino the citv of St. Lous this loth dav 


of June, A. JD) TSS5 
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MOSES C. BIGNALL Vs. JAMES H. GOULD. 


| Endorsed :] No. 1857. United States circuit court, eastern dis- 
trict of Missouri. Moses C. Bienall vs. James I]. (could. Writ of 
error to the circuit court of the U.S., east’r. dist. of Missouri. Re- 
turned and tiled 16th day of June, 1883. A. P. Selby, clerk. 


o The United States of America to James LI. Ciould., Greeting : 


You are her by cited and admonished to be and appear ata Su- 
preme Court of the United States to be’ holden at Washington onl 
the second Monday of October next, PUP scant Lo au writ of error tiled 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Missouri, wherein Moses C. Bignall is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the Judgment rendcred against the said plaintiffin error, as in 
the said writ of error menuoned, should not be corrected, and why 
speedy justice should not be done to the parties In that behalf. 
Witness the Honorable Samuel Treat, judge of the circuit court 
of the United States for the eastern district of Missourt, this 16th 
day of June, in the vear of our Lord one thousand eight hundred 
and eighty-three 
SAMUEL TREAT, 


didi [nited Ntates District (ouyt, least ra District of Missouri. 


| hereby acknowledge service ot this eitation tor defendant, J. II. 
Gould. . 
JAY F. TORREY, 


Ot Counsel for Lh fendaut. 


: | Endorsed :| No. dso7. United. States circuit court, eastern 
district Or Mis-our! Noses i. Bigonall iN, James HI. Ciould., 
Citation. Filed June 16, 1885. A. P. Selby, clerk. 


5 [NITED STATES OF AMERICA, “| 
feast yi District of Missouri. } 


AS he 


In the Cireuit Court of the United States in and for the Eastern 
District of Missourt. 


Be it remembered that on March 26th, A.D. 1SS3, at the regular 


March term of the cireuit court of the United States for the eastern 
district (>) \fissoul ' thi re Was til df my rf ave ot court it certain amended 
petition, Which said amended petition is in words and figures fol- 
lowing, to wit 


A ji¢ yadled Pietition 
["nited States Cireuit Court, Eastern Distmet of Missour) Sept. Term. 
ISS 1. 


Moses C. BiGNALL, Plaintith vs. James TL. Gor 11), Defendant 


And now comes Moses ©. Bienall, plan ttf in the above-entitled 


cause, and by leave of court tiles this lis-aqmended petition, and ~1Vs 
that lie isa resident of the citv of Si. Lous, in the easte rn district of 


the State of Missourl, and a citizen of the State of Missouri, and com- 
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plains of James H. Gould, residing and doing business in the village 
of Seneea Falls, in the State of New York, and a citizen of the State 
of New York, and suvs— 

That heretotore, to wit, on or about the Jth diay of April, IS7o, 
‘at the salad city of st Lous, the sata Janies | (routed entered Into 
bond under his hand and seal, herewith tiled, whereby he bound 
himself, lis heirs, eCXecutors, admilhistrators, anid fssivtlis, to pRLy to 
the plaintiff, Moses C. Bignall, ten thousand dollars, to be void only 
upon the following conditions, to wit: Phat whereas on or before the 
Ist day of April, IS7S, the said. Moses C. Dignall became unable to 

pay and satisfy all his just debts and liabilities; and whereas 
t the Gould Manufaeturing Co... of Seneca Falls atoresaid, was 

Ole oft the creditors of the sated Nba e€; Dien itt canna Whereas 
the said Gould M't’g Co., Mrs. Hannah 2. Groultd, of Seneca Falls, ane 
Angus MeDonald.ot Roch ster, N.Y Bit wihii the timeslot es by) purchase 
ofa large number and smount of said debts and clatms then existing 
against the said Moses C. Bignall: and whereas the satd last-named 
parties, or elther at this bik, Thay deer it for thre Ir thiterest to become 
the assignees of other of said debt< and claims now Visting against 
the said Moses C. Bignall: Now, therefore, if the sad Crould Mft'g 
(‘o., the said Hannah B. Gaould. and the sard Angus MeDonald shall 


acquit, release, and (lischargve sala \I. <n I} tial) Within ohe vear 
fron the dite hye real of all and =prpertp teal tine cdi bets call c| iithis atore- 
enc that have been ssivliee? too Clie dip oF that mav b assioned to 


them, or either of them, bv wood and = suthicient releases in writing 
to be made by them and to be delivered by them to said) Moses © 
Bignall— 

And the plarntitl further saves that mm ease all of ~ihhed conditions 
were not fulfilled as above « Ypressed. then satd bond was to remain 
n tull foree and effect 

That at that — he was owing about S50.000 to divers persons 


The said Aneus MeDonald leld oat that date by as<renment from 
many ol plamitih ereditors the sn oOfeol So ttt or therenbouts, an 
itemized statement of allot whieh y til? cam ascertain is hereto 
attached and marked “bBo And said Tlanmal DB. Gould at sard time 
held rlarmtitl’s suld debts by assign nt froma large number of 
plaintill 's sald creditors, S260 r thereabouts, an itemuzed state 
ment of all of which plaimtul ertain is hereto attached and 
marked “CL.” And at sand tin (sould Mite Co. was plaimmtiff’s 
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been damaged in the sum of ten: thousand dollars, and for other 
proper relief. 
TAYLOR axp POLLARD, 

i Attys for Plaintiff. 


Exuipit “ B.” 


Claims Thi lid hy Angus Me Donald against M ( : Biquall and thee Parties 


from il hom Assigur df, 


Candee, Ames & Co. .___- a inthe si lecaceth eects nn 
James Farman .---- aes ae ae GY SO 
Hamilton Rubber Co. --—- erases a dae 719 70 
lowa Farming & Tool Co. ...-. ---- : saan oan < a oe 
gg EE ee a erm 
NN NN nn wee wale i 203 30 
Scualts RE Ram a eee Sk NE a OEE Seeman oe SRY eon Jo hd 
I oe ecsatnen genie p2t ob 
Spang, Shaifaut & Co,....... ian peri P aie ———@ wee oe 
Morris, Tasker & Co... ...-... eet tee eg oe unse Ee 2 
Bignall iia wick eb walk ated ean alec nia . oe: | et 
itn Pescna Banber Co.......« «e«o- | eae . Bae ae 
©. Vosburg (ge ARRON AG sola os AE NONE ee Ran Piteen oe e e 202 US 
S ExHinir “C.” 


Claims aE lf hy Mrs. Hlannah ih Gould against Ve Fr Biquall ATT thi, <— 


, ~ > ° 
Parties fron wheone elssiqned. 


Shultz Belting Co... -- ee a .. 4033 80 
Spang, ene peer ee Ble. oo 
Pete Voaive & Cu....... Dia ene nie S}6 ob 
J. A. Calwell, Boston ~~ : 3 954 67 
Pe Been ee th OO. nc s.. : ; S41] 2? ] 
Kupferle & Boishen ._..- ; i sicamie aia Id, Yo 
J. A. Field, Son & Co.. is aaescls Acumen : SOM) GI 
W. B. Douglass nhac’ a 1S,8 44 
Stanley, lage & Co. a i 1844 OF 
Schultz Belting Co. (notes)... - 2. —' a 3 TO 4 


And afterwards, to wit. on Mav J!d, ISSS. there was filed the fol- 
lowing answer to amended petition, to wit: 


Answer. 
United States Cirreuit Court. Eastern District of Missouri 


Moses C. Branacpi, PI, rs. Jawes He Goutp. Def’ 


a ie , ‘ . " ) a , 
Phe above bathed adeletlant. tov typi mttorhnevs, lor ablswer to thr 
; + + . . . As . 
above-named piaintitl “ ilbeladed pPelillom., saves: 
Phat it is true, as therein alleged. that said plains ff lives im saad 


St. Louis, and that this defendant lives in said New York 
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That if Is true, as alleged, threat lie executed sid beotnel oft April 
Lith, IST9, and that it contained the conditions set out in said peti 
tion. 

That it Is Irue, as illeged thie re In), thisat peleutnn til at the date ot the 

execution oft Sila fom Wits oOWwlhe bout lity thousand deol- 
‘y lars to divers persons, and that satd Angus MeDonald held 

itt that date, by SSL Ende bit Tren Paha iy] peisaintitl’s creditors, 
the sum-of six thousand dollars or thereabouts, and that the item- 
ized statement attached to plamtil » je tition and marked “B™ isa 
correct list of =sttel claims : ane threat 1 63s «true, as thi rein all cred, 
that said Hannah B. Gould at said tine held of plainuils said debts, 
by assignment from oa large number of plamtith’s said creditors, 
twenty-six thousand doliars or thereabouts, and that the itemized 
statement thereof attached to plaintiff?’ petition aud marked “C" 
isa correct list thereof: and that it) is true. as therem allewed, that 


the (ionic Manufacture (oo was thi reolsarnitifl = creatitor to the 
amount of about seven thousand dollars 
That It is tribe, its thi re it) calle cry 1, thi Lt obbbenn'e thy Lt) cody veaur lisacd 
elapsed betore this suit was begun since the execution of said bond, 
nicl thirst bie rt hae r sirlel Cronied = Misvninat wetting Cos ble] PPecteriads I} 
Gould, nor said Angus MeDonald, had. within said vear, or subse 
- 


quently, eee tnt d. relensed. or adisel reread thre pelarmetill drerern from 
, ’ " . i . 
nivel thie debts Or cislins Tretal, GQwiteed, OF Cigttithiedd IV Thiethe then- 


} 7 t ‘ } } 4 
tioned in said boned, but that ata mot true, as allewed that demand 
} ’ ' 
Was or bias been biiede at sale Tithie, Or abv athier thie, to liseharee 


. " . e 
‘ ; of , *1ys% ’ i} " 
“ihled ciabitips, ©] ‘ si ¥ €)i t it aa 
i f } ’ ?? } ; i 
i — | if TI i) i ~ j | - j Tit 
. 

] : if] ] j } ,% ‘ ’ ’ ¢ : ; a " 
Porriddil i bist Pperer dl Cilia iii “ai if " if} ae | cy if ca il } ¢yto} ii? (i? 
, . . 
culi\ other “taiil 

Paty ‘ , , 
Phiat there Was no consideration for the exeention of said bond 
’ ’ ' 
’ , ‘ ; ‘ 
WV beers cide cfeeterl (] Tit Tp? \~- ‘) | ‘ | a Tt - r | ~ 
’ ’ ca 
. " ’ ‘ " ; ¢ ‘ ; t| 
Vii, furthves “wer! “Vs Vorth 2oth 
14) Bove! ' , ' j . t 
i é . }?] i. ‘ > ‘ ~ i i ~ 
: +} ‘ ‘ ‘ j 
| ae ? i? i . | ‘ i ~ | ' ear 
eastern district of Missom mbes ' editors 
» ‘ hye 
ctl i ae | e*] I 4 ; Vo Poth 
- , , 
IS, 9) } _ ' i] (i «if 
~ ] ] ‘3 ; 
a" ae a » | ! I | | : j ‘} 
f 
i‘? ’ ? ~ | = ‘ - ‘ ’ ‘| 
, 
q*T , , ’ , , 
| ' — 
. 2 ' ; 
) 
¢) 4} : , 
‘4 ' ' ‘ | s? ' i ' i 
} ‘ 
(y j \] ‘ ‘ west 
5 
lt ’ i 
‘ 
T* 7 
= i> ‘ {, ‘i f ‘ | ? 
‘it " ry\ 
‘ -. 
+ 
, ; 
.a. - j piel 
bey 


oe een a Oe 


6 MOSES C. BIGNALL VS. JAMES H. GOULD. 


Defendant therefore says that he is not lable to plaintiff in any 
sum, because each and every one of said claims referred to or set 
out in plaintiff's amended petition were fully discharged on his own 
application, and within one vear after the execution of said bond by 
operation of law. 

Wherefore defendant prays to be hence dismissed with his costs. 

And further answering, defendant says that subsequent to 
1] the institution of said proceedipgs in bankruptey against 
plaintiff, and prior to said adjudication, and on said date of 
the execution of said bond by him, he and plaintiff, both believing 
that said proceedings in bankruptey against plaintiff would be dis- 
missed, entered into an agreement wherein and whereby plaintiff 
conveyed to defendant certain of his assets which had theretofore 
been by him included in his said schedule as a part of his ussets, 
and. in consideration of said transfer of said assets to him, defend- 
ant agreed that said Angus MeDonald,*Hannah B. Gould, and the 
Gould Manufacturing Co. should discharge said claims agaist the 
plaintiff herein, and forthe better securing said plaintiff against said 
claims entered into the bond here sued on. But defendant says that 
by reason of said subsequent adjudicatjon contrary to said expecta- 
tions of this plaintiff and defendant, said agreement was rendered 
inoperative and void, and that subsequent to said adjudication plain- 
tiff’s assignee In bankruptcy instituted. proceedings against this de- 
fendant, and recovered from him said assets so conveyed by plain- 
tiff to him, in consideration for which -he agreed that said claims 
should he discharged us wforesaid, and to secure which last sald 
agreement he exccuted said bond. i 

Defendant therefore says that there was a failure of the considera- 
tion for which said bond was given. 

Wherefore detendant prays to be hence dismissed with his costs 

JAY L. TORREY, 
DYER, LEE & ELLIS, 
Attorneys for Defendant. 


12 And afterwards, to wit, on May 23rd. A. D. 1883, there was 
tiled the following replication, to wit: 
[ee plication 
Mosks (. BiGNaus vs. James H. Goutp 


Comes now the plaintitP herein, and,! for replication to deft t's an- 
<wer, denies each and every allegation thereof. 
TAYLOR axp POLLARD. 
Attys for PT yi 
And afterwards, to witpon June 7th. ISS5, the following furthe) 


as + ° } '* j . 
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MOSES CC. BIGNALL VS. JAMES H. GOULD. 


Judginre nf. 


Moses C. Branacc. Plaintiff, ) 
Us 1857. 


James Hl. Gounp, Defendant. J 


Now comes the plaintiff, by attorney, and also comes said defend- 
ant, by his attorney, the plaintiff by Taylor and Pollard, the defend- 
ant by Jay L. Torrey and John P. Ellis, and this cause coming on 
for hearing the same is submitted to the court without the interven- 
tion of a jury upon the pleadings, proofs, and arguments of counsel, 
Upon consideration Whereot, and belug fully wdvised tn the premises, 
the court finds the issues for the plamtil, and assesses lis damages at 
the sum of one cent. 

It is therefore considered by the court that the plarititl, Moses €, 
Bignall, have and recover of the defendant, James li. Ciould, the 
sum of one cent, the damages aforesaid by the court assessed, and 
that the costs herein — be expended be taxed against sald plaintiff. 


13 And afterwards, to wit, on the same dav, June 7th, ISS5, the 
following further proceedings were had in said cause, to wit: 


Motion for n N; Tria } kil if 


Moses C. Bignary, Plaintif, 
i IST 


James H. Gouin, Defendant. J 


Now comes the plaintiff by attorney, and tiles motion for a new 
trial herein. 


And afterwards, to wit, on June Sth, IS85, the following further 
proceedings were had in sald cause, to wit 


Moses C. Brawnanr. Platntitf. 


’ tay 


James H. Gourp, Defendant. J 


Now Come the parties by their attorme Vs, ane the Court, having 


considered the plaintitl’s motion fora mew trial heretofore tiled. orders 
that sail motion be overruled 


? 


And thereupon the said plaintiff presents to the court his bill of 
exceptions, Which is allowed, signed, and ordered to be tiled and made 
part of thi record herein 


And atterwards, to wit, on June 16th, ISs5. the following further 
proceedings were had in said cause, t 
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Writ of krroi . Citation, and Bound kiled AV Approve df. 


Moses C. Branaur, Plaintiff, ] 
v. 187. 
James H. Gounp, Defendant. J 


Now comes the peleannitill by uttoryey, and presents to the court a 
writ of error to remove this cause to the Supreme Court of the United 
States, and a citation citing anid addnionishinge the said defend- 
14 ant to be and appear ata Supreme Court of the United States, -_ 
til the neXt teri thereof, ty) the second Monday oft October, 
next; which said writ of error Is alowe d, and said citation signed 
by the judge. And the said plaintiff also presents to the court Ins 
bond in the penal sum of five hundred dollars, which bond is itp 
proved and ordered to be tiled as part of the record hereny, 
Said bond is in words. and tigures.following, to wit: 


15 Bod. 


Know all lied by these Presents thist we. Moses :. Dignall, as 
prine Ipal,and Sam. Slawson and Walter Slawson, as sureties, are 
hel d and firin ly bound unto James ET. (Grould In the full finial just 
sum of five hun dred dollars, to be prila to the said Jamies IH. Gronld, 
his heirs, executors, administrators,or assigns; to which payment, 
well and truly to be made, we bind! ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents 

Sealed with our seals, and dated this l4th Lay of June, in the 
vear ot our Lord Copy thous ind { ler bit iF ] indre “ atid ( lvhty-three. 

w ne! reas lately at the Mareh term, Pipe of the circuit court of 


the U4 States for the eastern district | Missouri, In a suit de- 
enti ne said court between Moses C. Bigs “all. plamtill, and Janies 
[{. Grou a. rf fendant, judgment Wasar nile red noainst et sald Moses 
(', Bignall, and the said Moses C. Dh | doc aving obtained a writ of 
error of the said court to reverse hei iudgment in the aforesaid suit, 
and a ‘tation direeted to the said i Os "I (sould, citing and ad- 


monishing hing to be and appear atta Supreme Court of the United 
sstautes, to tT breodad nal Washin Lot) thie SCO] \I. naay of October 
next: 


ar il n of the above ébligati li that if i 
WOW, Lilt condition Of the above obligation is such that if the said 
} } >? ‘a? ‘ ‘ ‘ } } 

Moses C. Ii Shall prosecute salad writ to elect. and answer all 
damages ahd costs if he tail to make wood his plea. then the above 


obligation to be void: else to rematu in full force and virtue. 
MOSES C. BIGNALL.  [skat.] 
SAM. SLAWSON., PSEA. 
WALTER SLAWSON. [sean 


Sealed and deilveredad Th presehnce oi— 
7 
‘ } ’ 
Approved oVv— 


SAMUEL TREAT, Judge. 
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16 UNITED STATES OF AMERICA, } 
Kastern District of Missouri, | 


88: 


Sam. Slawson and Walter Slawson, obligors in the within bond, 
berg duly sworn, on their oath depose ric suy that they are each 
worth, over and above their debts and liabilities, the sum of two 
thousand dollars, and that they own property to that amount, sub- 
ject to execution, within the State of Missourt. 

WALTER SLAWSON, 
SAM. SLAWSON 


Subscribed and sworn to by said Walter Slawson and Sam. Slaw- 
son, the above-named affiants, this I4dth dav of June, A. D. 1SS5, 
before me, at office in the city of St. Louis 

A. P. SELBY, 
Comr iH) S. Cor. Court, he. Dist Mo 


[Endorsed :] No. 1857. United States cireuit: court, eastern dis- 
trict of Missouri. Moses C. Bignall vs. James Hl. Gould. Bond, 
SHO. principal ; ; , sureties. Filed 16th dav of 
June, 1883. <A. P. Selby, clerk. 


17 Said bill of exceptions filed iis aforesaid Is in words anil 
tigures following, to wit: 


Bill of Ereeptions 
In the lL nited States Cireuit Court. Kastern District of Missouri 
Moses C. Branauy os. James He. Govip 
be it remembered that on this the seventh day of June, ISS3. the 
ubove-entitled eause cute on to he at ir by thie Court, a unr hav 
Ing been waived by stipulation in writing duly signed 


art. offered and read in 
and fienres as follows, 


The plaintiff, to sustain the Issues on his 
evidence the bond sued on, which is in wor 
to wit: 


’ ; 
Bond 


a Know al] ret) that |. James ‘Tl (rey ital Of Sepnecn Falls. New 
York, are held and firmly beotarned Te) Nos » &, I} (rq) || bt) Tiaer Yo nal 
sum of ten thousand dollars, lawful money, liquidated damages, to 
the payment of which T bind myself: heirs, executors, adminis 
trators, and asslynes, firmly by thes presents 

“Sealed with mv seal, at the eitv of St. Louis and State of Mis- 
sourl, this 7th day aft April, A. D. 1879 

“The condition of this obligation is such that whereas, on the Ist 
dav of April, IS7TS. the said Moses © Peper lf became tinal tee Peay 


and satisfy all his just debts and labilittes, and whereas the Gould 
Manufacturing Company, of Seneca Falls atoresaid, was | ot th 
creditors of the said Moses ©. Bignall, and whereas the said Gould 
Manufacturing Company, Mrs. Hannah DB. Gould, of Semeea Pall 


~) we! 
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and Angus McDonald, of Rochester, N. Y., became the assignees by 
purchase of a large number and amount of the said debts 
18 and claims then existing against the said Moses C. Bignall, 
and whereas said last-named parties, or either of them, may 
deem it to their interest to become the assignees of other of said 
debts and claims now existing against Said Moses C. Bignall: 
“Now, therefore, if the said Gould Manufacturing Company, the 
said Hannah B. Gould, and the said Angus MeDonald shall acquit, 
release, and discharge the said Moses: C. Bignall within one vear 
from the date hereof of all and singular the debts and claims afore- 
said, and have been assigned to them, or that may hereafter be as- 
signed to them, or either of them, by good and _ sufficient release in 
writing, to be made by them, and to be delivered by them to said 
Moses C. Bignall, then this obligation to be void ; otherwise it shall 
remain in full force and virtue. 


“ (Signed) JAMES H. GOULD. [srat.J]” 


Plaintiff proved by Hugo Muench that he was the assignee of Big- 
nall in bankruptev, and that as such assignee there came into his 
hands the sum of $177.04 in ISSO, ayd 85,000 in June, ISS1, and 
$12,439.11 in October, IS81, and $5,493.59 in: March, 1882, making 
a total of $23,109.54, and no more was ever received by him as such 
assignee; that of the sums so received by him there was collected 
$17,439.11 of the Gould Manufacturing Co.; that he paid no divi- 
dend until Mareh 14th, 1882, at which time there was a dividend 
paid, so that each creditor received forty-six cents and ,°,%; of a cent 
on the dollar, and no more; that said dividend was the tinal one, 
and immediately after paying the same said estate was closed and 
he was discharged. | 

It was admitted in open cotirt that no creditor was paid 
1! more than 46 cents & 43, of accent on the dollar. 
Here the plaintiff rested. — ; 

The defendant offered no evidence, but relied upon the following 
admissions made by the plaintiff in open court: 

First. That proceedings were begun against the plaintiff for an 
adjudication in bankruptey April 25th, 1S7S. 

Second. That the plaintiff was adjudicated a bankrupt April 25th, 
LS70. 

Third. That the plaintit® obtained his discharge under the bank- 
rupt act May Oth, ISSO; that he filed his petition therefor November 
15th, IST). . 

No other testimony was given nor admissions made at the trial 
save those contained in the pleadings. , | 

The plaintiff then asked the court te declare the following propo- 
sitions of law as applicable to this case, to wit: 

Ist. The bond sued on is a liquidated bond, and, the breach being 
admitted by the defendant, plaintiff? is entitled to recover the liqui- 
dated sum, 310,000. ; 

2nd. That if the bond is not a liquidated bond, still, under the 
Issues and the evidence, plaintiff? is entitled to reeover more than 
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nominal damages, notwithstanding plaintiff's discharge in bank- 
ruptey. 
The court refused thus to declare the law, and the plaintiff then 
and there duly excepted. | 
The court thereupon rendered judgment for the plaintil, and as- 
sessed his damages at one cent only. 
Plaintiffexcepted to the action of the court In assessing only nominal 
damages, and on the same day filed a motion to set aside the 
20) judgment and for a new trial, which motion was in words 
anid figures as follows, to wit: 


Motion for a New Trial and to Set Aside Judgment. 
M. C. Biawaur vs. J. HW. Gourp. 


Comes now the plaintiff, and asks the court to set aside the judg- 
ment and grant him a new trial herein for the following reasons, to 
wit’ , 

Ist. Because the court erred in holding the bond sued on to be 
penal instead of a liquidated damage bond 

2nd. Because the court erred in not granting the declarations of 
law asked by the plaintiff. 

Srd. Because the tinding and judgment of the court is for nominal 
instead of substantial damages. 

(Signed } TAYLOR & POLLARD, 
Attys for thie Plaintiff. 


That on the Sth dav of June, ISS5, the court having considered 
sald motion overruled the same;and the plamtf? then and there 
objected and excepted lo the aetion crf thie eourt in overruling said 
motion. 

Piarmatill tenders this lis bill of exc prllotis, and prays the court to 
allow, sign, and seal the same that it may become a part of the ree- 
ord, Which is accordingly done in Open court this Sth day of June, 
ISN5 


SAMUEL TREAT. [sear] 


>] [NITED STATES OF AMERICA, eee 
heuste ri District of issOuUri. j , 


& A. P. Selby, clerk of the cireuyt court of the United States mn and 
for the eastern district of Missouri, do hereby certify the writing 
hereto attached to bea true transcript of the record and proceedings 
in) Cuise No. }So7 of \l _& Dienall, poicarnatitl, aorainst Jim = I] (sould, 
defendant, as fully as the same remain on file and of reeord in said 
ease mn miv offer. 

ln witness whereof T hereunto subscribe mv name and atlix the 
seal of said court, at office in the citv of St. Louis, in said district, 
this oth day of September. in the vear of our Lord eighteen hun- 
dred and eighty-three 

_ oa ” eh, , tial Sf ‘ Q‘irmeriit ¢ ‘ } ‘ , I} ‘ , ‘ \I 
1. P. SEL. 
f leak of aid fwurt 


By PT. L. CRAWPORD, Deputy. 


|? WOSES ¢. BIGNALL Vs. JAMES H. GOULD 
f 


2) [Endorsed:| No. VS57. United States erreuit court, eastern 
Bignall onadlst James TL. Gould, 


distriet of Missourt. Vises ( : 
Duly cortitied traiscript of the reeord and. proce dings ‘os the elena. 
entitled Crillse. 
= Phendorsed:] IS57. From UU. S.ccirecuit court, east. dist. of 


Mo. Moses ©. Bignall es. James PL Grould.  Transeript to U. 


>. Supreme Court. 


Endorsed on cover: EK. Missour: C. CC. U.S. No. 328. Moses C. 
Dienall, plarmtil a3 €rTror, T4 Jiimies iI. (rout iled bth Octoby i 


1SS35. 
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Supreme Court of the United States 


OCTOBER TERM, 1886. 


MOSES ©. BIGNALL, | 
Plaintiff in Error, 
fe No. 
JAMES H. GOULD, ) 


Defendant in Error. 


STATEMENT AND BRIEF OF PLAINTIFF IN 
ERROR. 


H. M. POLLARD, 
Counsel for Plaintiff in Error. 


With whom is 
S. N. TAYLOR. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


MOSES C. BIGNALL, 
Plaintiff in Error. 
os. 

JAMES H. GOULD, 


Defendant in Frror. 


STATEMENT AND BRIEF OF PLAINTIFF IN 
ERROR. 


STATEMENT. 
This was an action for a breach of the following bond, 
Viz.: 


“Know all men that I, James IH. Gould, of Seneca 
Falls, New York, are held and firmly bound to Moses C. 
Bignall in the penal sum of ten thousand dollars, lawful 
money, liquidated damages, to the payment of which | 
bind myself, my heirs, executors, administrators, and 
assigns, firmly by these preseuts. 


“Sealed with my seal, at the City of St. Louis and 
State of Missouri, this 7th day of April, A. D. 1879. 


FE 
i 
: 
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“The condition of this oblig: \tion is such that, whereas, 
on the 1st day of April, 1878, the said Moses C. Bignall 
became unable to pay and satisfy all his just debts and 
liabilities, and whereas, the Gould Manufacturing Com- 
pany, of Seneca Falls aforesaid, was one of the creditors 
of the said Moses C. Bignall, and whereas, the said 
Gould Manufacturing Company, Mrs. Hannah B. Gould, 
of Seneca Falls, and Angus ‘McDonald, of Rochester, 
New York, became the assignees by purchase of a large 
number and amount of the said debts and claims then 
existing against the said Moses C. Bignall, and whereas, 
said last named parties, or either of them, may deem it 
to their interest to become the assignees of other of said 
debts and claims now existing against said Moses C. 
Bignall : } 

“Now, therefore, if the said Gould Manufacturing 
Company, the said Hannah B. Gould, and the said 
Angus McDonald, shall acquit, release, and discharge 
the said Moses C. Bignall within one year from the date 
hereof, of all and singular the. debts and claims afore- 
said, that have been assigned to them, or that may 
hereafter be assigned to them, or either of them, by good 
and sufficient release in writing, to be made by them, 
and to be delivered by them té said Moses C. Bignall, 
then this obligation to be void; otherwise it shall remain 
in full foree and virtue. 

“| Signed | James H. Gounp. |Seal.]” 


The petition, after aptly setting out the execution of 
the bond, alleged that the plaintiff was, at the date of 
said bond, “owing about $50,°00 to divers persons. The 
said Angus McDonald held at-the date, by assignment 
from many of plaintiff's creditors, the sum of $6,000, or 
thereabouts, an itemized statement of all of which plain- 
tiff can ascertain, is hereto aftached and marked ‘ B.’ 
And said Hannah B. Gould at said time held plaintiff’s 
said debts, by assignment from a large number of plain- 
tiff’s said creditors, $26,000, or thereabouts, an itemized 


statement of all of which plaintiff can ascertain, is hereto 
attached and marked *C.’) And at said time the Gould 
Manufacturing Company was plaintiff's creditor to the 
amount of about $7,000, 


“ Plaintiff further states that there has been a breach 
of said bond, in this, viz.: that more than one year had 
elapsed before this suit was begun since the execution of 
said bond, and that neither said Gould Manufacturing 
Company, said Hannah B. Gould, nor said Angus Me- 
Donald did, within said year, or subsequently, acquit, 
release, or discharge this plaintiff from any of the debts 
or claims held, owned, or claimed by them, mentioned in 
said bond, although demand has been made on them to 
do so. 


“Plaintiff says that by reason of the breach of said 
bond he has been damaged in the sum of ten thousand 
dollars, for which and for other proper relief, he asked 
judgment.” 


Said exhibits B and C, attached to and made a part of 
said petition, set out the names and amounts of claims 
against plaintiff assigned to and held by Angus MeDon- 
ald and Hannah B. Gould, respectively. Record, p. 4. 


The defendant, answering, admitted all the allegations 
of the petition, except that alleging that plaintiff was 
damaged, which was denied. The answer then set up 
the following, viz.: 


“That there was no consideration for the execution of 
said bond. Wherefore defendant prays to be hence dis 
missed with his costs. And, further answering, defend. 
ant says that on April 25th, 1878, proceedings in bank. 
ruptey were instituted against plaintiff in the Distriet 
Court of the United States for the Eastern Distriet of 
Missouri, by a large number of his then creditors, and 
that thereafter, and in pursuance thereof, and on April 
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25th, 1879, plaintiff was adjudicated a bankrupt, and 
thereafter, and on September &5th, 1879, and prior to the 
commencement of the proceedings herein, he, said plain- 
tiff, was, by said district court, discharged in bankruptcy, 
and awarded a certificate thereof. 


“That all of said claims Set forth in the papers re- 
ferred to in plaintiff’s said amended petition as ‘ B’ and 
‘C,’ and the claim of said Gquld Manufacturing Com- 
pany, also referred to therein, were fully set out in the 
schedule filed by plaintiff at the time that said proceed- 
ings were instituted, and that Said claims so included in 
said list as ‘B’ and *C, and of the Gould Manufacturing 
Company, were not debts created by the fraud or embez- 
zlement of said plaintiff, or by his defalcation as a pub- 
lic officer, or while acting in any fiduciary capacity, but 
such as would be fully discharged and acquitted by a 
discharge in bankruptcy, and said claims were dis- 
charged, and said plaintiff acquitted thereof by his said 
discharge in bankruptcy. : 


“Defendant therefore says that he is not liable to 
plaintiff in any sum, because each and every one of said 
claims referred to or set out in plaintiff’s amended peti- 
tion were fully discharged on his own application,and 
within one year after the execution of said bond, by 
operation of law. 


“ Wherefore defendant prays to be hence dismissed 
with his costs. 


* And further answering, defendant says that subse- 
quent to the institution of said proceedings in bauk- 
ruptey against plaintiff and prior to said adjudication, 
and on said date of the execution of said bond by him, 
he and plaintiff, both believing that said proceedings in 
bankruptey against plaintiff would be dismissed, entered 
intoanagreement wherein and whereby plaintiff conveyed 
to defendant certain of lis assets which had theretofore 
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been by him included in his said schedule as a part of his 
assets, and, in consideration of said transfer of said assets 
to him, defendant agreed that said Angus Me Donald, Han- 
nah B. Gould, and the Gould Manufacturing Co. should 
discharge said claims against the plaintiff herein and for 
the better securing said plaintiff against said claims en- 
tered into the bond here sued on. But defendant says 
that by reason of said subsequent adjudication, contrary 
to said expectations of this plaintiff and defendant, said 
agreement was rendered inoperative and void, and that 
subsequent to said adjudication plaintiff’s assignee in 
bankruptcy instituted proceedings against this defendant, 
and recovered from him said assets so conveyed by 
plaintiff to him, in consideration for which he agreed 
that said claims should be discharged as aforesaid and 
to secure which last said agreement he executed said 
bond.” 


There was a replication denying all the allegations of 
the answer. 


The case was tried by the court. The plaintiff in er- 
ror put in evidence the bond sned on and then proved by 
Hugo Muench, “that he was the assignee of Bignall in 
bankruptey, and that as such assignee there came into 
his hands the sum of $177.04 in 1880, and $5000 in June 
1881; and $12,439.11 in October 1881, and $5,493.39 in 
March 1882, making a total of $23,100.54, and no more 
was ever received by him as such assignee; that of the 
sums so received by him there was collected $17,439.11 
of the Gould Manufacturing Co.; that he paid no dividend 
until March 14th, 1882, at which time there was a divi- 
dend paid, so that each creditor received forty-six cents 
and 65-100 of a cent on the dollar, and no more; that 
said dividend was the final one, and that immediately 
after paying the same said estate was closed and he was 
discharged ~ 


[It was admitted in opem court that no creditor was 
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paid more than 46 cents and 65-100 of a cent on the 
dollar. 


Here the plaintiff in error rested. 


The defendant in error offered no evidence, but relied 
upon the following admissions made by the plaintiff in 
error in open court: 


“ First. That proceedings were begun against the 
plaintiff for an adjudication in bankruptcy April 25th, 
1878. 


“ Second. That the plaintiff was adjudicated a bank- 
rupt April 25th, 1879. 


“ Third. That the plaintiff obtained his discharge un- 
der the bankrupt act May 6th, 1880; that he filed his 
petition therefor November 13th, 1879.” 


No other testimony was given nor admissions made at 
the trial, save those contained in the pleadings. 


The plaintiff in error then asked the court to declare 
the following propositions Of law as applicable to this 
case, to Wit: 

“Ist. The bond sued on is a liquidated bond, and, 
the breach being admitted by the defendant, plaintiff is 
entitled to recover the liquidated sum, $10,000. 


“2d. That if the bond ig not a liquidated bond, still’ 
under the issues and the evidence, plaintiff is entitled to 
recover more than nominal damages, notwithstanding 
plaintiff’s discharge in bankruptey.” 


The court refused thus ‘to declare the law. and the 
plaintiff in error then and there duly excepted. 


The court thereupon rendered* judgment for the plain- 
tiffin error, and assessed his damages at one cent only. 
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Plaintiff in error excepted to the action of the court in 
assessing only nominal damages, and on the same day 
filed a motion to set aside the judgment and for a new 
trial, for the following reasons: 


“Ist. Because the court erred in holding the bond 
sued on to be penal instead of a liquidated damage bond. 


“2d. Because the court erred in not granting the de- 
clarations of law asked by the plaintiff. 


“3d. Because the finding and judgment of the court 
is for nominal instead of for substantial damages.” 


Which motions were overruled and the plaintiff in er- 
ror brings his cause to this court on a writ of error. 
ASSIGNMENT OF ERRORS. 


The trial court erred in holding that the bond sued on 
was not for liquidated damages, 


It erred in refusing plaintiff's instructions. 
It erred in giving plaintiff only nominal damages. 


It erred in overruling plaintiff's motion for a new taial. 


STATEMENT OF POINTS. 
I. 


The bond sued on is for liquidated damages and not 
penal. 


IT. 


The plaintiff was actually damaged by the breach of 
the bond, and whether liquidated or penal, was entitled 
to a substantial recovery. 


Re ee ae 
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BRIEF. 
I. 


In determining whether a bond is for penal or liquida- 
ted damages, the following rules are to be invoked, viz: 


1. The intention of the parties must be derived from 
the language of the bond, and if that is clear and indis- 
putable the court will be governed thereby. If the lan- 
guage of the bond leaves the matter in doubt, then— 


2. If the actual damages cannot be ascertained or 
measured by any standard, then the parties will be held 
to have measured the damages for the breach of the con-. 
ditions specified, unless— 


3. The sum agreed upon is‘ either grossly inadequate 
to the damages occasioned, or is so greatly in excess of 
such damages as to shock the mind of the court. 


With these propositions in yiew, we maintain that the 
following authorities support the view that the will of 
the parties is clearly expressed in the bond that $10,000 
should be the exact and liquidated sum which should be 
paid by the defendant-in-errof, in case he violated the 
conditions specitied ; 


In Lowe vs. Peers, 4 Burr, 2225, where the suit was on 
this bond, viz: “I do hereby promise Mrs. Lowe that I 
will not marry with any other person beside herself. If I 
do, I hereby agree to pay the said Mrs. Lowe £1000 within 
three months next after [ shall marry anybody else.” Lord 
Mansfield, the whole court concurring, held this liquida-, 
ted damages, saying: “ Here the deed itself liquidated 
the certain sum; it Was ascertained and fixed between 
the parties themselves, and was, therefore, the true and 
proper quantum of the damages.” 


Story, in his Eq. Juris., $1318, says. * Courts of equity 


. 


v 


will not interfere where the parties have liquidated their 
damages; provided the damages do not assume the 
character of gross extravagance. But. on the other hand, 
courts of equity will not suffer their jurisdiction to be 
evaded by the fact that the parties call the sum *damia- 
ges. when in fact it is a penalty. 


Leary vs. Laflin, 101 Mass. 334: Bond of lessee for 
$1000 liquidates damages for the ranning of a livery sta- 
ble in a satisfactory manner, and returning in good con- 
dition to plaintiff, the lessor—held liquidated. Judge 
Colt says: “From the nature of the case the actual dam- 
ages resulting froma breach of his agreement are not 
capable of being ascertained by any satisfactory and 
known rule, and it was manifestly the intention, as it was 
clearly within the power of the parties, not to leave them 
to the uncertain estimate of the jury, but to fix them by 


express agreement, 


In Cotheal vs. Talmage, 09 N.Y. 551, it was held that 
where the damages resulting ‘from a breach of an agree 
ment are in their nature indefinite and uncertain, and a 
specific sum has bsen mentioned, such stim will be regard- 
ed as damages and not a penalty, unless the amount be 
greatly disproportioned to any probable estimate of the 
actual damages, and the sum so fixed will be considered 
as damages, although by the termes of the agreement it is 
to be paid on the breach of any one of the several stipn- 
lations of different degrees of importance, when the dam- 
ages arsing from the breach of each of them would be in 
their nature indefinite. In that case there were several 
acts stipulated to be done, but the court held the bond to 
be one for liquidated damages. 


To same purport Bagley vs. Peddie, 16 N.Y... 469. 


In Clement vs. Cash, 21 N.Y. 253, the court, at page 


97. SAVS: 


: 
“When the parties toa contract, in which the damages 
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to be ascertained, growing out of the breach, are uncer- 
tain in the amount, mutually agree that a certain sum 
shall be damages in case of a failure to perform, and 
in language plainly expressive of such agreement, I 
know of no sound principle or rule applicable to the 
construction of contracts, that will enable a court of law 
to say that they intended something else. Where the 
sum fixed is greatly disproportionate to the presumed 
actual damage, probably a court of equity may relieve ; 
but a court of law has no right to erroneously construe 
the intention of parties, when clearly expressed, in the 
endeavor to make better contracts for them than they 
have made for themselves. In these, as in all other 
cases, the courts are bound to ascertain and carry into 
affect the true intent of the parties. Iam not disposed 
to deny that a cause may arise in which it is doubtful 
from the language employed in the instrument, whether 
the parties meant to agree upon the measure of compen- 
sation to the injured party in case of a breach. In such 
cases there would be room for construction; but = cer- 
tainly none where the meaning of the parties was evi- 
dent and unmistakable. When they declare, in distinct 
and unequivocal terms, that they have settled and ascer- 
tained the damages to be $500, or any other sum to be paid 
by either failing to perform, it seems obsurd for a court to 
tell them thatit has looked into the contract and reached 
the conclusion that no such thing was intended; but that 
the intention was to name the sum as a penalty to cover 
any damages that might be proved to have been sus- 
tained by a breach of the agreement. Still, certain rules 
have crept into the law that are supposed to control the 
construction of contracts of this character, until in the 
view of some it has become difficult, if not impossible, 
to support an agreement for liquidated damages in cases 
Where the amount ascertained by the parties seems dis- 
proportionate to the conjectured actual damage. 


“The present was a contract for the sale and transfer 
of real estate, Where the damages resulting from a breach 


would be uncertain in their amount; and it is not to be 
supposed that the parties were not at least as well able 
to estimate the value of the bargain and appreciate the 
consequences of failing to obtain the land on the one 
hand or the stipulated consideration on the other, as 
either judges or juries. The damages for non-perfor- 
mance were liquidated and fixed if the language used by 
the parties to a contract can, in any case, fix the amount. 
It is precise and explicit leaving nothing for construction 
or intendment. The parties, declare in language not 
‘apable of being misunderstood or misinterpreted, that 
they have ascertained and liquidated the damages at two 
thousand dollars, to be paid by the party failing to per- 
form the agreement to the injured party. If they could 
do this, that is the sum to be treated as the measure of 
damages. That they could do it as respected a contract 
like the present, is clear from numerous adjudications 
and upon principle. In Kemble v. Farren(6 Bing. 141), 
a case often cited on the question whether the sum named 
is to be treated as liquidated damages or as a penalty, 
Chief Justice Tindall said, that if the clause fixing the 
sum for liquidated damages “had been limited to 
breaches which were of an uncertain nature and amount, 
we should have thought it would have the effect of ascer- 
taining the damages upon any such breach: * for” he 
observed, “We see nothing illewsal or unreasonable in the 
parties, by their mutual agreement, settling the amount 
of damages uncertain in their nature at any sum upon 
which they may agree.” Damages resulting from the 
breach of any contract, except for the payment of money, 
when the law liquidates and fixes them, are uneertain in 
their nature and amount: and whether they may be ae- 
curately ascertained with crater or less difficulty by the 
testimony of witnesses to the point. cannot change this 
character of uncertainty, or prevent the application of 
the rule that in sucha case. the parties having liquidated 
the damages at a definite sum. they will be regarded as 
having so intended, and the sum fined to be treated as 
the measure of compansation.” 
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In Noyes vs. Phillips, GO N. Y., 408, the words of the 
parties agree to exchange real estate within a specified 
time © or forfeit the sum of 8500." The court said they 
should hesitate to hold it a penal bond. “The word 
‘forfeit’ is not conclusive. A fundamental rule upon 
this subject is that the words employed must in general 
yield to the intention of the parties as evidenced by the 
nature of the agreement, the amount of the sum named 
and all the surrounding circumstances.” 


In Hamaller vs. Schoers. 49 Mo., 406, the court ex- 
presses the same views as above. 


Wetts’ executor vs. Sheppard, 20 Ala. 425. 0 “The 
terms ‘penal sum, *liqnidates damages, ete., are not 
conclusive to show the true character of the sum agreed 
to be paid, in the event of a non-performance of a con- 
tract.” | 


Williams vs. Green, 14 Ark.. 315, the court at p. 321, 
says: * The indieations given by the form of the con- 
tract on the expressions used of an intention to stipulate 
the damages or fo reserve a pe nalty mere ly, are not con- 
clusive, and may be controlled by a contrary intention 
manifestly appearing from the tenor of the instrument 
and the object the parties must have had in view.” 


And at p. 327, “where the damages are at all uncer- 
tain or unliquidated, the parties ought to be allowed to 
anticipate and stipulate them if they choose to do so. 
Whenever courts attempt to make a distinction among 
contracts of this class, where no uniform or intelligent 
rule can be laid down to govern the distinetion, they not 
only assume a most veyations jurisdiction to reform the 
contracts of weak or sanguine men, but it tends to im- 
pair the confidence which all men ought to have in the 
obligation of contracts.” 


Hamilton vs. Overton, 6 Blackford, 206: ° Hamilton 
covenanted with Overton etal, that within twenty days 


he would procure and deliver to them the certificates of 
A. and B., officers of a bank, that there had been shown 
to them (A. and B.) three notes signed by Hamilton for 
$1,587, dated July 1, 1840, which notes they (A. and B.) 
considered good, and Hamilton stipulated that if he 
failed in the above undertaking he would pay Overton 
et al., $500 liquidated damages.” 


The court said, at p. 208: “In this case there is but 
one covenant, and from its nature the damages for a vio- 
lation of it are entirely uncertain, nor does it appear 
from the record how they could well be ascertained by 
evidence. The consideration which induced the under- 
taking is not shown. We know only what the covenant 
was, that it was broken, and that the parties to it have 
themselves agreed upon the amount of damages to be 
paid for its breach. Indeed it is diflienlt to conceive 
from the facts disclosed what motive could have influ. 
enced them in making such a contract ”—-and the eourt 
held it liquidated damages. 


Chrisdee vs. Bolton. 5 Carrington & Paine. 240. the 
words of the bond were. “ under the penal sum of £500), 
the same to be recovered as and for liquidated damages.” 


Best, C. J.. at p. 248. says: “In this case the sum of 
£500 is to be paid for the doing of one thing only, viz.: 
Setting up a vietulling house within one mile of the house 
transferred tothe plaintiff It is called a pena? sum, and 
Twill admit the parties considered it something more 
than compensation, but they lave agreed that this penal 
sum shall be recovered at and for stipulated damages, 
When defendant has so agreed. that if he ever did what 
it has been proved that he did. he would paw £500. what 
right has he now to sav that the verdiet against him 
ought not to be this amount’ The verdiet must there 
fore be taken for the whole sum.” 


Fisk vs. Fowler, 10 Cal. S12: Plaintiff bongwht a 
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vessel from defendant, paid a portion of the price and 
took possession. At the time she was sailing under a 
license to defendant, but was registered in the name of 
another. Defendant agreed to deliver, in twenty days, a 
good title and register of the vessel, and as security 
executed a bond “in the full and just sum of $2,000.” 


Terry, J., said, at p. 517: * This is one of those cases 
in which it is difficult, if not impracticable, to estimate 
the exact amount of damages suffered by the failure of@ 
defendant to comply with his contract, and we think the 
amount of the bond should be considered as liquidated 
damages within the rule laid down in Navigation Co. vs. 
Wright, 6 Cal., 258.” 


In Streeter vs. Bush, 25 Cal., 71, the court said: 
“Where the contract contains both the terms * penalty’ 
and * liquidated damages,’ as applied to the gross sum to 
be paid, or equivalent terms ; or where it contains neither 
of them, the court will ascertain the intention of the 
parties from the whole instrument as it would in any 
other agreement. * * If the damages are un- 
certain and incapable of estimation, otherwise than by 
mere conjecture, the gross sum will be regarded as liqui- 
dated damages.” The opinion declares that courts can 
not make bargains for parties nor modify or reform their 
contracts under the vague notion of relieving them from 
the hardships of contracts into which they have willingly 
and knowingly entered. 
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Lingley vs. Cutler, 7. Conn., 205, the court said: 
“Where it is agreed that if a party do or omit some- 
thing, Which may be injurious to another, a sum shall 
be paid, this sum may be-considered liquidated damages 
in all cases where the damages are uncertain and depend 
on the diseretion of the jury. In such cases, the parties 
may stipulate for the consequences of the breach of the 
contract.” There the defendant agreed if he violated 
the contract “to pay the plaintiff the sum of $150." Held 
stipulated damages. 


Sparrow vs. Paris, 7H. & N.. 594. Defendant agreed 
that if plaintiff would ship certain goods on board the 
* A” vessel for Havana, the defendant guaranteed and 
promised “said vessel should and would sail with, if 
not before, any other vessel in the berth for Havana, 
om the 11th of November, 1859 (the ship *S? alone ex- 
cepted), under penally of forfeiting one-half the freight 
of the said goods.” 


A breach was proven, but no actual damages. The 
court said (p. 508), “Is this a sum of money recoverable ¢ 
[s it a penalty or liquidated damages‘ We think it is 
recoverable. It is a sum payable on oxe event. [tis not 
i sum to secure the performance of several matters. 
This is the distinction on which the question turns. The 
hames the parties give the money——-penalty or liquidated 
damages—are immaterial.” 


Duffy vs. Shocky, 11 Ind. 70. Plaintiffs bound them- 
selves ina penalty of 31,000 not to start a marble-shop 
within a certain territory. 


The court held that as the damages for a breach of the 
agreement could not be otherwise than uncertain, “that 
the amount named should be considered as the measure 
of damages agreed upon by the parties” * * * “and 
that the word ‘penalty’ should not conelusively control 
the contract, as decided in Sainter vs. Ferguson, 62 Eng. 
Com. L. Rep., 716. 


Reine vs. Weber, 47 IIL. 46. Where the damages are 
uncertain, and no fraud has been practiced, * it becomes 
a matter with which courts cannot interfere, and furnishes 
the only measure of damages.” 


Giobble vs. Snider, 76 TIL. 158. * The written contract 
between the parties to this suit obligates them to ex 
change farms. = It contained a provision if either failed 
he should forfeit and pay, as damages to the other, 
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$1,500." * * * “Where the agreement is in the alter- 
native, to do a particular thing or pay a given sum, the 
court will hold the party to have had his election, and 
compel him to pay the money.” Held stipulated. 


Downey vs. Beach, 78 IIL, 53. Note to draw 10 pee 
cent interest till due, and then 30 per cent as liquidated 
damages. Held liquidated. * In such eases the penalty 
is liquidated damages fixed by the solemn agreement of 
the parties.” * * * “When made for the sole pur- 
pose of securing prompt payment, and understandingly 
entered into, such contracts are valid at law, and may be 


enforced.” 


See also Field on Damages, 155, Ist Sutherland on 


Damages, 475 to 520, 


While it is true the defefidant in error acknowledges 
himself bound in the penal sum, vet he also binds him- 
self to pay the same as liquidated damages. 


The whole bond and the facts and circumstances sur- 
rounding the parties at the:time of its execution, when 
looked atin the light of the above authorities, irresista- 
bly lead to the conelusion that the parties intended the 
amount of S10,000 to be the fixed and agreed amount 
the defendant in error was to pay yor a violation of the 
conditions of the agreement, and when we consider that 
there was but ove thing to be done, and also that the 
damages for a failure to do that one thing were difficult, 
if not impossible to caleulate, the reasoning of the 
courts, in the above cases, fastens the conclusion that 
this bond must be held to be one for stipulated or 
liquidated damages. . 


IT. 


We contend that on the law and evidence in this 
case the plaintiff in error is entitled to the full amount 
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Claimed in the petition. There was a total failure on 
the part of the defendant iu error to perform the con- 
dition of the bond, and the damages suffered by the plain- 
tiffin error fully equals the sum sued for. 


Let ous first consider what the defendant in error 
bound himself to do: and second, what benefit: would 
necessarily have resulted to the plaintiff in error had 
the defendant in error performed the conditions of the 
bond ; and third, the loss whieh the plaintiff in error has 
sustained in consequence of the breach of the bond. 


First, then; What did the defendant in error agree 
lo do? 


The condition of the bond was, that) parties hold- 
ing the debts and claims against the plaintiff in error 
should * Aequit, release and discharge the said Moses 
C. Bignall within one vear from the date hereof, of all 
and singular the debts and claims aforesaid, that have 
heen assigned to them or either of them. by good and 
sufficient releases in writing,, to be made by them and 
delivered by them to the said Moses ©. Bignall.” — If 
now we look to the meaning of the operative words, we 
will see that “ Aequit™ Is a transitive verb, and means 
“To set free; release: to discharge from an obliga- 
tion.” Release is also a truusitive verb. and means to 
“free from an obligation or penalty. as to release one 
from a debt: from a promise or covenant.” Web. 
Die. ), Bouvier says, “Release means to give up, 
discharge or abandon a cause of action.” = Discharge.” 
according to Webster, means. * To pavoas to discharge 
a debt, a bond, a note.” To send away, as a creditor, 
by the payment of what is due him. THe discharged his 
ereditors. To free from claim or demand, to give 
acquittance to. ora receipt in fullas to a debtor. The 
ereditor discharged lis debtor” Bouvier says, the dis- 
charge of a contract means “The act of making a 
contract or agreement mull” Tle then adds ‘ Contraets 
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may be discharged by first, Payment; second, Accord 
and satisfaction; third, Release.” 


If we look further to the condition of this bond, we 
will see that the aequittance,: discharge, and release of 
the plaintiff in error of all and singular the debts, ete., 
was to have been “By good and sutlicient release in 
writing.” By good and sufficient is meant valid, legally 
firm, not weak or defective: complete in its kind, hav- 
ing the qualities best adapted to its design and use. 
Such a release in writing on the part of the Gould Man- 
ufacturing Company, Hannah B. Gould, and Angus 
McDonald, was to have been made and delivered by 
them to the plaintiff in error, within one year from the 
date of said bond; that is by April 11, 1880, 


There is a marked distinction in being released by thie 
act of the creditor, and a release by operation of law. 
If a party who is discharged by operation of law, 
makes a new promise he thereby waives such discharge, 
and becomes at once liable for the old debt. Not so 
when a creditor to whom a debt is de. voluntarily, for 
a sufficient consideration, or under seal with no consid- 
eration in facet, releases his claim, the obligation thus 
relesed becomes forever exctinguished and will not sup- 


porta fresh promise of payment, nor is it in any way 
; revived there bi. , 

: Bishop on Conts., 446-450, 

Valentine vs. Foster, 1 Met. 520. 

Smith vs. Riehmond, 19 Cal. 483. 

Way vs. Sperry, 6 Cush., 241. 


In Smith vs. Richmond, 19 Cal. 483, Field. then the 
Chief Justice of California, said: * We think, in these 
cases (meaning some cases referred to in the opinion), 
too great effect is given to the discharge of the debtor. 


The discharge does not extinguish the debt in) any 
other sense than it relieves the debtor from any legal 
obligation to pay the same, that is from compulsory 
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proceedings in a Court of Justice. The debt still exists 
and until paid will exist, though only binding upon the 
conselence of the debtor. If it were extinguished, it 
could not, as is well observed in’ Way vs. Sperry (6 
Cush.. 241) be renewed nor revived, nor become a con- 
sideration for a new promise. The trie view, as we 
conceive it, is this, that the action is founded upon the 
original contract, and that the new promise is only a 
waiver of the defense furnished by the discharge.” 


In Way vs. Sperry, 6 Cush... 241, the Court saws: * We 
do not hold that a note, promise or debt is destroyed by 
a discharge in Bankrupteyv. — If it were, it could not 
only not be renewed or revived, but it could not be fl 
consideration for a new promise. Yet nothing is clearer 
on authority than that the old debt is consideration for 
such promise. In all the cases above mentioned, the 
hew promise operarates as a waiver, by the promisor, of a 
defense which the law has furnished him against an 
action on the old promise or demand.” 


The reason for the distinetion between the discharge 
one gets in a Bankrupt Court, and the discharge and 
release he gets from his individual ereditors, is this. viz: 
When the creditors formally release the debtor, it is 
not a case where the law has tendered the party an 
advantage, which he may therefore waive, buf by the act 
of fhe partir x the ecoutract fay Gehl has coased fae rist. 


Bishop on Cont... 451. 


On authoritv. itis clear that the kind of a release that 
the defendant in error obligated himself should be made 
and delivered to the plaintiffin error, would have extin 
cuished all the demands, legally and morally, held by 
the partes named, so that it could mot lave been said 
concerning anv one of said clatnns or demands, that there 
still eNisted a omornl obligation ony thre pare of the pelcenn 
tiffin error to pay them. Nor eould any sentiment, 
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which the plaintiff in error may express in the future, be 
tortured or construed into a hew promise to pay these 
old debts. And besides this, had such releases been ex- 
ecuted, his assets would have been ample to have paid 
all his other creditors in full.; As if now stands, no one 
has been paid in full. The moral obligation still rests 


“upon him to pay many thousand dollars. 


We submit that the defendant in error cannot éscape 
his legal obligation by saying that long after he, com- 
mitted a breach of the bond, plaintiffin error obtained a 
discharge under the bankrupt.act, because such discharge 


is not co-extensive with a good and sufficient release in 


writing, made and delivered by the creditors. The actual 
amount of money from the payment of which the plaintiff 
in error was entitled to be released, by the parties named in 
said bond, exceeds forty thotisand dollars ; less than 50 
per cent of said claims were paid, so on this basis, after 
applying the dividends, there was more than twenty 
thousand dollars left unpaid on these claims, and the 
plaintiff in error has never reéeived from the parties, to 
this day, such good and sufficient release in writing. 


The agreement to, acquit, release and discharge, to 
which the plaintiff in error was entitled by the terms of 
the bond, implied, beyond dispute, that Gould would pay 
and satisfy the parties named in the condition, and cause 
them by good and sufficient release to extinguish their 
claims forever against the plaintiff in error, so that no 
obligation, legal or moral, could any longer exist against 
him on account of said demands and claims. His utter 
failure to do this entitled the plaintiff in error to recover 
against him substantial damages, and the true measure 
is the amount of the claims and demands which the de- 
fendant in error, by the terms of the bond, obligated 
himself to pay. satisfy and discharge within one vear, 
but which he never did satisfy. pay, or cause to be aec- 
quitted, released or discharged, as to the plaintiff in 


error, 
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The authorities are uniform that the measure of dam 
ages In such a ense, is the sum which the obligee agreed 


to pay and discharge, and failed to pay or discharge. 


As illustrating this point we refer to the following au. 
thorities. 


In Ham vs. Hill, 29th Mo. 275. the svlabus reads: 
“A and B were partners. A transferring his interest to 
Band retiring from the firm took from the latter a bond 
of which the following is the condition :” Whereas the 
said B having purchased the interest of the said A in the 
said firm of A and Blin the carriage business in the city 
of B. Mo.. and has agreed with the said A to assume all 
the partnership liabilities of the said firm incurred be- 
tween April Ist, P8598, and July Ist, 1858, and to pay the 
same Whenever payment Is demanded legally by the 
creditors of the said firm; now if the said B shall keep 
said agreement and pay said debts in the manner and 
form above deseribed. then this bond to be void, other- 
Wise to remain in full foree and virtue. Held, That this 
Was not merely a bond of indemnity to Ay that the ob- 
ligation thereby created was not contingent upon A’s 
being compelled to pay, or his actually paying to the 
creditors of the firm the debts embraced within the 
bond: that the right of action accrued to A as soon as B 
failed to pay those debts on demand of the creditors.” 


In writing the opinion in the above case, Ewing, J. at 
page 270, says: “If A for a sufficient consideration 
enter into a covenant with .B to pay to the ereditor 
of Ba given sum ata specified time or when it) should 
be legally demanded, there could be no doubt of the 
meaning and legal effeet of such age instrument.and that 
the default of A to pay at the time agreed upon would 
vive to Ban immediate right of action without waiting 


till he had made pavinent of the debt.” 


The court slso held. that the amount of the judgment 
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In the above case would be the amount of the debts pro- 
vided for in the bond. 


In Port vs. Jackson, 17th Jolson, 239, the svlabus 
reads: “B being posessed of a term of years in England, 
of which 1690 vears remained unexpired assigned the 
same to P for 1600 years at.a vearly rent, ete. P sold 
and assigned the same to the defendant who covenanted 
to perform, ete. All the covenants contained in the in- 
denture and demise from B to P, on the part of P to be 
performed, ete. In an action -of covenant by P against 
the defendent to recover the amount of the rent alleged 
to be due and unpaid to B for.above twenty-four vears, 
the defendent pleaded, that before any rent accrued or 
was payable to lessor he assigned all his interest, 
term, ete. to Gr who entered into the premises, and was 
accepted by Boas his tenent. Held, On demurrer that 
the plea was bad. That the covenant on the part of the 
defendent was a positive and. express covenant to pay 
the rent, as it became due to the lessor and on which the 
plaintiff remained liable on his covenant with B, by 
privity of contract notwithstanding the assignment by 
the defendant to G and also the aeceptance of him by B 
as his tenant. That it is not necessary that the praintiff 
should allege in his declaration that he has been obliged 
to pay the rent to B. or had been damnified for the de- 
fendent’s covenant has been broken by the non-payment 
of the rent, and non-damnifientus is no answer to the 
plaintiff's declaration ; and that the plaintiff was there- 
fore entitled to recover the twhole rent in arrear and 
unpaid, for which he was liable on his covenant with the 


lessc rr.” 


In Jackson vs. Pogt, 17th Johnson 479, the syllabus 
reads: “Bi leased a lot of ground to the plaintiff who 
covenanted to pay B the vearly rent of 32 pounds, 17 
shillings, in four equal payihents, ete. The phaintiff 
afterwards assigned the same premises to the defendant 
subject to the payment of the*rent to B. ete.. and the de- 
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fendant covenanted with the plaintiff to perform and 
keep all the covenants, ete. mentioned in the lease from 
B to the plaintiff The defendant having suffered the 
rent to remain unpaid and in arrear to B, the plaintiff 
brought an action against him fora breach of his cove- 
nant in not paving the rent to B. Held, That this was 
not a mere covenant of indemnity, but for the payment 
of the rent by the defendant to By that the breach was 
well assigned by alleging that the defendant had not 
paid the rent, ete. A plea of non-damnifieatus is) no 
answer to the declaration, upon an undertaking of the 
defendant to pay a sum of money for which the plain- 
tiff was bound.” 


In Wicker vs. Hoppock, 6 Wall, 94. the court says: 
“The general rule is that when a wrong has been done 
and the law gives a remedy, the compensation shall be 
equal to the injury. The latteris the standard by which 
the former shall be measured. The injured party is to 
be placed as near as may be in the situation he would 
have oocupied if the wrong had not been committed. In 
some instances he is made to beara part of the loss, in 
others the amount to be recovered is allowed, as a pun- 
ishment and example to exceed the limits of a mere 
equivalent. en 


* There is a well settled distinetion between an agree- 
ment to indemnify and an agreement to pay. In the 
latter case a recovery may be had as soon as there is a 
breach of the contract, and the measure of damages Is 
the full amount agreed to be paid.” 

“In a note of Sergeant Williams to Cutler et al. vs. 
Southern etal. it is said that in all cases to a covenant to 
indemnify and save harmless the proper plea is non- 
damnificatus, and if there is any injury the plaintiff 
must reply it, but that this plea cannot be pleaded when 
the condition is lo discharge or acquit the plaintiff from 
such bond or other particular thing, for the defendant 
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must set forth affirmatively the Special manner of per- 
formance ” 


In Sutherland on Damages, Vol. [L.. p. 603, the author 
says: “In all cases of conditions or covenants to indem- 
nify and save harmless from damages, the proper plea 
is non-damnificatus, and then the maintenance of the 
action depends on the proof of damages. but it is oth- 
erwise where the condition or agreement is fo discharge 
or acquit the plaintiff from some particular thing: for 
there the defendant must set forth affirmatively the 
special manner of performance.” , 

“The authorities are by no means uniform in the con- 
struction of agreements of similat nature and words, in 
determining whether they shall be.deemed to be agree- 
ments of indemnity merely, or are agreements against 
the existence of a certain condition, or requiring some 
positive act of performance. If the contract deesales in 
the least from a simple one to indemnify against dam- 
ages, even though indemnity is the sole object of the con- 
tract, and where actual loss may be sustained in’ conse- 
quence of a breach, it is generally treated as belonging 
to the latter class, and damages are recoverable accord. 
ingly.” 

In Thomas vs. Allen, 1 Hill, 146, the court says: “The 
fair inference to be drawn frons the defendant’s bond 
seems to be that the plaintiff was in some way bound to 
pay the debt which Steele owed to Jonson. If it was 
not so, if the plaintiff had no interest in having the debt 
paid when it should be, why did he take the defendant's 
bond to secure the payment ¢ Again, the defendant 
agrees that he will pay the plaintiff a sum of money by 
satisfying the bond and mortgage to Jonson. If the 
satisfaction of those seeurities would be payment to the 
plaintiff. and both parties concede that it would, then the 
plaintiff must have either been bound for or had a direct 
interest In the extinguishment of Steele’s debt. 
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* The case then comes to this, the defendant agrees he 
will pay a sum of money when it becomes due, for which 
the plaintiffis bound to some third person, and that he 
will save the plaintiff harmless, ete. This is more than 
a bond of indemnity, and the breach is well assigned by 
showing that the debt was not prricl to Jonson at the 
day. Sergeant Williams says that non-damificatus can- 
not be pleaded where the condition is to discharge or ae- 
quit the plaintiff from such a bond, or other particular 
thing, for the defendant must set forth affirmatively the 
special matter of performance.” 


We respectfully submit that on this theory of the case, 
under the pleadings and evidence, the plaintiff in) error 
is entitled to recover 810.000, the amount claimed ino the 
petition. 


Necond . What hig ne fil (il bhi fund would Lhe /¢ hare 
acerued to the plaintiff hhad there been no breach 7 


The evidence shows that there came into the hands of 
the assignee in bankruptey S23.100.04. and that all of 
the debts except three or four thousand dollars, before 
April 1ith, 1880, the date within which the defendant 
was bound to perform the conditions of the bond, had 
been acquired by the persons from whom the platntfPin 
error was entitled to reeeive the cood and suflieient 
release in writing. = It further shows that no part of the 
fund was paid out of the hands of the assignee until the 
fallof Isst. Tf the defendant in error had Kept and 
performed the conditions of the bond, then no part of 
the claims and demands held by the parties, who were 
to have executed said releases could have shared in the 
fund in the hands of the assignee. because sueh formal 
mequillance, release and dischary to the plainer it 
error would have extinguished said demands. Though 
it is true that these claims, at the date the petition was 
filed for bankruptev, were good and valid, vet it is 
equally true that payment by the bankrupt. after the 
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petition was filed, and before the funds in the hands of 
the assignee were distributed, would prevent these 
claims from receiving any part of the assigned estate. 
Indeed, anything which would have prevented the 
holder of these claims from successfully prosecuting 
them to judgment against Bignall, had hé failed to pro- 
cure a discharge, would have prevented his proving them 
against the estate, or, if said claims had been already 
allowed, it would have been good and sufficient grounds 
for expunging them. The true test of a provable claim 
being this, viz: That it was such a claim, at the time of 
the bankruptey, as might have been forced into a judg- 
ment against the bankrupt. and, that nothing has trans- 
pired since the bankruptcy, by act of the creditor, 
cutting off his right to enforce such claim by judgment 
against the bankrupt, in the event he fails to obtain his 
discharge. 
As we have already said, the acquittance, release and 
discharge to which Bignall was entitled by the bond, 
would have placed all these claims (held by the parties 
named in the condition of the bond),‘in the same cate- 
gory as if Bignall had actually paid them in full. In 
this event, after all the other creditors had been paid in 
full, there would have remained over 810.000 in the 
hands of the assignee, and the plaintiff in error, under 
the law, would have been entitled to this surplus. It fol- 
lows, therefore, from this theory of the case, that the 
plaintiff in error would have reaped a. benefit of ten thou- 
sand dollars, had not the defendant in error made de- 
fault in his bond. It is clear, that, any sum that the 
plaintiff in error would have received had there been 
no default, constitutes a solid element in estimating 
his damages, when it appears that he was deprived of 

it in consequence of such default. 

Respectfully submitted. 
H. M. POLLARD, 
Counsel for Plaintiff in Error. 
With whonr is 
Ss. N. TAYLOR. 
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| Complaint. 


In the Supreme Court of Utah Territory. June Term, ISS1. 


Appeal from Third District Court. 


In the District Court of the Third Judicial District of Utah Terri- 
tory. 
GGerorncke THackran, Plartitl. 


Ev T]aas. Anxtruoxy Goppe. Lonpon Bank or Uran (Limited). 
ane Phi oval Mlinuing COm Lp Ran a] l tials. Lente tiedatits. 


The pelatnitifl complains aD tiie ssid clete biel ilits anne nlleges: 


‘Phiat ail all tinny ~ at redriadter Peper tien | the defendant, The 
y London bosatik oft Lo tah (Limited Wiais. illic) DhoW Is. il COPPOra- 


* 
7 


tion duly created, organized, and existing under and by vir- 
tue of the lows of Great Britain 

That at all times hereinatter mentioned the defendant, “* The 
oval Mining Cony any of Ctab.” was, and is, a corporation duly 
created, organized, and existing under and by virtue of the laws of 
Utah Territory. 

That on the 17th dav of September, A.D. DSs0, at the county of 
Salt Lake. im said Territory, this plamtil was the owner of certain 
Interests, property, and rights in Phe Roval Mining Company of 
Utah aforesaid, equal te seventy-five thousand shares of the capital 

ck of the cet reedaanat, Phi boavits Nbiniine COTTE of Utah. ani 


Wits Tor tiie satme ebititie td tor thave: salad 


Hinber of seventy-five thou- 
“anid shares of the Cubpertanl stock of The Roval Minin 


cy Creep uni cil 
I trhs afer oe | ae .% ser vhs wastage tt _ ~~ ~~ 
baad eicePesialed Isstload (oO TiddaE Wobetti, tibieier tine rhites adie reciiatiolis 
— ; } ] — ‘ ] 
Ol siailel dust-liathned Companv, sada Capel (i sion Ss peoruntel revererdiyes Psst] 
; 
“bie to the owners thereof and to those entitled thereto 

*gere : @ —_— , 

Phist Pri eneee hl Tlie libre Titie’. Tay Wilf (ot) thy a thy «pit \ io] ele i 
tT. bihive , PSs6). Wiis thas clistowd tad) iliel Pripmte ii] tes ~ «@uyl | fer | ‘ 
, : = 6] land ry ae | 
thousand additional shares of the capital steck of The Roval Mining 

. . ‘ ‘ . } | ‘ ’ I ‘ ’ , 
Company of Utah aforesaid, and authertzed amd directed to hold the 


sate for the use and benefit of sard Roval Company, and pelavanatifl 
was entitled to liave said tive thousand shares issued to lim. or to 


Lots 
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his direction, for the use aforesaid, whenever the said capital stock 
should, by the rules and regulations of said Royal Company, become 
issuable to the owners and those entitled thereto. 
That this plaintiff had been for nearly two months next prior to 
sald 17th day of Se ptember, ISSO, and was at that time and for over 
a month next ensuing said 17th day. of September, 1580, con- 
o tinuously throughout said three momths ina state of extreme 
intoxication from the excessive use of whiskey and other in- 
toxicating liquors, and was during and at all such times intoxicated 
to suc ‘hoa de erree und extreme as to have fix Pepsoll, MImMlory, and 
judgment drowned thereby, and his mental fac ulties so impaired as 
to render him during said times not in his right mind and wholly 
incapacitated for attending to or transacténe or engaging In any 
business matter Whatever, or of entering Into any contract or agree- 
ment. That all of the defendants were af the times of the alleged 
transfer and transactions hereinafter set forth and mentioned fully 
aware of Whrat thie p Naintitl’ = COlLé litton hh; ui | ween for the tWo months 
prior thereto, and of his Coll dition and unfitness for busin “Ss then 
and at that time, and they well knew thatthe plamtiff was in no fit 
condition to transact any business and was wholly incapacitated at 
such times, and especially at the date of the transter, as hereinafter 
set forth, for entering Into or becoming il party toanv contract whiat- 
ever. ‘That whilst this plaintiff was, as aforesaid, in said condition 
of extreme Intoxication, the London Bank of Utah ( Lamas d), through 
“Ole Of its olticer- nie agreiits, pursued, harassed, “nied vouded this 
plamtith ut mitinually 1) I't vara tO a certain inael tedness of this 
plaintiil t osaid bank and about said eighty thousand shares of stock, 
but said pursuing, liarassing, cine goad ig of this plarntitl were to 
extort and force from this plaintiff fora grossly inadequate sum a 
transfer of this plaintill’s said interests in The Royal Mining Com- 
plas’ ci] ltah afore said t () the de fe rlant: } ral Haas, Whe Wiis the 
avert and t mployee of said | ondon a nk of U terla ( [innit 1), the said 
bank well a thisat ? daintiff was ane lad been anxious to pay’ 
his indebtedness to said byttak, bout desired todo so otherwise than 
by a sacrifice ye lis Vast Interests aforesaid ino said) rov: l come 
pany, that politi Was, during his Intoxication as afore suite, 
4 greatly worried by other erediters to whom he owed small 
amounts: that plamtiff was greathy excited and annoved by 
the course of said bank and his oth: r creditors as aforesaid: thacet 
the a i. ne thits Were aware of lis ‘ Kelt lik i! and of thre Collis of lis 
creditors as aforesaid, 
That whilst the plaintiff was as aforesaid so excessively intonxi- 
Cite dye Kerte do ane TTT chp rede Itsate ( for lyusine == thy platnitigl Wis Chcowp- 
aged in his drunkenness and furnished with intoxicating drinks by, 


As Di i I i ee Mae as ’ 
is this plaimtith on information and belret alleges, the agents of said 
} 4 ; *% sa . ] ° Sa , ' ] 
qdelehaanl Llaas, $ Bat that =iile] bank anid “rilel [teases We fe ae ly ea he 


mivaht of thes Aiwa 

That said deter t Haas and said defendant. The London Bank 
>] (tah 5 teeny al kK rpaw 1! Y this ce] ‘ith Ti aol t| \~ 1 nititl ae 
nforesald, of bis extreme intoxication and exeitement as aforesaid, 


of lis utter unfitness and incapacity for doing or transacting any 
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business whatever, or of entering into any contract whatever, frand- 
ulently took wdvantage of plamtill’s condition and mental Hicapaie- 
itv as aforesaid, and imposed upon him and extorted from: him tor 
tl vrossly Inadequate sum, to wit, for the sum of twelve hundred 
dollars, on the said 17th day of September, A. D.USSO.at the county 
of Salt Lake aforesaid, a pretended transter or assignment In writ- 
ing to said defendant Haas, or what purported to be a transter or 
assignment to suid defendant TTaas, of the whole of this plamtitl’s 
interests, as aforesaid, in the Royal Mining Company of Utah, afore- 
said, the same being said eighty thousand shares of thi Capital stock 
of said milning company, to seventv-live thousand shares of which 
the plamtiul Wis entitled 1th his OW) right, and to five thousand 
shares thereot he Wiis entitled ils custodian or trustee as afore “iit 
The plarmtitl, (on) Hifortiation ana by Lie & ullewes thisat, al- 
? though suid tratister was niaede In the mame of satd ITs. the 
other defendants, Anthony Godbe and the London Bank of 
Ital (Luitiaited), were the real parties for Whiot said transfer 
cured, “nid thicat they PLOW I rel thie sittel Ihiterests and sh tres, or said 
Ilaas holds the same for them : that sald shares at the time of “ald 
pretended transfer, to wit, the 17th day of September, ISsd, were of 
the value of one dollar }" I share, canned are now of thiat vinln the 


value of elelitv. thou- 


; 
~ 
- 
— 


Wills pr Poe 


; 
t 


—— 
_ 


whol f rity thousand shares bem | 
sand dollars. 

That soon after the recovery of plaimtifl trom lis intoxication 
aforesaid, LO Wit, ei the loth day of October, DSS, he had written 
copies of sald notice sent to sald PTaasjat New York. and to William 
‘ee Crodbe, president of the oval \] ning Cony bhi ot l tals. iieore- 
said, at Prisco, Utah, informing all said parties of plainmtiil’s inten. 
tion lw bring this netion : thaset bhi saddled Lhotlices pelaimened strate thasat 


. . , " " ‘ " , 
heotvice se] ved Upon Siilel beatik fklied sila \ rithietiv Cacnedin ilicl liad 


action would bi lhistituted HS Scmolh Gis Dbl brntill should be able len 
; } _ } ‘ 
pav said Taas said sumof twelve hundred dollars, bat this plain- 
ie a phenkder ti Tie Thales “LT Ve ermieaVaor Cee cotetahbih thkOmlev Tor sale 
tiffialthough he has used everv endeavor to ol money for said 
purpose, has been Unhiable to obtain it, ate Lovers bieot TOOW leave the 
CCUNEAPY GLE V TO Po bay subd twoeive beam L «fd oiliars rip at tf 
} ! | | | I ’ i} . , 
OMIV AVALIDE heals Witieti the peeeebbaenel Clill Lomon tO POP Palsitiie “td 
| a a va. 
tnonev are the Interests and shares ateresaid of the Ceapeitatl ston of 
the Roval Mining Company of | tali, atoresarad, Wialeli dbs, fos calor 
: . ] Bes ‘ — } | , i ‘ , 
si dd, fraudentily been toreed trom: lim bv the Dretotidded?: Gradisier, as 


® . | ’ 
aloresaid., toa siade [Tacs 


rere . ’ ’ } ,? ” } } 
That of the twelve luandred dollars aforesaid named as the con- 
} . | ‘ . ] . . ’ ] } . , rT ? ] " if * » } ! 
“iePatbol) Por saiqd brpteTeest- adhed Sibi Pes seeverd) Thtilied red alle Pit \V «feel 
| . | Sil ] ] 1 4 ; U ‘7’ 
its Were retained DV sil Lboratik anid applied (OPeaVeirbent of piaintiil s 

| ; y ’ ’ ’ ‘ . on } , _* ’ 
bhelebtecddness too sited thatik. abd thi reevendidaliraee Tear Tethered ay 
fifttv were used by plarmtifl =< wit peed ir smn chelots «btye 

’ 
ty iy Thi pebeadnat t} «> \ it) it]s | int i*= j Pies lh 
? 

rel iitis Te? reiiidyil {] ti) | re i i i | I 
plamtitf were now able te repay to satd Plaas said) money he could 

’ ’ j ’ ’ ‘ ‘ ’ 
Pheod «fey sep as thie relcudnituth os arpforrped lied . ~ihlel I] - 
Hits dey ite Pevitl fils ber - | ia miei oF =CdissCes 
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Ne herefore plaintiff prays judgment— 

That said writing signed by plaintiffand purporting to transfer 
to said defendant Haas pli aintitt’s said interests and shares of and 
insaid The Roval Mining Company of U tuly be annulled and declared 
void and of none effect. 

That defendants, having said oe shall produce the same 
in court and deliver it up to be cancelled. 

That said eighty thousand shares of{stock and said interests, as set 
forth in the comp aint, be adjudged to be the property of the plain- 
tiff, as claimed in the complaint; that so much, of said interests and 
stocks as shall be sufficient to yield and realize twelve hundred dol- 
lars and interest be sold by order of court, and that the money 
thus arising be paid over to said defendant Email Haas to the amount 
of twelve hundred dollars and the interest thereon from the dav of 
transfer mentioned in the complaint that all of said interests and 
shares of stock remaiming after said sale under the order of court be 
ordered and directed to be issued lyy sald Phe Roveal Mining (*Oori- 
pany of Utah to this plaintiff. 

4. That said defe a ants, Haas, “ae and said bank, be ordered 
and directed to deliver and restore tosplamtiff and transter to byinn 
all certificates of and for said stock remaining in their hands after 
said <ale under the order of the court. and thiat they deliver and 
restore to plaintiff every evidence of their claim thereto or to any 

praurt thereof. 
7 », Phat said defendants, _ Crodbe, ‘thi L ssid bank, be 
enjoined from receiving any other of said shares or interests 
or certificates, or other evidences thereof, and that the Roval Mining 
Company of Utah aforesaid) be enjorned from Issn ahiy of said 
shares or stock undisposed of under said sale by order of court to 
any other person than this platutiff, 

That in case said defendants, Haas, Gtodbe, or said bank. have 
sold or disposed of said interests or shares of stock, or any part 
thereof, they and each be adjudged to pRaV the prlanntitl the value 
thereof or to deliver other shires of sitll COTE AUTEN 's stock, 11) like 
amoutits, to the plamtilf, 

That plaintitt bye adjudged his Costs 

JACOB S. BOREMAN, 
Atlorney for Li lendant-. 


TeRRITORY oF Lan, | 
(County of Nyy /} Loke. ’ 


NS 


(reorge Thackrah, being duly sWornsave: Pat the plamtifl manmied 
in the foregolng complaint, lL have beard read the msi jal colaplaint, 
and know its cCohtelts. ‘ Sic compl: uliat Is true, ol mV own row t- 
edge, excep such matters as therein stated on information and 


belief, ania is to such hitters | be at Ye it. 6 bee trays 


GhO. THACKRAH 
Sworn to and subsertbed betore me this 16th day of December, 
A.D. 1Ss0 
[SEAL | SH. LEWIS, 
Notary Public. 
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Filed Dee. 16, LSSO. 
O. J. AVERILL, Clerk, 
bby Hl. Gs. MeMILLAN, Deputy Clerk. 


8 (Summons was duly and regularly issued, and defendants 
appeared and tiled demurrer to the complaint.) 


Denurrer. 
(Tithe of Court and Cause.) 


The said defendants, The Royal Mining Company of Utah) and 
Anthony Crondbe, two of the defendants 1) the above “entitled rhe ton, 
demur to the complaint filed in this action on the eround that the 
sald complaint does not state facts sufficient to constitute a cause of 
action, 

SUTITERLAND & MceBRIDE, 
Attorneys for Royal Mining f OULpany of Utah and 
Anthony Crodhe. Li fi phen 
(Duly verified and tiled.) 


(The defendant. The London Bank of Utale Limited. tiled their 
demurrer to the complaint Upon the same ground as above, by its 
attorney, R. N. Baskin. 

And defendant Emil Taas filed his demurrer to the complaint 
upon the same ground as above, by A. Brown, lis attorney, The 
ins rtion of said demurrers in the transertpt is waived by the attor- 
nevs of said defendants.) 


(endorsed. ) 


Said demurrers baving been argued and submiutted, the court, 
afterwards, on the 2 day ot May, ISS]. made and entered the fil. 
lowing order and judgment : 


1 GGegorae Tracknatie cs. Exar Pbavas ef a/ 


The seprirate demurrers of the defendants, oral I] iis, Anthony 
(Giodbe. London Bank of Utah (Limited). and the Roval Mining 
Company of Utah, having been heretofore argued and submitted to 
the court and the court, having duly considered the ports raised by 
sald demurrers, now adjadges the demurrers to the complaint well 
taken, ana if Is ordered anid adjudged that sare demurrers be. ane 
the “ahhne are hereby, sustained : caniel it is frontline r ordered threat thie 
plaimtitl’s complaint herein by oti thie “iilhie’ Is bye rely distissed if 
plaimtiil’s costs herein ineurred and taxed bw defendants at —— 

To which ruling and order plaintiff, by his attorney, duly ex- 
copted ! 


ln the Distriet Court of the Third Judieimal Distriet of Utah Terri 
tory, 


(cronek TRAcCKRAH, Platutithi es. kevin PDaas ef a/.. Detendant- 


‘ 
the fr) appeal ly peered) 


It is stipulated sna aerreed that ate 
LW duly filed and served herein by peleatnatall, and that a crowned 
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and sufficient undertaking on appeal, for costs, has been duly 
filed as required by law. 
JACOB 8S. BOREMAN, 
Attorney for Plaintiff. 
R. N. BASKIN, 
Attorney for Defendant Bank. 
ARTHUR BROWN, 
Attorney for Defendant Haas. 
SUTHERLAND & McBRIDE, 
orneys for De fendants Godhbe and R.. M. Co. 


(Title of Court and Cause.) 


It is hereby stipulated and agreed that the foregoing complaint, 
demurrer, order, and judgment are a full, trae, and correct tran- 
script of the judgment-roll in this.cause and can be used on appeal, 
and the insertion of the summons gnd return thereon; the demurrers 
of the defendant Haas, and of defendant London Bank, to the com- 
plaint and the minutes of the submission of the demurrers to the 
court, is Waived and their omissioh& is consented to, said defendants 
Haas and the London Bank havirkg full right to be heard on said 
demurrers as if they were herein stated at length. 

JACOB S. BOREMAN, 
. Attorney jor Plaintifi. 
R. X. BASKIN, . 
Attorney for Defendant Bank. 
ARTHUR BROWN, 
Attorney for Defendant Eaas. 
SUTHERLAND & McBRIDE, 
Afforneys for Di fe ndants Cradbe and The l. M. Cy, 


IM Turspay, June 6th, A.D. 1882. 
A session of the supreme court of Utah Territory was held this 

day, beginning at ten o'clock, a. m., pursuant to adjournment. 
Present: All the Justices, the clerk, marshal, and members of the 

bar. ’ 

(Court Was duly opened, 


* ~ 


GborGe THackrRan, Appellant, 
is, : 
Ein Haas etal, Respondents. 
rom 3d dist. 

This cause, coming on regularly for hearing, was argued by Mr. 
J.S. Boreman tor appellant and Messrs. Brown, Baskin, and Me- 
Bride for respondents, submitted, and taken under advisement. 

1? MoNbDAY. Navenahe / Pith. A. iD LSS2. 


A session of the 
day, beginning at 


Iprete Court of Utah Territory was held this 
oclock p.m, pursuant to adjournment, 


-! 
— 
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Present and presiding: Hon. John A. Hunter, chief justice ; pres- 
ent also Hon. P. H. Emerson, associate justice, and Hon. S. PL Twiss, 
associate justice, the clerk, marshal, and members of the bar. Court 
Wiis duly opened, 

Sa . * + ° x ‘ 
GeorGE THackran, Appellant, 
is 


Ewin Ilaas ef al., Respondents. 


Krom 5d dist. 


This cause having been heretofore argued and submitted, and the 
court being sufliciently advised thereupon, itis now here ordered and 
adjudged—Justice Twiss dissenting—that the Judgement of the dis- 
rict courtt herein be, and the same is hereby, aflirmed, and that re- 
spondents have and recover of and from appellant the sum of 
dollars, costs. 

On application of counsel of appellant further proceedings are 
stayed for 90 days from this date. 


Ls Monpay, January 22d, A.D. USSS. 


A session.of the supreme court of Utah Territory was held 
this day, beginning at 10 o'clock a. m., pursuant to adjournment, 
Present: All the justices, the clerk, marshal, and members of the 
bar, 
Court was duly opened. 
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Grorce THackrau, Appellant, 


eit. Taas ef af. Respondents 


From Od dist 


In this cause appellant, by his counsel, prays the allowance of an 
appeal from the judgement heretofore rendered by this court to the 
Super me Court of the United States. and that the amount of a bone 
ter be elven thereon be fined: and counsel for respondents bed tng 
per “ent nied beet objecting this Peto, if Is ord: re 7 tty if <reh capopreatl ro 
and is, allowed, and the amount of bond -to be oiven thereon fined 


at S200 0) 
1} To Emil Haas, Anthony Gaodbe, London Bank of Utah (Linm- 


Ite aha Thi oval Nin ryer CoPebpeadys cy] tails thy Lo raitend 


’ . + 
Strife cf Atneriea. Crreetine 


You are bpecresb oy cite anid such tnpeonnisdas ten Tree tae cbpepe ir oul = 
preme Court of the United States to be holden at Washington on the 
second Monday of Oetober next. pursuant tocan appeal granted | 
the supreme court of the Territory of Utah. and of reeord in thi 


} . , eae , . 
clerk s office of said least Picithieed Cotrt, Whrereth Ceeares Phisceks iti Is 
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show cause, if any there be, why the decree rendered against the 
said appellant and plaintiff should not be corrected, and why speedy 
Justice should not be done to the parties in that behalf. 
Witness the Hon’l- John A. Hunter, chief justice of said supreme 
court of the Territory of Utah, this Ist dav of March, 1SS5. 
JOHN A. HUNTER, 
Chief Justice of the Supreme Court of Utah. 


143 [Endorsed:] George Thackrah, appellant & pit, es. Emil 
Iluas et al., respondents WX det ‘ts. (‘ftation. leiled March Ist, 
1883. KE. 'T. Sprague, clerk sup. et. 


We accept service of this citation, duly made, this Ist day of 


March, 18833. 

AUSTIN BROWN, 

SUTHERLAND & McBRIDE, 
. Def'ts’ Attys. 

R. N. BUSKIN, 

Atty for Defendant Bank. 


15 In the Supreme Court. 


Grorce THackran, Appellant, vs. Evi Haas ef a/., Respondents. 
Know all men by these presents that were are held and firmly 
bound unto Emil Haas, Anthony Godbe, London Bank of Utah 
(Limited), and the Royal Mining Company of Utah, in the full and 
just sum of two hundred and fittv dollars, to be paid to the said 
Emil Haas, Anthony Godbe, London Bank of Utah (Limited), and 
the Roval Mining Company of Utah, the certain attorney, execu- 
tors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally by these presents. 
Sealed with our seals, and dated this 27th day of February, A. D. 
one thousand eight londred and eighty-three. 
Whereas lately at a term of the supreme court of Utah Territory, 
in) il sult depending ih said court between freorge Thackrah. 
16 as appellant, and Emil Haas, Anthony Godbe, London Bank 
of Utah (Limited), and the Roval Mining Company of Utah, 
iis respondents, il decree Wiis rendered avathst snd Creorge Thaeckrah, 
appellant; and said George Thackrah, appellant, having obtained 
from said supreme court of Utah an allowance of an appeal from 
from sid decree ta the Supreme (Court of the Lo nvite | States, uhiel the 
sume being spread upon the records of said supreme court of Utah 
Territory, and a copy thereof filed in the clerk’s office of the said 
supreme court of Utah Territory to reverse said deeree in the afore- 
said suit. and a eitation direeted to the. said Emil Haas. Anthony 
Crodbe. ¥ midon I} unk ot Utah Limite 1), an the Roval Mining { ‘om- 


pean ot Utah, elting nied admonishing them to be tied apeprear nt 2 
Supreme Court of the United States, to be holden in Wash- 


li Ington, District of Columbia. the secon Monday of October 
next: 


7 
' 
i 
' 
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Now, the condition of the above obligation is such that if the 
said (reorge Thackrah shall prosecute his sal se pen aul to effect and 
answer all damages and costs if he fatl to make his ip pe al and 
plea good, then the above ob ligation to be ee else to remain in 
full foree and virtue. 

D. BANKS McKENZIE. [sear.] 
HANS. CLAUSON. | SEAL.] 


Sealed & delivered in presence of— 


I. J. AVERILL. 


TerrRiTorRY or UTan, ' 
County of Nalt Lake. j 


“ws 


On this 27th day of February, A. D. 1555, personally appeared 
before Hit, el rk of the at) district COUT, 1) Danks \lehkenzie and 
Hansons Clauson, known to me to be the same persons who signed 
the foreg ine Instruments in writing, anid ey Vie Ts cron) thisat they 
execut d the silllie for the PUL pose s theremm mi aia 

In testimony whereof T have hereu nto subseribed 
affixed my official seal the d: iv & vear above written. 

SEAL. ] lL Jd. AV Bivlisds 
Clerk 3d District Court, U. 7. 


mV hame W 


LZ} Bond approved Weh |, 1885. 
JOHN A. HUNTER, 
Chief Justice of Utah. 


[Endorsed :] George Thackrah, appt, vs. Email Haas et a/., resp'd. 
Bond on appeal. Filed March fst, 1885. E. 'T. Sprague, clerk 
sup. c’t. 

18 Territory OF UTAH, | 
County of Salt Lake, | 


In the spscegeagih (‘ourt. 


Py) . 


GreORGE TuHackran, Plaintiff and Appellant, 


ws 


Evi Haas, — Defendant- & Respondents 


(reor: (Fe Thackrah, | vf Ing duly SWoOrti, > "= Liat he Is this pelearnatifl 
and appellant in the above-entitled action; that the value of 
prope rty in controv rsv In the abeve-entitled action exces 
thousand dollars; that the value of the amount in controversy ex- 
ceeds two thousand dollars 


GhO. THACKRAH 


Sworn to & subseribed before me this 2d day of March, 1883. 


[SEAL. ] JAS. F BRADLEY, 


1 | at rsecd Cai rere Ph): { ral) } +] WV | rT" | *)? } 
‘ ; a 
ne sefal., detts & respondents. Aflidavits of valu aL 
Mi rch ’ , LSS. K. i ¥ Sprague, el rk “Up ct 
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10 CEORGE THACKRAH Vs. EMIL HAAS ET AL. 


20 Territory oF Uran, | 
County of Salt Lake, § 7 
I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed.by satd court in the cause 
of George Thackrah, appellant, es. Einil Taas and others, respond- 
ents, herewith return to the Supreme Court of the United States a 
transcript of the record and proceedings in and of said supreme 
court of said Territory, the citation, and a transcript of the bond on 
appeal and affidavit of value, all in and of said cause, and T hereby 
certify that said annexed transcripts of: said record, proceedings, 
bond, and affidavit is a fall, true, correct, and complete COPY of 

the several orlgnals thereof on file or of record in iy oflice. 
Witness mv hand and the seal of said supreme court of said Ter- 

iItOry, this 29th day of September, A. D. 1883. 
seal Supreme Court United States of Americn, Territory of Utah] 
b. 1. SPRAGUE, 

C'/, rl Supe me Covert, 


x s % 


Endorsed on cover: Utah ‘Territory supreme court. No. 351, 
George Thackrah, appellant, es. Emil Haas, Anthony Godbe, The 
London Bank of Utah (Limited), and The Roval Mining Company 
of Utah. Filed 4th October, 1SS5. 


IN THE SUPREME COUK 


oF THI 


UNITED STATES. 


OCTOB Ere Dorel, isse&. 


— 


(;EoRGE THACKRAH, 


Vs. 


Appellant, 


KMIL HAAs, ANTHONY GrOpBE, THE No. 33]. 


Loxnpon Bank or Utrau (Linirep), 
AND THE RoyaLt Mining Company 


or Uran., 


BRIEF OF APPELLANT. 


E. D. Hoae, 
Attorney for Appellant. 
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IN THE SUPREME COURT 


OF THE 


UNITED STATES. 


OC TOBE DED, 1SsSc. 


GeorGce THACKRAH, 
Appellant, 
VS. 
Emit Haas, Antruony Goppe, THe | 
Lonpon Bank or Utan (Laimirep), / 
AND THE Roya Mining Company 


or Uran, 
Appellees. 


Appeal from the Supreme Court of the Territory 
of Utah. 


BRIEF OF APPELLANT. 


This is an action brought to annul and declare void an 
executed contract of sale of eighty thousand shares of mining 
stocks, on the grounds of, 

Ist. Incapacity of Appellant to contract, by reason of ex- 
cessive intoxication, and well known to Appellees, and pro 
duced in part and encourged by Appellees. 

2nd. Gross inadequacy of consideration. 

8rd. Distressed condition of Appellant, produced by the 


ht tee hala eee te 
oe eR fs i SE RET 9 ome ta >: Sa ats es . a atainae pie 
oe ep he Se talethte is por . if F ‘ fiat. on es RED lle OO as Oe ee ae Ot ae — " 2 
‘a a rae Pe a ee ee NE ge ; bg a Ds, lis Oe, CR OE ae eee Xs ae oH a '.. _ 
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acts of the agents of one of the Appellees, and other credi- 
tors. 

4th. Imposition and unfair advantage of Appellant’s con- 
dition and necessities, taken by Appellees to defraud him of 
the only property he had. 

The Appellees separately demurred to the Complaint upon 
the ground that it did not state facts sufficient to constitute a 
cause of action. 

The Demurrers were sustained wll the Complaint dismissed 
in the District Court, and this judgment was affirmed in the 
Supreme Court of the Territory, and thereupon Appellant 
brought the case to this Court. 

The only question now, therefore, is as to the sufficiency of 
the Complaint, all the facts therei ‘in alleged being of course, 
by the Demurrer, taken as true. 

Are the facts sufficient ? 


I. The intoxication of Appellant at the time of the sale 
and for two months prior thereto, was so extreme as to have 
Appellant’s “reason, men ory and judgment drowned there- 
by,” and to render him “incapaciti ited” for “entering into any 
contract, or attending to any business, and these facts were 
well known tu Appellees at the timé of the sale. Appellees 
knew what they were doing, but he did not. They contracted 
with him at their peril, The contract was utterly void. 

2 Kent's Com, 608. (451-2.) 

| Story’s Eq. Juris §. 233. 

Dexter vs. Hall, 15 Wall, 9. 

Gore vs. Gibbons, 13. Mees & Wels, 623. 

2 Pars, conts. P. 311 note (n.) : 


‘ 


i. oO the contract be not void, it certainly i is voidable on 
account of the excessive jitoxieation of A ppe Alant. 

2 Pomeroy S Eq. Juris. .. 949, 

1 Story’s Eq. Juris. §. 231. 

French vs. French, 8 Ohio 214. 

Barrett vs. Baxter, 2 Vt. 167. 

Bishop Conts. §. 225 and note. 


a 


a iene 


III. The inadequacy of consideration is so gross as natur- 
ally leads to a presumption of fraud, or imposition. The pro- 
perty obtained from Appellant for 31200, is admitted by ‘the 
Demurrer to be worth $80,000. Would any sane man make 
such a sale? could the purchase: have acted in good faith ? 
This gross inadequacy of consideration, taken with the other 
circumstances of the case, demands that the sale be annuled 
and rescinded. 

1 Story’s Eq. §. 244. 

Moore vs. Moore, 56 Cal. 89. 

Hough’s Admmr. vs. Hunt 2 Ohio, 495, (15 Am. Dee. 569.) 


IV. The Appellant being harrassed, distressed and goaded 
by Appellees, and having his ‘reason, memory and judgment 
drowned” by intoxication, cannot be supposed to have a mind 
sufficient to contraet, and equity will interpose and annul the 
contract. 

Stewart vs. Lispenneau, 26 Wend. 255. 15 Am. Dee. 573-4. 

1 Story’s Eq. Juris. §. 234. 237-8, and cases cited on other 
points. 


V. The Appellant had no mental capacity to contract, and 
it is admitted that Appellees knew this, and took advantage 
of it, and, with other creditors, hounded him about his indekt- 
edness tothe Bank,and to sell to them the stocks, and furnished 
him more liquors to further stupety lim, and by all these 
things took an unfuir advantage of Appellant and imposed up- 
on him, and wrenched from him 80,000 shares of stocks for a 
more nominal price, and retained the bulk of that to pay them- 
When Appellant recovered trom his long continued 


selves. 
he at once set 


intoxication and discovered what had been done, 
about to get matters made right. Appellees admit the in- 
toxication, Appellant's incapacity to contract, and their know- 
ledge of it—thev admit the harrassing and yoading of Appel- 
lant, the encouraging him in his drunkenness and the furnish- 
ing him of liquors, admit the VTOSS Inade al be tcy: of consideration 
and the unfair advantage the y took of Appellant—and in 
answer to all this tell Appe ‘lant that he cannot help himself, 
because, (Ist) the $1200 was not refunded or tendered to 


oll acai 


them before suit brought, and (2 d@) the Appellant did not give 
notice in time of his repudi ition e the contract and purpose 
to have it annulled. 

(1.) The general rule no doubt is that to rescind a contract, 
the consideration must first be refunded ‘and the parties thus 
put in statu quo: But this rule does not aipply where the con- 
tract is void ab initio. 

Sanchez vs. McMahan, 35 Cal. 218 


(2.) Nor does the rule apply where the contract is rescind- 
ed instead of being declared void, if there was fraud in the 
contract or the clearest and strongest equity demand that the 
contract be annulled. 


Gilson vs. Gilson, 47 Cal. 597. 
2 Pars. conts. 278. 
Bishop on conts. 225. 


Hendrickson vs. Hendrickson, 51, Lowa 68. 
Martin vs. Roberts 5 Cush. 126. 

Frost vs. Lowrey, 15 Ohio, 200. ; 

Pierce vs. Wood, 3 Foster, 519. 

Hough vs. Hunt 2 Ohio, 495. 

Reynolds vs. Wallers oe | Wash. 164. 
Grymes vs. Sanders 93, | ) » S. (: } otto) 90. 

We call espe cial attention ie She last two cases, 


(3.) The consideration does not always, even in other cases 
have to be returned, or otfered to be returned, before ania 
brought but may be returned at trial. 

36 Barb. 276. 

38 Barb. 375. 

42 Baro. 554. 

18 Abb. Pr. 250. 

28 How. pr. 197. 

| Sandf. 560. | 

3 Sandf. 589. 

Me. 329. ;' 


The money could not, in the present case, have been re- 
turned before suit brought. [It was all gone when Appellant 
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recovered from his intoxication—as was well known to Ap- 
pellees—they had kept most of it—and Appellant had no pro- 
perty, other than these stocks, by which to raise the money. 


(4.) The rule of statu quo is satisfied if the judgment asked 
for, will accomplish the result : 

“The reason of the rule is the party shall not retain the 
thing which is the subject of the contract, and, on his action, 
recover the price for it ; or retain the price paid, and, on his 
action recover the thing ; and if the claim made and the judg- 
ment sought will leave the defendant all he parted with at 
the time of the agreement, it will be sufficient and the rule 
satistied. 

Harris vs. Equitable Life Insurance Co., 64, N. Y. 196. 

The Court in Allerton vs. Allerton, sav “that no tender of 
the amount received wa’ necessary be fore suit brought, as the 
judgment: sought for and given allowed it to defend: ant, and 
this was in-fact an actual return of the consideration paid,” 
The complaint in that case prayed that the Plaintiff have 
judgment for their portion of profits, /ess the amount they had 
received. ‘The law looks to the resu/t and not to the means,’ 
says Folger, Judge. 50 N. Y. 670 

A like rule was adopted in case of Judge of Probate vs. 
Stone, 44 N. H. 593. And in Reynolds vs. Wallers Heirs 1 
Wash. 164. 

But the language of the prayer is not material here as the 
Court can grant any relief consistent with the case made and 
embraced within the issue. 

Comp. laws of Utah, of 1876, Sec, (1374.) 

Laws of Utah 1884, p. 232, See. 454. 


(5.) There was no unreasonable delay in this case. Notice 
was given directly upon the recovery of Appellant from the 
intoxication, that he intended to have the contract set aside. 
Prior to his recovery, Appellant was not conscious of the fraud. 
This suit was instituted in about thirty days after his re- 
covery. 

Bishop on Contracts, 204. 

Marston vs. Simpon, 54 Cal. 190. 


a ee 


Whether the time taken was manana or not, is a question 


for the jury. 
Parmelee vs. Adolf, 28 Ohio St. 10. ; 


We therefore assign as error the sustaining of the Demurr- 
er by the District Court, and the aftiirmance of the judgment 
of said District Court, by the Supreme; Court, of Utah Terri- 
tory. 

For these considerations, I respectfully submit that the 
judgment of the Court below cares be reversed and the 
cause remanded. 

E. D. Hoge, 


A Horney for Appellant. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 1195. 787 


CHARLES H. BROOKS, PLAINTIFF IN) ERROR, 


EDWARD s. CLARK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE EASTERN DISTRICT OF PENNSYLVANIA. 


FILED NOVEMBER 3, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER ThRM, is—5. 


No. LI95 


CHARLES H. BROOKS, PLAINTIFF INO ERROR, 


EDWARD So CLARK 


ROKR TO THE CIRCUIT COURT OF THE UNITED STATES 
THE EASTERN DISTRICT OF PENNSYLVANIA 


herby 


CHARLES I. BROOKS Vs. EDWARD §. CLARK. ] 


| [In the Cireuit Court of the United States in and for the 
eastern District ot: Pennsvivania, 11) the Third Cireutt. 


Mpwarp S. CLARK 
is, 
(nares [lL Brooks and Jostam D. Brooks, Surviving Partners of 
I>. Leeds Miller, Deceased, late 1 radine as Brooks, Miller & Co 


UNITED STATES OF AMERICA, 
heustey / District of Peni syle, j 


Pleas and proceedings before the honorable the judges of the circuit 


court of the United States in and for the eastern distriet of Penn- 


evivania. mn the third cireuit. of April session. PSS5. No. 26. 
. ! } 
lt is thus contemed: 
» Beat remembered that on the twenty-third dav of Mav. in 


} 


the vearof our Lord one thousand eight hundred and eighty- 
tive, Charles TL. Brooks, by his attorney, John Gi. Jolmson, Lesquire, 
comes Inte court here and tiles an exe miplitication of the record and 
proceedings of the court of commen pleas No. 1 for the county of 


aia 


Phitladelplita, Stat of Pennusvivania, at No. S25. December teri, 
} | 


ISS4. in the words tollowing, to wit 


beast j Piist) fat PP ‘iis jf ‘fii | i. 3 


Phe President of the United States to the tudes of the crreuit court 


| $ : ‘ . ° " + ’ } 
of the United States In and for the eastern distmet of Pennsvl- 
Villa. Gerectihig ie 
|} — | ‘ a si } ; . ; . } , ] - 
aecCulise tliat li tile Tecore tried poPeve ss ahidd also in the rebeeritiv 


ie " . % : 

Of yllder ont retuanding a stut before vot, between edward S. Clark, 
' , ‘ } 

mo o6Citlizehn © tty state of Ponmusvivanig ! ritill. ated € tharies i] 


, | , P } 
Brooks. a : so AM 7 tiie “=Trilte c+] New i lh \\ her Wiis sileel with) Josiah 


’ " ’ ‘ 
D>. Brooks. a Zu © State of Penusvivania. surviving partners 
ol \ } Ps : \] ( : 
With 2). Leeds Miller. deed, trading as Brooks ller «A ade 
} 
’ ’ , ‘ ’ ’ > , 
Tenia 1} ] | #4 } s[eis= ©) rie . i til j _ ¢*] ‘] j- lite} 
. | mt | 
, , ’ ’ 
Voli | y ' A‘ i (iil a? f Fi | i? teal | ij { i , “ih” = il ilis 
> . 
q*an?y }) titi — oh ~ j 1}é] i~ If _ by pel pred bil eoerreoy 
? + ; , , 
stti\ a ' ' j ‘ i ‘ i in ithil 
, j ‘ ; 
} ! at ‘ ; } F . i | i . ay ‘ ; = pees) | j rf = Poe 
, > ; 
I iii | ' i | i i . peers ; o!  ¢*ti 
: , ; i 
tly ’ } at < } : : ' ~ | ‘ recoore 
i 1 fel i-- ' ’ ~ ' — ts ; 1? cs this ii. 
] i ~ ~ ? i ryt jiete Tie 
» 6 = { | ~ ~ eet Seay ‘ \\ i 
i> Ni ' A fist 
‘ ‘ ‘ ’ 
| 1) ‘ ' ‘ ‘ \ Deweoored 
‘ } 
i] 7 = lt’ j I ~ - ; ve (leslie 
j om 
tii i ‘ ‘ i ' I 4 i ’ Me 5 » o? 
P ' t» \\ i ; | ee 
~~ ,? ’ , ~ in : " ' ’ ; ‘ hE 
, 
. , ; ; . ; ; ; ’ ; rai ha ’ ’ 
pers iit C collt }) : i | lil | = 5i¢*™ 1’) ;* 4 "tee Se o>. peat] y eenerly 


day of Oetober, ALD. one thousand eight hundred and eighty-five, 


e 
q 
9 CHARLES H. BROOKS VS. EDWARD 8. CLARK. 


and in the one hundred and tenth year of the Independence of the 

sald United States. ; 
[Seal U.S. Circuit Court, E. D. Pennsylvaniad 

; SAMUEL BELL, 

Clerk of Cireuit Court ULS. 


Allowed. ‘ 
WM. BUTLER, Judge. 


Security to be entered in the sum of tiye hundred dollars. 


4 
4,5,&6 Tue UNirep Strares or AMERICA, 8s. 
To Edward 8. Clark, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States tf) be holden at Washington 
on the eleventh day of November next , pursuant toa writ of error 
filed in the clerk’s office of the circuit caurt of the United States for 
the eastern district of Pennsylvania, im the third circuit, wherein 
Charles Hl. Brooks and Josiah D. Brooks, surviving partners of D, 
Leeds Miller, deceased, late trading as Igrooks, Miller and Company, 
are plaintiffs, and vou are defendant ingerror, to show cause, If any 
there be, why the Judgment rendered against said plaintiff in error, 
asin said writ of error mentioned, shafl net be corrected and whi 
speedy justices should not be done to the parties In that behalf. 

Witness my hand this 27th day of October, in the year of our 
Lord one thousand cight hundred and @&. 

©» WM. BUTLER, Judge. 


. , s . ® . 
| accept service for deft in error & ‘clerk will enter iV appear- 


ance accordingly. : * 
‘ é . .h ' . ; 
i PIERCE ARCHER. 

ri | Daw mplification. 
) 6 : 
PHILADELPHIA County, | ' 
State of Ts nasyleania, j ssh ‘ ms 
| 


Among the recores and proceeding ad the court of eommonh pleas 
No. 1 tor the county of Philadelphia, State of Pennsylvania, the fol- 
lowing may be found as matter of file aid of record ‘at No. S23, Dee. 
term, ISS4, to wit: 


dor Lot | “tS. Deceiiahe - T: pl lB 1SS-1. 


P. Archer. $823. Edward S. Clark one Charles TH]. Brooks and 
Josiah D. Brooks, surviving partners 0 DD. Leeds Miller, decd, late 
trading as Brooks. Miller & Co. ! 

Janv 12, Isso. Att of loan and eopy of account filed 

May 2, ISS5. Aff’t of defence of Chas. H. Brooks filed 

Suns case. 

Exit Dee. 51, ISS4 ‘ 

Ret. | Mion Jan'y, SSS. ; 

Service net pted tis to Josiah 1). Droaks and Service ace pred for 
Chas. H. Brooks, with like force and = gtfect as if the writ had been 


CHARLES H. BROOKS Vs. EDWAKD s&s. CLARK. ” 


issued ret’d to the first Monday of April and had been served on or 
before the first Monday of March. 
S Jan’y 26,1885. Judy 't for want of an aff. of defense against 
Josiah D. Brooks only. 
Ivo die. Dam’s ass’'d (@ 815,210.00. 
May 2,1585. Petition of Chas. H. Brooks tor leave to remove ci -e 
to circuit court U.S. 
ko die. Bond tiled. 


‘) Issue Sunmnions. 
KpWAKD S. CLARK 
Cs. 
Chances Il. Brooks & Jostan D. Brooks, Surviving Partners of D. 
Leeds Miller, Deed, late Trading as Brooks, Miller & Co. 
(‘use ret ble first Monday of January, ISS5. 
PIERCE ARCHER. 
Dec., ISS4. PT i's Atty. 


(Endorsed :) S25. Dee. T., 1SS4. C. Po. 1. Edward S. Clark es. 
Brooks, Miller & Co. Order for summons case. Filed Dee. 31, 1SS4. 
Kk. C. Manderson. Archer. 


10) SAMMONS, 


County oF PHILADELPHIA, 88: 


The Commonwealth of ‘I ‘ennsvivania to the sheriff? of the 
(SEAL. | COUNLY of Philadel plita, (;reeting: 


We command Vou threat Vou stithiinon Charl : ae brooks 
and Josiah D. Brooks, surviving partners of D. Leeds Miller, dee’d, 
leat trading iis brooks, Mill: > CA. leat of Vvour country, so thiat they 
be and appear before our jyudae Ss. all Minor [pea daa, ato oour court of 
COMM peli iis, No. l, for the COMTLEN cnt MIIHUL ipa daa, to be holden uit 
Philadelphia, in and for said county of Philadelphia, the first Mon- 
day of January next, there to answer Edward S. Clark of a plea of 
ti “pRISS on the cause, ete.: ane have vou then huge there this w rit 

Witness the Honorable Joseph \llinson, president of our said cour 
at Phiolac Lolita, the dst day of December. in the vear of our Lord. 
ohne thousand eight hundred and etgltv-tour 

' F. GC MANDERSON, 
Pro Prothonotary 


1] [ Endorsed :] 823. Dec. Term, 1884. C. P., Xo. 1. Ed: 


. . , ; , ; . : t 
ward S. Clark vs. Charles TL. Brooks and Josiah D 


surviving partners. Sumiiien. Case Archer 


JOSTAH DD. BROOKS 


4 CHARLES H. BROUKS Vst EDWAKD Ss. CLARK. ie 


I accept service of the writ for Ghas. H. Brooks, with like force 
and effect as if the writ had been isfued ret’d to the first Monday of 
April and had been served on or biiore the first Monday of March. 


3 D., 1SS5. ’ 
JOIN G. JOTINSON, 


é Atty — Ch. H. Brooks. 


12 cP 1. b. ’s4. 
; 


CLARK <1» 
Us, ) 
: , ne _. 893 
C. H. Brooks and Josran D. Brooxs, Surviving Partner of | 
DD. Leeds Miller, Late Trading & Brooks, Miller & Co. 
COUNTY OF PHILADA., 8s: 9 


Edward 8. Clark being duly sworn, says that be is the plaintiff 
in the above case and is a creditorgof the said firm, defendants, for 
money loaned by the plaintill to sald firm, defendants, from time to 
time in Various amounts, aggregating in all the sum of fifteen 
thousand five hundred dollars, on account of which the defendants 
paid the plaintiff on December 50,°1S76, the sum: of 500 of the prin- 


cipal of the loan, leaving a dalance due, as per statement on 
1s the books of the said dete anal: ants, on said date, on December ; 
H) ISTO, of principal of said loan of S15.000, due by the said . 
firm to plamtiff. That the terms of sald loan were that said honevs 
where to be repaid on demand i ee a as hie desired the same 
from time to time, the defendant Ss paving him the market rates of ° 


Interest therefor, suv, 6 (a th! per cant mor thereabouts, as the mar- 
ket rate varied. That the princip $l balance of said how, : “—_ ~ ars 
Qt) the defendants’ books, due la the }) dadnitill J compbe I .IS.6, I~ 
therein stated and settled at the nett sum of S15.000 aforesaid, which 
they agreed to Prepay Coty demand, with Interest as aforesate. That 
they continued to pay interest théreon thereatter for a long time, 
but have never paid the pryicipal sum: of 815,00 aforesaid, or 
14 anv part thereof, but owe “fe. nie. together with Interest, a 
cording to the annexed necpunt tirke 1} from tiie hooks of thie 
sid defendants’ firm (Brooks, Milker & Co.). showing the last pay 
ment of interest to be ON oO, 2, Ss ne 10, ol, S44, since which nothing 
has been paid; but all previous aqeounts of interest due up to Pss4 
have Lye I} fully paid by said Droaks, Mille r& Co.: and furt r ae- 
ponent saith not. . 
EDWARD s. CLARK. 


e January 12. 2SS5 


Sworn WV subserply 7 ta) befor Mi; 
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[SEAL.] é Jos.. J. FARLEY. 
’ Nota / i lie 


CHARLES H. BROOKS Vs. EDWAKD 38. CLAKK. 0 
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lo =< Opy of Account from Defendants’ Books.” 
I. S. Clark. Loan. 
Le. Sl wines ce ee buccal one 10580 68 
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Dr. to cash interest paid 11, 22, "76, to 5, oy Eee 351 33 
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’ . 2a oh ce, eo 7s 337 50 
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1] ae 8 2. +. one SO OO 
Se Bas Ol rs 82 . : B05 00 
_ G, ae, of, *’ 5}, ‘S2 307 50 
. é‘ © Be ch ‘S3 SOO OO 
a vas. r ‘83 BOD OO 
<a oem 1] ,. [07 
1. o> "RS 5 ‘sf ie 
a» 3, o8 i, 30, ‘S4 loz oo 
D . lO. SO. S44 beuey Cd 
S7.615 S35 
lt (bonedorsed ) Sve Lhe tert, ISS4 edward > (lark is 
Brooks, Miller & Co. ©. PL I Piaiititl s afhidavit of loan 
and copy of ac. from defts’ books. Filed Jan. 12. S85. W. HI 
Leed >. Areher. 
ly 7. eek | Dec. T.. ISS4 
tie f LARA } 
f XO a 
HR ae 
ISS5 
And now, on motion of P \ Posey. thre t r judd 
ment against the defendants for want of an atlidavit of defence 
Micdorse i 1 | ISS] { |’ Xe | { j - Dre l- « 
‘tal, Motion for judgment. Filed Jan. 26,1885. Turnbull, pro 
prothyv. Granted. D. Archer 
-— 


( CHARLES H. BROOKS Vs$EDWAKD 8, CLARK. 


1s CP. No.1. Dic, T., 1884. 


CLARK t | 
rs. » No. 823. 
Brooks ef al. \ 
I assess damages as follows : 
DSA CORAL CTT DORR ORES MOOR ie ee 815.000 00 
ee a ee iy mnereneiiee 7210 OO 


S15.210 OO 


J. KENDERDINE, 
Pro Proth’y. 


Endorsed: S23. Dec. T., 1884. CP. No. 1. Clark vs. Brooks et 
: ‘ - 
al. Assessment of damages. Filed,Jan. 26, 1855. Turnbull, pro 
proth’y. Archer. $ 
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19 Judgment lide. 


‘ 
‘ 
[deternelant Plaintit? Court. Termwn.d| No. . Att'y. Date Amount 


. 
: 
. pss 
] ' 4 ° oo } ® . - « 
Brooks, Chas. H. E.S. Clark. | No. 1. D. 84.) 823) Archer. Jan'y 2 $15,210 
a 


?4t) PHILADELPHIA CITY, ss: 


C.P. No.1. Dees T., 1884. 


is 


Drooks, Minter & C 


ae 
4 


(LARK ic 
. : 6 
Charles HL. Brooks, being duals sworg, deposes and says 
[have ajust and troe defense to the;whole of the claim sued upon 
of the nature and character following 4 
Lo ntil about the Oilst dav of ie ribo Pr, 187%. i connection with 
» Brooks and D. Leeds Miller? ] was a member of the firm’ 
srooks, Miller & Co ; 
‘Phi poladnititl Was oa friend of D. Lemd-s Miller. and from time to 
time, at the soheitation of satd) Miller, and quite as much for his 


own aecommodation and benetit as gor that of the firm. had de- 

. a a | : . : 

posited monevs te him belay vies with the firm. \ part ol 

2] these was returned to lim, leating due to himoin or about 

o 

the vear IS76 the sumo oof tiffeenm thousand dollars. For 

his sum a due-bill of the tirm was given by said Miller to the plain. 

ut, which due-bill was in lis possess = evidence of the firm in- 
debtedness to lium on t| | = i \ (o] (¢ i BYEL 


= 
a 
i 
ous 
— 
nal 
oe 
. 
— 
/ 
— 
om 
— 
emma 
mm 
ome 
—— 
- 
ane 
~ 
' 


. ’ . ‘ 
Shortiv prior to sald itis tele hitiony 


hit. ana told hitn 
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posed to deponent te eontinue 
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CHARLES HH. BROOKS Vs. EDWARD S. CLARRK. 


thicat hie would contribute lo thie findit ats lis ~ hier ot capital the “Ulin 
of 815,000, being the amount due to plamitith, which, as said Miller 
told limi, the plamitiil had agreed to loan to lim individually. The 
proposal ot said Miller was declined, ane it Was afterwards serecd 

between Miller and Josiah D. Brooks that they would con- 
22 tinue in partnership under the firm name of Brooks, Miller 

& Co. and that they would purchase deponent’s Interest mn 
the old tirm, paving him therefor the sum of SZOTAAO, and that 
they would assume and pay all tts debt. 

The avrecment to assume said debts and to pret depotent ~ste 
sUttl for iis ite Interest Wiis nade with betty (>) ~uilel o> ist Lai of 
December, Sa!) ‘| he finn Wiis thie le Lipron issolved as of thr dite 
of Sist December, ISTO, and the fact of said dissolution was fully 
ndvertised : iter snd Late Lepoonn rit ceased ta) by cl Tdi ria boas cl the 
firm. or to be in anv Wit interested there 
Phas livin at the tina of dis olution Wiis ch bos buat ‘\ solvent chtiel 
lv able le prey all it~ dlebts, Thi “tidal serreed Lev ioe prt to betta 


hy Th bree W fir leer this brite rest Wiis duly pried te beeen 


, 


fur 


233 Deponent believes and expects to be able to prove that all 

thy facts connected with iia dissolutpors, Ineluding thi fact of 

lis Withdrawal frown tlie firte. ane tha iss Ui bripet bert 7) | all thi a lst. 

of the old firm by the new firm were fully kKnewn to the plaiatul at 
or about the time of said dissolution 

[ proobvenal ix informed. believes. and + Ypects to le’ able to prove, 

that the pelautnatiel subsequently ne reed th ssteld DD. Leeds Nbilles te) 


cance | the due-bill Whiedli bisacd been A eth top beaten lov thre ele firtn. 
amd to accept in len thereof the dive-bill of the dew firm, composed, 
as he knew, solely of Josiah DL Brooks and DL Leeds Miller, and thus 

and thereby to release the deponent trom: all further obligation 
24 and liabilitv to him: and that in pursuance of said agreement 


ania with the rritenit thu- te» relesnse all) traboadity col «hotwotpent 

the said polearnaitatl did caneel and surrender the old due-bill, and did 
é' ' ' 

i 


— ) ae ae Bp ' , Y . 
aecepil bby Eth paaVinenl and sati<faction of the same the due-bill eo 
the new firm 
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8 CHARLES H. BROOKS VS. EDWARD 8S. CLARK. 


(Endorsed :) S25. Deer, ISS 4. (" . No. ]. Clark es. Brooks. 
Affr. of defenee of Chas. H. Brooks. Filed Mav ? SSS. J. Kinder- 
dine. John G. Jolson. | 


WAR In the Court of C ommdn Pleas No. 1 for the County of Phila- 
delphia. - » Dee. ‘Term, TSS4, 


Kpwarp S. CLARK | 

US. 6 | 
Coarzces IL. Brooks and Jost al D. Brooks, Surviving | No. S25. 
Partners of D. Leeds Miller. Ine “dl, Late Trading as Brook — 
Miller & Co. 


To the honorable the judwes of the said court 

The pe tition of ( ‘har! ics II. Srook 5. defendant above named, who 
was sued with Josiah D. Brooks as SUIVIVINgG partners, &¢., respect- 
fully represents: , 

That the controversy in thisssuit is between citizens of different 

States. That vour petitioner was at the time of the com- 
24 hiencement — suit ariel <till is a citizen of the State of 

New York, and that the: said plaintil, Edward S. Clark, was 
then and still is a citizen of the State of Pennsvivania, and thi at the 
matter and amount in dispute jin the said suit exceeds exclusive pe 
costs the sum or value of tive handred dollars. 

Your petitioner herewith offars a bond, with good and sufficient 
surety, conditioned for his enteang In the circuit court of the United 
States in and for the « easter) district of Pe hnsvivania Oli the first 
day of its next session a copy of the record in this suit and for the 
paviment of all costs that mavSbe awarded by said circuit court, if 
the said court shall hold that this suit was wrongfully or improperly 
removed thereto, Ile therefore . prays this honorable court to pro- 

ceed no further therein e seep to make the order of removal 
28 required by law and to etecept the said bond and surety and 
cause the record therein ¢to be removed to the said eireuit 
court. 

And he will CVer pray, VC. 

d CHARLES TL BROOKS. 


PHILADELHIA COUNTY. ss: é 


Personally appeared Charles elf. Brooks, whe being duly sworn, 
' : ° : ' . ° , 
saves that the tacts set forth mn the above petition are trae to the best 
of lis knowledge and belref. 4 
: CHARLES HL. BROOKS. 
Sworn and subseribed to befor® me this 28th dav of April. IS85 
PSEAL. | GEORGE TOUSE, 
Notary Public. 


(ik ndlorsed : AT 1). ISS. - No. gs (jark i's Brooks sf ale 


eS . ° . } ° ° ; ‘ . 
Petits lon for mre uVe to remove Qoove case to the | rhited| Stites circuit 


: 
court: Filed May 2, 178). © { Roberts, pre proth vy. Jno. Gs 
é 


Johnson. 


CHARLES H. BROOKS VS. EDWARD s&s. CLARK. ‘) 


my Know all men by these presents, that we, Charles IT. Brooks 

and Joshua L. Bailey, are held and firmly bound unto Edward 
S. Clark Inthesumof five hundred dol] ims, law ful TrbCornery of the United 
States of Amerteca, to he prcvicl to the said hadward Ss. Clark, certain 
roassigns: to which payment, 


-_ 


attorney, executors, administrators, « 
well and truly to be made, we do bind ourselves, our heirs, execu- 
tors, and administrators, and every of them, jointly and severally, 
firmly by these presents, 
Sealed with our seals. Dated the twenty-ninth day of April, in 
the vear of our Lord one thousand eight hundred and eighty-five 
(1SS3). 
The condition ot this obligation Is such threat if the sbove-bounded 
Charles IL. Brooks, who. with Josiah D. Brooks, is a defendant in a 
certain action now pending in the court of common pleas 
pt) No. ] for the COUNTY of Phiilecledpolitaa, cs a cerby rterin, ISS 4a 
No. 45 al the <uit of thre <td ediward -. (lark, and wlio has 
petitioned the sid court for a re moval of thi sald suit into thie cir- 
euit court of the United States mm and for the eastern distriet of 
Pennsvivania, shall enter in the said cireuit court on the first day 
of its next session a copy of the record ino said: suit and shall well 
and truly pay all costs threat may he awarded by the said cirenuit 
court, if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be void: otherwise 
to remain in full force and virtue. 
CHARLES H. BROOKS. [sear 
JOSHUA L. BAILEY. tae, 


Sealed and delivered in the presence of— 
GhO. W. WILLIS, 
As toCharles I]. Prooks 
FRED’K SUNHART, 
As toChas. IL. Brooks 
DAVID STRODE, 


T. M. BROWNING, 
Witnesses is to sjenature oft Joshua F Batley, 


| Endorsed: 823. D., 1884. C. P. No. 1. Clark v. Brooks ef 
al Bond fen) I moval of above crise’ LOD thy L rites Stites ¢ iY. 


nit court. Filed May 2, 1885.) C. B. Roberts, pro proth’y. Jolin 


Clit 


Cy, Johnson. 


Pe "7.9% , * ’ + . ‘ 
Pe (COMMONWEALTH OF PENNSYLVANIA, | 
. , . . 
Philadelphia ( ounty. j 
. > , ; } ' 
Win I}. Mann. prothonot irv of thie tirt OF Common picas No | 
, i { y" aie . ‘yr)T 1 seer? rTs ar + o) | ’ ’ 1? ' ~ an ’ carpreat 
Ih) al a 4? “iif etrviail ‘ LA 8 sy tate sit Bas Ge 848 Ee » ote88 sh’ ti 
he whol : Iw) Edward 
copy of the whole record of the case tuted elu bedware 
Mf, and Charles H. Brooks and bh D. Broo! 
~ iTR., pricelrityy adie? © tiaties | do itiel Jos iti ) ’ es te 
’ ] i ! ‘ ‘ -. | 
“UrvVIiN hay fT riety) — of 1) Peed Milles i I its rai A. i~ Brooks. 
t 
1] ° i ae 5 + ] . , ; , ’ , 
NTill r \ QC ap.. ele fehiehitits ~ Tih eibdiie , 7 stad De | core beerToore thie 


; ' , * 

} . ot , 
. . * sn @ _? ‘ . ‘ . | | 
said eourt. at No. S23 of December term, A.D. 1SS 
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10 CHARLES H. BROOKS Vs. EDWARD 8. CLARK. ae 
In testimony whereof I have lh: ave hereunto set my hand and 
aftixed the seal of the said court the dsth day of May, A.D. 1885. 
(SEAL. | I H. SMITH, 
; Pro Prothonotary. 
KS (Iiendorsed :) 2S. April se <x SSS. U.S. cireutt court. Ed- 
ward S. Clark vs. Chas. TH. Hrooks «f af, sur. partner, &e. 
Copy of record in common pleas. Filed May 25, 1885. John G., 
Johnson. ' 
aap 
od And afterwards, to wit, on the eighth day of September, A. 
D. 1885, the plaintiff, by his ‘attorney, Pierce Archer, Esq. 
comes into court here and moves for{a rule to show cause why an 
order shoul | hot be bhis ade rebi anding sill cause from this Court lo 
the said State court. in the following words, to wit: 
.; oe €. €, April T., 188. + PF ho. 4, See. 2. eee 
Epwanp S. Char KE ) 
rs, » ro. 2b. 
Cuarnes TH. 3B LOOKS, 
“nde 
Justa D. Brooxs, Surviving Partners of D re emacaesles \ »s) 
: : NO. O2ed 
deed, late trading iis I} rooks, Mille Pt o. } 
And now, September Sth, PSs5, —, prt attorney, Plerce 
Archer, moves for a rule to show cagse why an order should not be _ 
made remanding the stid canse frote the sard crreuit court to 
30 th said State court, to wit, do the court of common pleas No.1 
of Philadelphia, i Hnsvivanba, as of December fern, ISS4. 
No. S25. : 


And it appearing hy Inspection off the record that the defendants 
are not both eitizens of anotherState than the platmtiil, ane that the 
said Josiah D. Brooks is a citizen of fPennsvivania, the said) rule to 
show cause Is granted, returnable Tyesday. September 15, 1885. 


(Endorsed :) 26. ApTT.Iss5. @os.00€. Clark es. Brooks ef af. 
Rule to ero nge att cause shogld not be remanded from Us. . 
Tt tot. F. Ne. 1 of Pri. Co. et bl ‘Tuesday, Septr ia, 188a 
Kiled Sep. ‘, ay P. Areher, for al tT 


Ht And afterwards, to wit, on the 22nd dav of September, A. 
I). ISS5,come the parties aforesaid, and this cause being called 
for argument on motion for a rule to remand, and having 
argued by counsel for thr respectivedparties and duly considered, the 
eourt ti ake = further time for considerition 


And afterwards, to wit, on the 6th dav of October, ALD LISSS, th 
court having fully considered the ugatter. orders that the said rule 
to re mand be ride absolute tia thie eauise remanded 


‘ 
é 


CHARLES TH. PROOKS Vs. EDWARD Ss. CLARK. 1] 


37 Inthe Cireuit Court of the United States in and for the Eastern 
District of. Pennsvivania, in the Third Cirenit. April Sess., 
ISS. 


Kpwakb S. CLARK, 

Cioarntes TL. Brooks and Jostan DD. Brooks, Surviving » No. 26. 
|’ arthers of 1). Lae ds Mill. ie 1 cad Late Trading us | 
Brooks, Miller & Co | 


Know all Phiedi ly thre at Preselits thiaat we, ( lear - 1] brooks, 10 AY 

Thomas St.. New York citv, William EL Jenks, 115 Chestnut St, 
Phila. and Frederick L. Baily, No. 210 Chestnut St.. Philadelphia, 
are held and firmly bound unto Edward Ss. Clark in the fulland just 
<um of five hundred dollars, to be patd to the said Edward S. Clark, 
his heirs,executors, administrators, orassigns: towhich payment. well 
and truly to be made, we bind ourselves, our successors, heirs, exee- 
utorsand administrators, Jointly and severally, by these presents. 

Sealed with our seals and dated this 17th dav of October, A. 1) 
ISS. 

Whereas lately ataterm of the cireuit court of the United States 
in sted forthe eastern districtof Pennsvivania, in the third cireurt, in 
asuitdepending in said court between said Rdward S. Clark and said 
(hirles I. Brooks lal. judgrn rit ve nidieding sald suit to the court of 
Corban pole “is Wiis re nek re 7 “e bitist the site { ‘haus LI. Brooks, and the 
sald Chas. H. Brooks having obtained a writ of error and filed a eopy 
thereot in the clerk's office of the said court to reverse the judgment 
in) the aforesaid stiit, suniel it citation, Lin cle d te the sata ) dlward - 

Clark, citing anid admionishing him te bie ane ib prpre urata Su- 
2 preme Court of the Lnited States to be holden at Washington 
the cleve nth day of Noverbn reorient ¢ nsulnge: 

Now, the condition of the above obligation is such that if the sited 
Charles | Brooks ~hall PProsectte lis writ of error to effect and 
ihisWwer all iF bbrpeicre ~ ana Costs if bie Li 1] te tiike lis pli il crovond, thie a the 
above oblroation to be vod: else to remuarn in full foree and virtue. 

CHARLES Th RROOKS. [seat 
WM. HE. JENKS Pee at] 
FREDERICK L. BAILY. [seat 
= ileal ania de live i. 7 it) pene “ence of 
SAMUEL BELL 
Ed. HAMERSLY 


Sureties approved 
WAM. BUTLER, Judge 


i> iidorsed : | No ty April sess, TSS.) for niteourt | | ite] states 
, 


st 
, ! ‘ " 
( er rs Brooks edeal. Bowed sur writ of erro 


soe) Uxitee Ora prop AMERICA 
| Pa + District of Pennsylvania, | 
| Samuel Bell. clerk of the cireuit eourt of the United States of 


America for the eastern distriet of Pennusvivania, in the third er- 


12 CHARLES H. BROOKS Vs. HDWARD 8S. CLARK. 


cuit, do hereby certify the foregoing to be a true and faithful copy 
of the original pleas and proceedings jn the case of Edward S. Clark 
vs. Charles H. Brooks and Josiah D.gBrooks, surviving partners of 
D. Leeds Miller, deceased, late tradingsas Brooks, Miller & Co., April 
session, 1885, No. 26, on file and now yemaining among the records 
of the said court in mv office. : 
fin testimony whereof [ have he. ugi lo subscribed MV tatne cna 
affixed the seal of the said court, at Philadelphia, this 27th day of 
October, in the vear of our Lord one :thousand eight bundred and 
eighty-five, and oft the Independence tot the United States the Ohne 
hundred and tenth. 
[Seal U.S. Circuit Court, E. D Pennsvlvahia ] 
’ SAMUEL BELL, 
° Clerk of (1. C. 
Endorsed on cover: E. Pennsylvania C. C. U.S. No. 1195. 
Charles H. Brooks, plaintiff in error, vs. Edward S. Clark. Filed 
November 3, 1855. 
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No. 1195. ° October Term, 1885. 


Supreme Court of the Wnited States. 


ae ll OD 


CHARLES H. BROOKS, 
Plaintiff in Error, 


V8. 


EDWARD 8S. CLARK, 
Defendant in Error. 


* 
_-—-———--- ope --- -- 


Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


INDEX. 
Pace 
E, Penhement Of CO Cami... .2cccs sescescccsccocccccccsce costs comssebonnccnsencnpenhbeoentets l 
IT. Specifications Of Error ...........ccccccceccscecssceeesesceeceseeeeeeees pindnodbednncevene 1 
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IV. Agreement of Counsel............... duecccecccocesocetoncqanheupoutbhpintasbercsenedinite 10 


FRANK P. PRICHARD, 
JOHN G. JOHNSON, 
For Plaintiff in Error. 


eee 
Alien, Lane & Scott, Printers, Nos. 229 and 241 South Fifth Street, Philadelphia. . 


I. Statement of the Case. 


On December 31st, 1884, Edward S. Clark, a citizen of 
Pennsylvania, brought in the Court of Common Pleas, No. 1, 
of Philadelphia county, a joint action against Charles H. 
Brooks, a citizen of New York, and Josiah D. Brooks, a citi- 
zen of Pennsyivania. . Josiah D. Brooks voluntarily accepted 
service of the summons, and on January 26th, 1885, without 


her defendant. a final and separate judg- 


any service on the ot 
ment for $15,210 Was entered against said Josiah D. Brooks, 
under a State statute which allows a separate and final judgment 
against one defendant without prejudicing the right of plaintiff 
to proceed and obtain a judgment against aco-detendant. After 
the entry of this judgement against Josiah D. Brooks, the other 
defendant, Charles H. Brooks, voluntarily appeared by his at- 
tormmeyv and accepted service of the summons as if it had been 
issued returnable to the first Monday of April. He alse tiled 
an affidavit of defense, setting up a defense which applied to 
himself alone, and on the same day removed the case to the 
United States Circuit Court, upon the ground of citizenship. 
The latter court remanded the case, being of opinion that 
notwithstanding final judgment had been entered against 
Josiah D. Brooks betore the appearance of his co-defendant, 
he was still a party to the controversy. To reverse this ruling 


thre present W rit of error is taken. 


II. Specifications of Error. 


1. The learned court erred in making absolute the 1 


remand the case to the State court 


2. The learned court erred in 


State court. 


to 


’ 
é 


III. Argument. 


It may be well to state at the outset that appellant does not 
seek to attack or qualify the recent decisions of this court 
that an original joint cause pf action ddes not become sepa- 
rated into several controversies simply because the defendants 
sever in their pleadings and defenses. A careful examination 
of the cases on this subject will show that they group them- 
selves into three classes, vizgi— 

First—Where no judgment has been entered, but separate 
defenses have been raised hy the defendants. In such cases 
one defendant cannot remqve, because the plaintiff can still 
elect to treat the controversé as joint. Louisville and Nash- 
ville Railroad zs. Ide, 114 U. S., 52, is an example of this 
class. : 

Second.—Where the plaiftitt has entered an interlocutory 
judgment by default again$t one defendant. In such cases 
the other defendant cannot remove, because the final judgment 
will still be joint, and the defendant against whom the inter- 
locutory judgment was entered remains interested in and wil! 
be affected by the final jydgment. Putnam zy. Ingraham, 
114 U.S., 57, is an example! of this class. 

Third.—Where a final judgment has been rendered against 
one defendant. In such cases the other defendant can remove, 
because the defendant against whom final judgment has been 
entered has been thus remoyed from the contro, ersyv, and ts no 
longer interested tn or affecfed by the result of the controversy 
with his co-defendants, Vaile is. Vose, 99 U. S., 539, is an 


* 


The distinction betw ccen Brese ( lasses of CasCcS is not an ac 
e 


example of this class. 


cidental one, but is a logical result of a connected and con- 
sistent train of reasoning. ‘The opinions in all of the thre: 
cases above cited were delivered by the same judge (Chi 
Justice Waite.) ; 

In the first case above cited (R. R. Co. vs. Ide) he says 
“Separate answers by the gseveral defendants sued on join: 
“causes of action may present different questions for deter 

‘ 


é 


w 


‘mination, but they do not necessarily divide the suits into 
“separate controversies. A defendant has no right to say 
“that an action shall be several which a plaintiff elects to make 


- 


‘joint.’ In the second case (Putnam ys. Ingraham) he says : 


. 


‘The fact that Morgan has not answered but ts in default ts 


* 
7 


unimportant. The suit is still on joint causes of action, and 
“the plaintiff, if he sustains the allegations of his complaint at 


the trial, w27 de entitled to a joint judgment against all the 
‘dependants.’ Inthe third case (Yulee vs. Vose) he says: “ It 


“also appeared that the controversy, so far as it concerned 


* 
* 


Yulee, not only could be, but actually ht ud lr csi by pd tal de- 


‘termination, separated from that of the other detendants. 
“This, as we think, gave Yulee a right to the transfer 
“of his part of the suit to the Circuit Court.” This 
distinction ts in accord with the principles laid down 
in the Removal Cases, 100 U. S., 457, where it was held 
that if there had been a deeree which settled the contro- 
versy finally as to one defendant so that he was no 
longer interested inthe result against the other, that other 
could remove the case, the sqme learned judge whose words 
have been already quoted saving, “ Before the trustees of the 
“ mortgage were actually brought into court by service of pro- 


“COSS the dispute between the construction COMpany and the 


‘railroad company had been finally disposed of. The amount 


due the construction company had been ascertained seo far as 


7 
_ 


that company and the railroad company were concerned ; the 
‘mechanics’ lien established and the property sold under the 
‘hen to pay thedebt. There was after that nothing left of the 
suit except that part which related solely and exclusively to 
the priority of the mortgagé licen, and as to this the contro- 


Versy Was betwe cr the construe tion ( OM pany oon the one side 


- 


‘and the mortgage trustees on the other. Ifthe railroad com- 
“ pany still continued a party to the suit, it was a nominal party 
‘only, and tts interests Were Inno way whatever connected with 
“those of the trustees.” 

It seems unnecessary to claborate this porn further. Un- 
der the above decisions it would seem clear that if before 


Charles Hl. Brooks accepted service of the summons, the con- 


4 


troversy had, as to Josiah 1D. Brooks, been ended by a final 
judgment for an ascertained gum, so that he would not be a 
party to, or interested in, thes result of the subsequent litiga- 
tion with Charles H. Brooks, phe latter had not only a separable 
but a separated controversy which he could remove. 

We will, therefore, turn ou} attention to.the only remaining 
question, viz.: Was the judgment against Josiah D. Brooks a 
final judgment as to him wh&h removed his interest in the 
subsequent litigation with Charles H. Brooks. 

The judement against Josiah D. Brooks was not entered 
upon common law pleadings? but under a special statute of 
Pennsylvania (Act 28th March, 1835, Sect. 2, P. L., 89), which 
provides as follows :— 

“In all actions instituted int the said courts on bills, notes, 
“bonds or other instruments ‘in writing, for the payment of 
a money and for the PeCOVCTY af book-debts; in all actions of 
* sere facias on judgements and-on liens of mechanics and ma- 
“terialmen, under the act of 417th of March, 1806, and the 
“various supplements thereto, it shall be lawful for the plain- 
“tiff, on or at any time after thesthird Saturday succeeding the 


several return-days hereinbefore designated, on motion, to 
“enter a judgment by default, nbtwithstanding an appearance 
“ by attorney, unless the defendant shall previously have filed 
“an affidavit of defense, stating therein the nature and charac- 
“ter of the same: Provided, Thattin all cases no judgement shall 
“be entered by virtue of this seetion, unless the said plaintiff 
“shall, within two weeks after the return of the original pro- 
“cess (have) filed in the office,of the prothonotary of the 
“court hereby erected, a copy of the instrument of writing, 
“book-entries, record or claims on which action has been 
“brought.” Pr 

anu the supplemental act of 41th March, 1836, section 14 


(P. * 76 : which pros idles a . 


ae i. pron isions of the se cond section of the act to which 

“this is a supplement, which provides for the taking judg- 
- | ’ ’ : ¢ : 

“ments by dectauilt, shall be and the same are hereby extended 


“to all actions brought on contragts for the loan or advance of 


“money, Whether the same be refluced to writing or not: Pro- 


‘ 
® 
: 
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“cuded, That inall such cases no judgment shall be entered by 
“virtue of this section, unless the plaintiff shall, within two 
“weeks after the return of the original process, file in the 
* office of the pre thonotary of the said court, an affidavit, set- 
“ting forth the terms of the said loan or advance, with the 
* date thereof.” 


Under these statutes if the defendant docs not file an affi- 
davit of defense the plaintiff's counsel moves in open court 
for judgment, and when that is pronounced prepares an as- 
sessment of damages based Upon the COpyV OF affidavit of loan 
filed, and this assessment he files with the prothonotary, who 
signs and files it of record. This is a tinal judgement without 
any writ of inquiry of damages, it having been decided by the 
Supreme Court of Pennsylvania in 

Sellers vy. Burk., 11 Wright, 3.44, 
that where the sum claimed is certain and appears upon the 
record, as it always does under the affidavit of defense law, the 
judgement ts final. Read, J., in his opinion in that case, re- 
views the history of the practice and, in affirming what had al- 
ways been understood to be the practice, says: “ In 1838 the 
* District Court made two decisions of Vreatl importance w hich 
“have always been regarded as sound law. In MeClurg vs. 
* Murphy, 2 Miles, 177, the court decided, President Pettit 


‘delivering the opinion, that a judgment for want of an affidavit 


* of defense yy detault under the act of March 28th. [S35, 1S 


“final and not interlocutory, although the damages have not 


“been assessed—both as regards lien and execution.” 


Under the common law, as it was recoenized and enforced 
in Pennsvivania, there could not-be, in an action against two de- 
fendants on a joint cause of action, two separate final, judg 
ments, unless it affirmatively appeared on the record that they 
were upon entirely different tissues. Plaintiff might take an in 
te rlocutory mudement avamst one detendant as . ,.a hudgement 
for want ef an appearance, and then proceed to obtain a final 
romt rdoement acainst by ith. but he could not take a final rudy 


? ’ 
‘ ,* ' . . 
cainst one without releasing the other. In 


Williams is Nii Fall. 2 S A I ; 2So, 


nent as 
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Sergeant, J., says: “In the case under consideration, the 
“judgment entered against Mlillington being for asum certain 
“cannot be considered in anw other light than as a final judg- 

“ment, and being a final judfement entered against Millington 

“alone, how can : the plaintifS afterwards proceed to demand 
—_ recover a joint judgment against Millington and McFall, 
‘or a separate final judgement against McFall alone. Ina suit 
“against two there cannot be two final judgments entered, 
“either each separate, or offe separate and the other joint. 
“Such a proceeding is irregular in the first place, and contra- 


“dictory in the second.” ° 
And in 
Ridgely vs. Dobson, § W. & S., 118-123, 
Huston, J., says: “ Wherg two or more are sued, the plain- 


“tiff must have the case at issue as to all on taking judgment 
“by default against those w Ito do not plead; when the issue 
‘is tried as to the one who pleads the verdict ascertains 
“the amount due as well by Zhose who plead as those who 


sé 


suffered judgment, and the gxecution issues against all.” 


‘ 

This common law rule, ast stated in the above decisions, 
worked considerable hardshf. If, for instance, a suit was 
brought against two ona joint cause of action, but only one 
was served, the plaintiff mugt bring in the defendant not 
served by means of a/ras writs, and in the meanwhile could 
not proceed to final judgmentyagainst the one served without 
discharging the other. So, aJso, even if both were served, 
and one made no defense, the ‘plaintiff could not proceed to 
final judgment and execution, against the latter without re- 
leasing his co-defendant. Thit led to the enactment of two 
statutes in Pennsylvania. The‘first was the act of 6th April, 
1830 (P. L., 277), which providéd that— 

“In all suits now pending or hereafter brought in any court 
‘of record in this Commonwealth against joint and several 
‘obligors, copartners, promissoss Or the endorsers of promis- 


+s 


sory notes in which the writ Of process has not been or may 


* not be served on all the dete ndants, and judgment mav be ob- 


/ 
“ tained against those served with process, such writ, process 
‘or judgment shall not be a bar to recovery 1 another suit 
“against the defendant or defendants not served with process.” 

The second statute was the act of 4th April, 1877 (P. L.. 52), 
which enacted “ where judgment has been or may hereafter 
“be obtained in any court of record of this Commonwealth 
“against one or more of several co-defendants in default of 
‘appearance, plea or affidavit of defense, said judgment shall not 
“be a bar to recovery 77 the samte suit against the other defend- 
“ants jointly or jointly and severally liable as co-obligors, co- 
“ partners or otherwise.” 

The judgment referred to in both these acts was, of course, 
final judgment, since an interlocutory judgment did not release 
the co-defendant even at common law. 

It is to be observed also that the second statute, though fol- 
lowing the first after a long interval, was really the logical re- 
sult of it, since the objection of the common law to two final 
judgments was the danger of inconsistency, and it is no more 
inconsistent to allow of different judgments on the same cause 
of action in the same suit, than to allow of different judg- 
ments on the same cause of action in different suits. Both 
Were passed to facilitate justice and relieve suitors from the 


embarrassment caused by the common-law doctrine. 


Bearing these statutes in mind, let us now examine the facts 
of this case. The suit was brought in the State court against 
Josiah D. Brooks and Charles H. Brooks, on a joint cause of 
action. Plaintitt tiled his affidavit of loan in accordance with 
the act of 1826 When the return day arrived. the orignal 
summons was returned with service accepted by Josiah D. 
Brooks, but with no service on Charles H. Brooks Josiah 1D. 
Brooks not putting in anv affidavit of defense, plaintiff, under the 
act of 1830, above cited, which gave hima nehttotake judgement 
against the party served, asked for and obtained final judgment 
against Josiah D. Brooks, the party served, and filed an assess 

ra] 


ment of damages against him which was duly signed by the 


prothonotary. The case then stood as a case which had been 


' 

: 
‘ 
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brought against two, with seryice only on one and final judg- 
ment against the party servedjfor a determinate amount. 

Afterward Charles H. Brapks, the other defendant, who 
was a resident of New York, appeared on the scene. He 
had a separate defense, personal to himself, and was will- 
ing to voluntarily appear to have it tried. If the act 
of 4th April, 1877, above : cited, had not been passed 
it would have been necessary for the plaintiff to have 
brought a new suit in which Charles H. Brooks could have 
accepted service, since. the pryor act of 1830 only allowed 
recovery against the defendaygt not served “7 another suit. 
But as the act of 1877 had aftered the law so as to allow a 
judgment “77 “Me same suit” there was no necessity for new 
process, and Charles H. Brookes merely accepted service of the 
original summons as if it hi igbeen issued returnable at a re-- 
turn day after the date of tlje judgment against Josiah D. 
%yrooks. He then filed his affidavit of defense and his peti- 
t on for removal. The case then stood thus—A_ suit against 
two in which one alone was served; a final judgment against 
the one served for a detert-tnate amount; a subsequent ap- 
pearance of the other defendant and a separate issue with 
himin which he was debarreck by the act of 1877 from setting 
up the previous final judgment against his co-defendant. 
Now let us apply the prinfiple laid down by this court 
in the cases already cited. ;Before any service on Charles 
H. Brooks there had been a jidicial determination of the suit 
as to Josiah D. Brooks which as to him put an end to the 
controversy. That judgme n could not be affected by any 
subsequent judgment against his co-defendant either in the 
same or in another suit. Afterwards a new controve rsv Was 
put in issue by Charles EH. Brooks which, whether inthe same 
or in another suit, could not ‘be affected either in his favor o1 
against him by the result prey iously reached against his co- 
defendant. If in this controversy a judgment should be ren- 
dered tor or against Charles | Le Br moks, it would be tor or against 
him alone, and Josiah D. Brook s would not be a party to it 
This becomes very clear f we suppose that on February 3 
Charles TH. Brooks, neal Of appearing in the original suit, 


é 
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had appeared in a new suit brought against him on the same 
cause of action. No one would for a moment pretend that this 
Was not a separate controversy. The effect, however, of subse- 
quent proceedings in “te same sat under the act of 1877 1s 
precisely the same as subsequent proceedings in a new suit 
under the actof 1830. In both cases there is a final judgment 
as to one. In both there is a subsequent pre ceeding agaist 
the other not affected by the previous judgment. 

In this case there is no mere severance in the pleadings, 
leaving the plaintiff at liberty to still treat the action as a joint 
one. The plaintiff has already clected to separate the contro- 
versies by taking final judgment against the defendant served 
before the other defendant appeared; nor is this the case of 
an interlocutory judgment by default for want of an appear- 
ance, since the judgment against Josiah D. Brooks was a final 
one for a determinate amount. It is, however, within the third 
class of cases meniioned at the head of this brief, a case in 
which one defendant has been separated by a final judgment, 
leaving a controversy with his co-defendant to which he is no 
longer a party. 

It may be said that Josiah D? Brooks may appeal, but to 
such appeal Charles H. Brooks would be no party. The stat- 
ute allowing separate judgments must necessarily contemplate 
separate appeals which shall not interfere with the proceedings 
against the other defendants. In fact the statute has placed 
such judgments In the same position as separate judgments at 
common law upon different issues. 

Further argument would seem to be unnecessary. The 
judgment of the Circuit Court amounts to this: That a con- 
troeversy with a defendant who .was not served until after 


the suit had been finally ended as to his co-defendant— 


P 
1! 


a controversy in which the jury will be sworn to try the 
Issue as against him alone—a controversy in which the 
ludement will be for or against him alone, and will not 
attect any other person——is yet not a separable contro- 
versy because it arises in a suitin which another person was 
originally a joint defendant. It is submitted that this judg 


ment cannot be sustained without ove rturning the doctrine of 


1O 


the Removal Cases, and the other decisions of this court which 
bd - . . . . 
have furnished a guide ‘to the profession in interpreting the 
. 


act of 1875. 


‘ FRANK P. PRICHARD. 
i JOHN G. JOHNSON. 
; kor Mamtif m Error. 
; § 
é aa 
. ' 
‘ 

IV. Agreement of Counsel. : 
i 


In order that there nygy be no misunderstanding from any 
apparent conflict betw eqn different parts of the record in the 
above case, it is avreed that the original summons against 
both defendants issued jon December 31st, 1884, and was re- 
turnable the first Montlay of January, 1885, at which time 


Josiah D. Brooks alone accepted service; that on January 
26th, 1885, judgment Was entered against Josiah D. Brooks 
alone for $15,210; tha on February 3d, 1885, Charles H. 
Brooks accepted servife of the original summons issued . 


against Josiah D. Brogks and Charles H. Brooks, and on 
May 2d, fled an affidavst of defense and the petition for re- 


moval, 
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“ 


CHARLES H. BROOKS—BROOKS, MILLER & CO.. 
. Plaintiffs in Error, 
vs. 
EDWARD S. CLARK, . . 
Defendant in Exvor. 


Error to Circult Court, Eastern District of : 
Pennsylvania. | “ 


BRIEF OF PIERCE ARCHER, 
Counsel for Defendant in Error. 


Als 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


October Term, 1885. No. 1,195. 


CHARLES H. BROOKS, a citizen of the State of New 
York, who was sued with JOSIAH D. BROOKS, a 
citizen of the State of Pennsylvania, surviving partners 
with D. LEEDS MILLER, deceased, trading as 


BROOKS, MILLER & CO., 
Plaintiffs in Error, 


vs, 


EDWARD 8. CLARK; a citizen of the State of Pennsy]l- 


vania, 
Defendant in Error. 


” IN ERROR TO THE CIRCUIT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 


BRIEF FOR DEFENDANT IN ERROR. 


This is a writ of error brought to remove the record in 
the suit against the partnership firm of Brooks, Miller & Co., 
to reverse an order of remand made by the Circuit Court in 
a suit for a partnership debt brought against all the mem- 
bers of the firm for money loaned them by Edward 8. Clark, 


the Defendant in Error. 
\ Als 


‘ 
8 
‘ 
‘ 
: 
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The firm claimed to remove the cause under the last 
clause of Section 2 of the Act of March 3, 1875, namely : 

‘* And when in any suit mentioned i in this section there 
** shall be a controversy which ik wholly between citizens of 
“ different States and which can be fully determined as be- 
“tween them, then either one or more of the plaintiffs or 
“ defendants actually interested in such controversy may re- 
‘‘ move said suit into the Cireujt Court of the United States 
“for the proper district.” 

The order of removal wis made at the instance of 
Charles H. Brooks, of New York, one of the three copart- 
ners, and who sues out this writ of error. 


{ 
STATEMENT OF THE CASE. 


This suit was for $15,500,4money borrowed by the firm 
of Brooks, Miller & Co. of Clark. 

The partnership was composed of Charles H. Brooks, 
of New York, and D. Leeds Miller and Josiah D. Brooks, of 
Pennsylvania. An affidavit of! the items of loan was filed, 
taken from the firm books. — $ 

The appellant admits the @riginal joint liability as part- 
ner, and that he was a member of the firm at the time of 


contracting the debt. : 
He is jointly liable as a partner, or not at all. 

é 

: 
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ARGUMENT. 


The case of Putnam vs. Ingraham, 114 U. S. Reports, 57 
(1884), is precisely the case in hand. If the law of that case 
prevails, then further argument is unnecessary. 

In both cases were asserted joint liability as partners, 
separate defences set up, wholly severable as to the non- 
resident defendant, with judgment by default against one 
defendant. 

Chiet Justice Waite said (p. 59): 

“The suit is brought against all the defendants jointly, 
“to recover upon what are alleged to be their joint promises 
“and undertakings. The defendants, who are not citizens 
‘of Connecticut, have filed a separate answer, in which 
“they deny their liability altogether, and claim besides that, 
“if liable at all on part of the account sued for, it is not 
“jointly with the defendant Morgan. This is their separate 
“defence to the joint suit which Ingraham has elected to 
“bring against them an Morgan upon what he claims to 
‘‘ be the joint contracts of all the defendants. In Connecti- 
“cut, as in New York, ‘judgment may be given for or 
“against one or more of several plaintiffs, and for or 
‘“aguinst one or more of several defendants,’ and in 
“addition to this the Court may, in Connecticut, ‘ deter- 
“mine the ultimate rights of the parties on each side 
‘“as between themselves, and ‘grant to the defendant any 
‘affirmative relief he may be entitled to.” But this, as we 
“have said in the case just decided, Ante 52, does not make 
‘‘a joint contract several, nor divide a joint suit into separate 
“parts. The suit is still one, and indivisible for the pur- 
* poses of removal. 


. 


* The fact that Morgan has not answered, but is in de- 
“fault, is unimportant. The suit is still on joint causes of 
‘action, and the plaintiff, if he sustains the allegations of 
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“his complaint at the trial, will be entitled to a joint judg- 
‘ment against all the defendants. The default places the 
“ parties in no different position vith reference to a removal 
‘than they would occupy if Morgan had answered and set 
“up an entirely different defense trom that of the other de- 
‘“‘fendants. <A separate controversy is not introduced into the 
“case by separate defenses to the same cause of action. 


ie 1 ; 
“ Asthe petitioning defendants have asked no affirmative 
“relief, either against the plaintiff or their co-defendant, no 


‘‘ question can arise under the rue of practice in Connecti- | 


“eut, which allows the Court tO determine the ultimate 
“rights of the parties on each sifle as between themselves. 
“In the present case the only cortroversy is as to the right 
‘“‘ of the plaintiff to recover against the defendants.”’ 

This is the latest definition of the Act. There are many 
others, all in harmony with it. 

The Act of 1875 says: “In which there shall be a con- 
troversy which is wholly between citizens of different 
States.” 

This means that they must ABL be citizens (on one side) 
of different States from plaintiff's State. 


100 U. S. Rep., 457. 


6 
103 Id., 336. 
. . 4 
The contract and suit are joint, and defendants are not 
ALL citizens of other States than . plaintiff, and suit cannot 
be removed. 


Hyde vs. Ruble, 104 U.S. Rep. .407, affirmed in Winchester 
vs. Loud, 108 U.S. Rep., 130, afd Ayres vs. Watson, 113 
U. S. Rep., 594. : 

The defendants must ALL be ) of other States than 
plaintiff’s Locus. ) 

Removal Causes, 100 U. S. ~ & , 457. 

Blake vs. McKim, 103 Id., 336. 

Shainwald vs, Lewis, 108 li, 158. 


v 
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It must be a separate and distinct cause of action capa- 
ble of separation into parts. If joint when begun cannot 
remove. 


Frazer vs. Jennison, 106 U.S. Rep., 191-5. 
Ayres vs. Wiswall, 112 Id., 192-3. 
Field on Federal Courts, 173. 


If joint liability is claimed, and one is a Pennsylvania 
citizen, Circuit Court has not jurisdiction. Even if not 
served he may appear and plead to jurisdiction. 

Per Drummond J, Lovejoy vs. Washburne, 1 Bissell, 416. 


‘* Where contract is joint as well as several, omissions to 
serve does not confer jurisdiction ” (418). 
Here Leeds Miller’s executor is not served. 


Railroad vs. Letson, 2 Howard, 556. 
Shields vs. Banon, 17 Id., 141. 


In Putnam vs. Ingraham, 114 U.S. Rep., 57 (1884). In 
Connecticut Ingraham sued Putnam and Earle, of New 
York, and Morgan, of Connecticut, as partners, Putnam, 
Earle & Co. 

Putnam and Earle defended, and said it was Morgan’s 
private debt before any partnership tormed. 

Morgan defaulted and judgment was rendered against 
him (pp. 58, 59). The Court said, the fact that Morgan has 
not answered, but is in default, is unimportant. Judgment 
is allowed by statute separately for default, but the suit is 
still on joint causes of action—default no difference—sepa- 
rate defence does not make separate cause of action. Only 
controversy is the right of plaintiff to recover against de- 
fendant. 

L. & N. R. R. vs, Ide 114 U.S. Rep., 52. 

St. Louis & S. F. R. R. vs. Wilson, 114 U. S. Rep., 69. 

Separate answers and separate defences do not make 


separable controversies, and if one defendant is of the plain- 
tiff’s State, not removable. 


6 ; 


(p. 55). Joint contractops—joint contract—must 
be separate cause of action, else not divisible. 

As to the local statutes of Penjsylvania, if as was said 
in Boyd vs. Gill, 19 Federal Rep., 148, “If a joint recovery 
is claimed upon a cause of action Which justifies a joint re- 
covery, then the ‘ controversy’ is between the plaintiff and 
all the defendants.”’ i 

The same local statute existed in Connecticut in Put- 
nam vs. Ingraham, supra, of several liability in joint actions. 


PIERCE ARCHER, 
‘For Defendant in Error. 
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THE BELL TELEPHONE COMPANY OF MISSOURI. 
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? FILED OCTOBER 4, 1883. 
‘ 


i 


% 


3. '@ -<@ oe @<- c@ = fe — a ecc'@ ** oe se + te oe e — e e ~« @7 *@ @e2 @e cc Oo ~—@* a+ + + * @ ores “-¢ ewe *-ap —--+@ ¢+* a2? @ ~ © ese « +m eo 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 16. 


No. 84. 


HORACE H. ELDRED, PLAINTIFF IN ERROR, 


Vs. 


THE BELL TELEPHONE COMPANY OF MISSOURT. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE EASTERN DISTRICT OF MISSOURL. 
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H. H. ELDRED Vs. THE BELL TELEPHONE CO. OF MISSOURI. l 


1 The United States of America to the Bell Telephone Com- 
pany of Missouri, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be helden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
eastern district of Missouri, wherein Horace HL. Eldred is plaintiff in 
error, and you are defendant in error, to snow cause, if any there be, 
why the judgment rendered againt the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court 
of the United States for the eastern district of Missouri, this tenth day 
of November, in the year of our Lord one thousand eight hundred 
and eighty-two. 

SAMUEL TREAT, 
Judge United States District Court, astern District of Missouri. 


Service of the above citation waived this 10th Nov’r, ISS2, for the 
Bell Telephone Company of Missouri. 
HARRY THPPCHCOCK, 
Its Ally. 


1} [ Mndorsed:] No, 2017. United States cireuit court, east- 
ern district of Missourt. JTlorace TL. Eldred vs. Bell Tele- 
phone Co. Citation. Fled Nov. 10, 1852.) M. M. Price, clerk. 


2 UNITED STATES OF AMERICA, 8s 


The President of the United States to the honorable the judges of 
the cireuit court of the United States for the eastern district of 
Missouri, Greeting: 

Because in the record and proceedings as alsoin the rendition of 
the Judgment of a plea which is in the said cireuit court before vou, 
at the September term, ISS2, thereof, between Tlorace Hl. EF ldred, 
plaintiff, and the Bell Telephone Company of Missouri, defendant, 
a manifest error hath happened, to the ereat damage of the said 
Horace H. Eldred, as by his complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and tull 
and speedy justice done to the parties aforesaid in this behalf, do 
command vou, if judgment be therein given, that then, under your 
seal, distinetly and openly, vou send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that vou have the 
same at Washington on the second Monday of October next, in the 
sald Supreme Court to be then and there held, that, the record and 
proceedings aforesaid bei ‘Ttigr Ins pected, the sand Supre me Court m: iy 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this tenth day of November, in 
the year of our Lord one thousand eight hundred and eighty-two. 

Issued at office, in the city of St. Louis, with the seal of the ‘circuit 
court of the U nited States for the eastern district of Missouri, dated 
as aforesaid, é 

[Seal of the United States Circuit Court, Easter District of Missouri. ] 
-M. M. PRICE, ) 
Clerk Circuit Court United States, Kasfern Destrict of Missouri, a 
By A. P. SELBY, Deputy. 
Allowed by— : . 
SAMUEL TREAT, Judge. i 


Return to Writ.* 


2} 
‘ ‘ 
Unirep STaTes OF AMERICA, ae. 
hastern Lhistrict of Missouri, i ‘ 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. . 

In witness whereof I hereto subseribe*my name and affix the 
seal of said circuit court at office, in the ity of St. Louis, this 10th 
day of November, A. D. 1852. : 

[Seal of the United States Circuit Court, Easte rp District of Missouri. ] 

M. M. PRICE, “~~ 

‘ ('‘lerk of said Court, 


By A. PL SELBY, D.C. 


[Endorsed:] No, 2017. United States pircuit court, eastern dis- 
trict of Missouri. Horace Hl. Eldred vs. Bell Telephone Co. Writ 
of error to the cireuit court of the ULS.., eaist'r. dist. of Missouri. 


3 Petition. 
Unrrep STates or AMERICA. ) ‘ 


gsr. , wees 
Kastern District of Missouri, | 


In the Cireuit Court of the United States in and for said District. 


Be it remembered that on the 15th day of May, A. D. 1882, there 
was filed in said court a certain petition in words and figures fol- 


ing, to wit: 

In the Circuit Court of the United States for the Eastern District of sg 

Missouri. September Term, 1SS2. 
Horace H. Evprenp. Plaintiff 
against é 
THe Bevi TeLertione Company ow Missourt, Defendant. 
UsNrrep STATES OF AMERICA, : 
east rid District of Missouriq: 
Horace H. Eldred, the plaintitf in this suit, states that he is a 
: <- 
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citizen of the State of New York, and that the Bell Telephone Com- 
pany of Missouri, the defendant herein, is a corporation organized 
under the laws of the State of Missouri and is a citizen of Missouri. 
And the said plaintill further states that heretofore, to wit, on the 
19th day of December, 1879, at the special instance and request of 
the defendant, he advanced, furnished, and delivered to the defend- 
ant, to be by the defendant accounted for to the plaintiff, two hun- 
dred and fifty shares of the capital stock in said defendant corpora- 
tion, of the par value of one hundred dollars per share, of the personal 
property of the plaintiff, and which was then worth one hundred 
dollars per share, and twenty-five thousand dollars for the 
4 whole two hundred & fity shares, and which the defendant 
then received from the plaintiff and afterwards appropriated 
to its own use, with the understanding that the defendant would pay 
the plaintiff for the same what it was worth, by means of which the 
defendant became lable to pay to the plaintiff the said) sum of 
twenty-five thousand dollars; yet the defendant has never paid the 
plaintiff said sum of money or any part thereof, but refuses so to do, 
Wherefore the plaintiff pravs Judgment against said defendant for 

the said sum of twenty-five thousand dollars & interest and costs. 

WARREN & POWERS anp 
THOROUGHMAN & VALLIANT, 
Attys for Plaodu. 


And afterwards, to wit, on the 19th day of September, 1882, the 
following answer Was filed In said cause, to wit: 
Aiiswe r. 


UnNrrep Srates or AMERICA, } 
astern District of Missouri, | 


» Ss S io 


ln the Cireuit Court of the United States for the said Eastern Distriet 
of Missouri. September Term, ISs2. 


Horace TH. Evonep, Planta, 
vs ' - 
- - aa Law Cases, No. 2017. 
hue Been Terernone Company or Muis- | 
SOURT, Defendant. 


Now comes said defendant and, answering the petition of 
o plaintiff in this behalf— 

Denies that on December 19, ISTO. or at anv time, plaintitl, 
at the special Instance or req test of a fi rielaannt, or otherwise, advanced 
or furnished or delivered to defendant 250) shares or any shares of 
the capital stock In the defendant corporationto bye by sud defendant 
accounted for te plaintitlh, as alleged. 

And cle Hies that it, site defendant, ever appropriate d to its OW 
use any shares of stock which had been received by it from plarmti 
with the understanding, as alleged, that defendant would pay plain- 
tit! fot said stock what it was worth. 

Defendant denies that it ever received from plamntiffiany share or 
shares of the capital stock in said defendant corporation Upon or in 
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e 
pursuance of any such understanding gs in said petition averred 5 
and denies that there was ever any understanding or agreement be- 
tween said plaintiff and this defendant :in virtue of or according to 
which defendant was to account to or with plaintiff for his said stock 


or the value thereof or any part of the gime, or was to pay to plaintiff 


any sum of money for or on account of the same; and denies that 
defendant became liable to pay to plaintiff in the manner alleged 
the sum of $25,000 or any other sum. 

Defendant further states the fact to be that on or about December 
19, 1879, said plaintiff, who had previgusly become entitled to re- 
ceive from this defendant as one of the original corporators thereof 
a total of 2,250 shares of said stock, dig! himself expressly agree to 
relinquish, and did relinquish and surgender, to this defendant his 
right to receive from said defendant 240 shares of said stock ; that 

said agreement was voluntarily made by plaintiff at his own 
6 instance and in consideration of ‘certain benefits to him, said 

plaintiff, as a stockholder in $aid company, which were 
expected to accrue to him from such suérender of said 250 shares of 
stock to said corporation by enabling ssaid defendant corporation 
therewith to acquire from third parties for the benetit of all of the 
stockholders in the defendant corporati®n, including said plaintiff, 
certain valuable rights and property fof the prosecution of its busi- 
ness and purposes; that for said expectqd benefits and consideration 
the plaintiff did not, as alleged, advangp and furnish to the defend- 
ant corporation, but did expressly surrender to said corporation, his 
right to receive from it said 250 shares‘of stock, and did then and 
there accept from this defendant, in fulf satisfaction of all right and 
claim on the part of him, said plaintiffs against this defendant, for 
capital stock thereof (1,980) nineteen bpindred and eighty shares of 
the said capital stock of said defendant corporation, for which 1,080 
shares a certificate was then and there by defendant, through its 
authorized agents, made out, issued, ane delivered to plaintiff, and 
was by him accepted in full of all the shares of said stock to which 
he remained and was entitled; that afterwards, and with the knowl- 
edge and consent of plaintiff, who was bt the time president of the 
defendant corporation, the said 250 shfres of said stock therein so 
surrendered and relinquished by him, fr the consideration aforesaid, 
were Issued for value to other parties ky this defendant, and thereby 
the benefits and consideration for whic plaintiff had so relinquished 
and surrendered his right to the same jvere in fact seeured and re- 
ceived, and said agreement of plaintitl)on the faith of which this 

defendant did so issue to third Ta rtice sald stock so previously 
7 surrendered by plaintiff, was thereby executed ; and defend- 

ant says that by reason of the Rvensines plaintiff was and is 
estopped from setting up or asserting against this defendant or 
against any other person any claim orgdemand for or in respect of 
said 2o0 shares of stock so relinquished and surrendered by him or 
for the value or proceeds thereof or ang part of the same. 

And defendant avers that the transaétion last lerein set forth was 
the same transaction referred to by plaintiff in his petition in this 
behalf and none other, and ¢ xcept In the manner and for the con- 
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siderations above stated by defendant it is not true that in Deeem- 
ber, 1879, plaintiff furnished or delivered to defendant or that de- 
fendant received in any manner from plaintiff 250 shares of said 
stock in said defendant corporation. 
Wherefore defendant asks to be hence dismissed with its costs. 
By HPPCHCOCK, LUBKE & PLAYER, 
itlorneys for said Defendant. 


And afterwards, to wit, on the 20th day of September, 1SS82, the 
following reply was filed in said cause, to wit: 


ii ply. 


In the Cireuit Court of the United States for the Eastern District 
of Missourt. 


7 
Horace TL. Enporep 
vs. 


Tue Bere Terrruoxe Company or Muissount. 


Again comes the plaintiff, and, for reply to defendant's ati- 
8 swer, says true it is that at the time plaintif! delivered to de- 
fendant said 250 shares of stock it was contemplated between 
both parties to said contract that the defendant would use said stock 
in the purchase or exchange from third parties of certain valuable 
rights and property; but plaintiff avers that said rights and prop- 
erty were to be acquired by the defendant im its own name and for 
its own & sole use and with no peculiar benetit to the plaintit? which 
would not im equal proportion be shared by all the stockholders. 
And true it is said rights and property were purchased from said 
third parties, but plaintiff? avers they were purehased in defendant’s 
own name, and detendant bas had and enjovedthe full and sole use 
and benefit of the same, and the price paid forthe same was the said 
250 shares of stock advanced and delivered by plaintitl to defend- 
ant. 
Dut plaimtitl denies each and every other allegation of defendant’s 
answer and prays Judgment as in the petition. 
WARREN & POWERS, 
THOROUGIIMAN & VALLIANT, 
kor Phaintal. 
y And atte rwareds, to wit, (>) thi te rithy day of October, Iss2, 
the following further proceedings were had and appear of 
record in said case, to wit: 
Verdict. 
Hlonace H. Erorep, Plaintiff, 
Ss No. ZO 
Bene Teeeruoxne Company, Defendant. J 
Now come the parties, by their attorneys—the plaintiff by Messrs. 


Thoroughman and Valliant, and the defendant by Messrs. Hiteh- 
cock, Lubke, ania Play r—aned this case by age rt vularly called for 
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trial and both parties being ready itgs ordered that a jury come, 
and thereupon come said jury, to wit: John P. Turner, John Fisher, 
A. W. Hathaway, Jacob Kidney, James D. Frier, James Griffin, 
John E. Liggett, John W. Wilder, R. 4. Young, Gustave Ols shauser, 
Hezekiah Bates, and Joseph P. Wilkergon, twelve good and lawful 
men, duly empaneled and sworn to well and truly try the issues 
joined herein, who, after hearing the jevidence and arguments of 
counsel and receiving the charge of the court, return the following 
verdict: “We, the jury in the abovesentitled cause, tind for the 
defendant, A. W. Hathaway. Forem: 8.” 

It is therefore considered by the couft that the plaintiff, Horace 
H. Eldred, take nothing by his writ hedein; that the defendant, the 
Bell Telephone Company, go hence without day, and have and 
recover of the said plaintiff its costs liedein expended, and that a fee 


bill or execution issue therefor. ‘ 
9} And afterwards, to wit, on thé 12th day of October, A. D. 
1882, the following further prodtedings were had and appear 

of record in said cause, to wit: ‘ 

é 


@ 
Motion to Set Aside Judqmgnt for New Trial. 


Horace Hl. Exvprep, Maintilf, ) 
rs, i -2()17. 
Bent TeLernone Companys Defendant. J 


Now comes the plaintiff, by attorney, and files motion to set aside 
judgment and for a new trial. ‘ 


é 
And afterwards, to wit, on the 30th day of October, A. D. 1882, 
the following further proceedings were had and appear of record in 
said cause, to wit: , 


Motion to Set Aside Verdict & Overruled. 


Hlonace Il. Evpren, Waintier ) 
» 2017. 


Us. 


‘ 
Bein Terernone Company® Defendant. J 


The court having fully considered the motion of plaintiff to set 
aside the verdict herein, and for a new trial, it is ordered that said 
motion be, and it is, overruled. 


10 And afterwards, to wit, on tlhe Ith day of November, 1882, 
the following further proceedings were had and appear of 
record 1 lth sald cuse, LO Wit : e 


Bill of Exceptions. Allowed. 


H. H. Evprep, Plaintiff. ) 
rs. ‘ No. 2017. 
Bect Teternonxne Company, Defendant. | 


Now comes the plaimtif, by attorney, and presents to the — 
his bill of exceptions, which is allowed, signed, ana ordered to be 


neha: Aer ee 


Sepox 


Hf. H. ELDRED Vs. THE BELL TELEPHONE CO, OF MISSOURI, 7 


filed and made part of the record herein. And thereupon, on mo- 
tion, leave is granted plaintiff until November 10th to perfect his 
writ of error and give bond. 


And afterwards, to wit, on the tenth day of November, ISS2, the 
following further proceedings were had and appear of record in said 
case, to wit: 


Now comes the plaintiff, by attorney, and presents to the court 
his writ of error to remove this cause to the Supreme Court of the 
United States, and also presents to the court a citation citing and 
admonishing the said defendant to be and appearat a Supreme Court 
of the United States to be begun and holden at Washington on the 
second Monday of October next, which said writ of error is allowed 
and said citation signed by the judge. And the said) plaintiff also 
presents to the court a bond in the penal sum of five hundred dol- 
lars, Which bond is approved and ordered to be filed as part of the 
record herein. 


11 Bill of Karceptions. 
Said bill of exceptions is in words and figures following, to wit: 


In the United States Cireuit Court for the Eastern District of Mis- 
SOUT. 


Hlornace Hl. Evprep, Plaintiff, 
Us. 
THe Bere Terernone Company or Missouns, Defendant. 


Appearances: For plaintiff, Warren & Powers and ‘Thorough- 
man & Valliant: for defendant, Hiteheock, Lubke & Player. 


Be it remembered that on the 1Oth dav of October, ISS2, the above- 
entitled case came on for trial before Tlon. Samuel Treat and a jury, 
and the plaintiff, to sustain the issues on his part, introduced evi- 
dence as follows: 


Deposition of IT. IT. hidred. 


Horace H. Exprep, plaintiff, being duly sworn, testified as fol- 
lows: 


Direct examination by Mr. Powers: 


My name is Horace H. Eldred, and Tam the plaintiffin this suit. 
(). What was your business in the fall of IST? 
A. 1 was general Mahager of the te lephone department of the 
Western Union Telegraph Company of New York. 
Q. Do you know who owned and controlled the exchanges of 
Saint Louis and Kansas City at that time’ 
A. The stock of Kansas City Telephonie Exchange was in 
12 mv name to the extent of ,94, of the stock In trust for the 
Western Union Telegraph Company, and ofthe American Dis- 
trict Telegraph Company about 265 shares out of 500 were held by 
the Western Union Telegraph Company. 
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Q. Then, as I understand it, the @xchanges of these two places 
were under the control of the W oneth Union Telegraph Company? 

A. Yes, sir, and also the Gold and Stock E xchange at St. Louis 
and the Western Union E xchange af Kansas City. 

(). About this time you may states if vou know, what became of 
these exchanges—to whom title p: asdbd : ? 


Mr. Hirencock: Do you mean thg American District Telegraph 
Company ? 

Mr. Powers: No, sir; the telepha@nie exchanges; the Gold and 
Stock Exchange of Saint ‘ews, aritl the Kansas C ity Telephonie 
Exchange. 


Defendant objects that the «ttl should be in writing. Ob- 
jection sustained. Exception then g there taken. 


(. You may state whether or ng you owned the franchises of 
these exchanges—purchased them. | 

A. Of wh: at date ? : 

(). In the fall of 1879. ‘ 

A. Yes, sir; on the 29th day of November, by arrangement with 
the Western Union Telegraph Commany and myself, | became prae- 
tically the owner of the property, with the exception of half of the 
stock of the American District Telegraph Company of Saint Louis. 

(). What were the terms of the _— by you? 


Mr. Hrreneock : What purchase 


Q 
Mr. Powers: Of these exchange sé he says that they became his 
property. ‘ 
Defendant objects as irrelevant. Qbjection sustained. Exception 
then and there taken. ; 
13 (). You may state the neil step taken by vou after vou be- 


came the owner, as vou have stated, of the franchises of 
Kansas City and Saint Louis towards the organization of the Bell 
Telephone Company of Missouri? 

A. I came to Saint Louis in the early part of December, 1879, and 
organized the Bell Telephone Company of Missouri, with a capital 
stock of S400,000, to which | turned over these rights which | ob- 
tained for Kansas City, and also the agreement for the Western 
Union Exchange at Kansas City aye the Gold and Stock at Saint 
Louis. 

(). Afte ‘re vou hh ud oreanize dl the » 1] Tele ‘|? hone ¢ Comp ny of Mis- 
sourl What was the next step take a betore the organization of the 
present company ? ‘ 

A. We proceed to organize the company which now has an exist- 
ence; we organized the present corhpany. 

ra Kor what purpose was the prgkent company organized ? 

For the consolidation of the American District Telegraph 
aakue with the Bell Telephone « ompany of Missouri. : 
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(2. What was the capital stock of the first Bell Telephone Com- 
pany ? 

A. $400,000. 

(). The stock of the present company was how much ? 

A. $400,000, 

Q). What was the capital stock of the American District Telegraph 
Company ? 

A. $25,000. 

(). What was the par value of the shares of stock of the respective 
companies ? 

A. The American District Telegraph Company was 850 a share 
and the stock of the Bell Telephone Company of Missouri was $100 
per share, 

Q). What became of the stock of the original Bell Telephone Com- 
pany ? 

A. I believe it was cancelled. 

(). To whom was it Issued ? 

A. It was issued to Mr. Durant, Mr. Storke, Mr. Smith, Mr. Kent, 
and myself, 

(). Can you state the amount of shares that were issued to each? 

A. I think I can. 
14 (). Please do so. 

A. 2.250 to myself; 750 to Durant: 750 to Storke: 20 to 
Smith: 250 to Kent. 1] believe that makes 4.000 shares, 

Q). What was the consideration upon which that stock was issued 
to these stock holders? 

A. To these other parties ? 

(). Yes, sir. 

A. It was a gift to them. 

() Did you Invest any money or advance any PHOneY at the organ: 
zation of this company ? 

Defendant objects as immaterial. Objection sustained. Exeep- 
tion then and there taken. 


(). Stete what was the next step towards the organization and thie 
perfection of the organization of the Bell Telephone Company of 
Missouri as at present existing, so far as the consoldidation is con- 
cerned. 

A. We met several times, and [vremember that at that time there 
seemed to be some difficulty about the consolidation of the two com- 
panies in consequence of the statute of the State having been changed. 
There were several meetings held, and | belive the attorneys who 
had charge of the matter finally made the consolidation under beth 
of the statutes, which necessitated considerable delay. On coming 
together we had issued 4,000 shares of stock, and we wished to con- 
solidate with the American District Telegraph Company, of which I 
was then president. | was president of both compan s. ‘Therefore 
It became hecessary to provide for some shares to take "hy the stock 
of the American District Telegraph Company. These gentlemen 
with whom I had been already associated, four in number, at that 
time were all personal friends of mine, and I gave them this stock. 
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All the business was like a familf operation. Two of the parties 

were in New York, Mr. Kept and Mr. Storke, and Durant, 
15 Smith, and myself were her Previous to my coming to St. 

Louis I had obtained proxigs for the purpose of voting of the 
stock of Mr. Storke and Mr. Ke nt phiey not being present, and, as I 
had agreed with them in regard ta the proportion of stock which I 
was to give them, I didn’t feel aufhorized to act for them without 
authority, and therefore I said thal I would advance the 250 shares 
necessary to make up the capital steck of the American District Tele- 
graph Company out of the proportipn which was to be issued to me. 
T think that was the way it was dohe. We had some trouble about 
the minutes under the existing stabute, and I think they were fixed 
up by the attorneys afterwards, after I left the city, or about chat 
time. , | 

(). Who were your attorneys ? | 

A. Messrs. Overall & Judson. I br cot to add that before we made 
the consolidation [with] the Ame wikan District Telegraph C om pany 
we went to Kansas City and consolidated the Kansas City Tele- 
phone Exchange with the Bell vais Tel Co. of Missouri, and also 
took possession of the Western Unitn Telephonie Exchange at that 
place. 

(). Where did these meetings for the purpose of the consolidation 
of the companies take place ? 

A. A portion of them took place gt 214 North 6th street; some at 
the oftice of Overall & Dudson, and*I believe there were one or two 
meetings at the Lindell Hotel, in Saint Louis. 

Q. At what time did these meetings take place? 

A. In 157%, during the month of December. 

Q. Do you know whi: at was done fvith that stock after you trans- 
ferred it to the COMM nV. ' 

A. I believe it was ahd to the stockholders of the American Dis- 


trict siege, % aph to take up their sto. 
Then all the tele ‘phonic nterests of St. Louis and Kansas 
1G ( ity were consolidated into qhe organization, called the Bell 
Tele ‘phone Company of Missquri ? 
A. Yes, sir. 


(). Did vou sell any of the stock éf the Bell Tele phone Company 
of Missouri on or about the time of he consolidation? 


A. I did. 

(). Ilow much and for what amownt ? 
A. Fifty shares, at par value. ’ 

(). Of S100 a share? , 


\. Yes, sir. 
). To whom was that stock sold } 

\ To Gov. Taber. of Colorado. 

2. Party other than the owe you have named ? 
A. Yes, sir. 
, ' 
2. 
\ 

d 

\ 


Was that sale for cash ? 

, 2es, of. 
Was that the value of that stovk at that time °* 
That is what we considered itfworth. 


‘ 
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Q. Do you know what the stock is worth now’ 

A. The last I heard it was worth S115. 

(). Look at these letters and state if you know from whom they 
were issued. (Letters shown witness.) 

A. Yes, sir. 

(). Here is another letter. Isthat in the same handwriting? (Let- 
ter shown witness. ) 

A. Yes, sir. 

(). Those letters came from the National Bell Telephone Company 
of Boston, did they not ” 

A. Yes, sir. 

Mr. Powers: I wish to introduce in evidence the three letters 
identified by the witness. 

(). These letters which have been shown you were reeeived by 
you on or about the dates at which they purport to have been writ- 
ten, were they not? 

A. Yes, sir: November 29th. 

(). These letters were the outcome of previous negotiations that 
vou had had, were they not? 

A. Yes, sir. 

Plainti? reads said letters in evidence as follows, to wit: 

17 A. 
“Subject—St. Louis & Kansas City. 
ae “Te mM TON, Oeloher 1st, IS7¢. 
“TEL Eldred, Esq., general manager telephone dept, Western 

Union Tel. Co., New York. 

‘Dear Sir: Yours of the 20th October in regard to St. Louis and 
Kansas City to hand. 

‘We have every day this week either a directors’ or stockholders’ 
meeting, so that our people willbe very busily engaged. 

“As there is a contract with both the St. Louis and Kansas City 
Co., and as our people are just at present very much engrossed in 
arranging the details for the increase of the lusiness thiaat thre ve X pre ct 
under the consolidation, I think it would be well for you to wait a 


few days. 
“You can de pe nad upon our C Oo. arranging matters as I talked of 


if the ee negotiations turn out as satis factorily us we anticipate, 
‘T shall be glad to let vou know anything further in regard te it 


at any time. 
Respectfully, THE, N. VAIL 
"os Manage _ 
1S I}. 


“Subject -personal, 
6 Boston, November 29. 1S7O. 


HHL. Eldred, Esq., New) York. 


‘My Dear Str: In further reference to our conversation | would 
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respectfully offer you as a consideration to enter our service a salary 
of $3,000 per annum and the right to operate the exchanges in 
Kansas City and St. Louis under tige general terms contained In my 
letter of even date herewith. ; 

“You will, if you accept this, please arrange so that you can com- 
mence with us at the soilient possiple day. 

“Yours truly, THEO, N. VAIL, 
“Genl Myr.” 


C4 
: “ Boston, November 29, 1879. 
“HI. 1H. Eldred, Esq., New York. } 

“My Dear Sir: If you accept the proposition contained in my 
letter of even date herewith we will-arrange for St. Louis and Kansas 
City as follows: 

“St. Louis: Contract to be mada for district or exchange purposes 
to expire at the same date with the present agreement between our 
Co. and the Kansas City Telephopic Exchange; the form, our new 
standard, and the rates to be the rdgular rental less a discount of 50 

% until March, 1881; aftersthat regular rental without dis- 
19 count until the expiration gf contract. The present contract 

between this company and the American District Telegraph 
Co. of St. Louis to be surrendered.; 

“Kansas City: Present agreemept between this company and the 
Kansas City Telephonic Exchange jo besurrendered ; a new arrange- 
ment to be made covering same perf—d ; form to be our new standard ; 
rates to be the same as in present agreement. 

“The regular rental at present 18 ten dollars per annum for each 
telephone, this company reserving {he right to change it at its option, 
but the rate fixed to apply alike toga licenses. | 

“At the expiration of these agreements this company will give the 
Bell Telephone Company of Missdiri preference over other parties 
In any arrangement it may desire to make for the extension of these 


licenses. ! ) 
“ Yours truly, THEO. N.. VAIL, G. &.” 
pi 


“NEW York, March 25, 1880. 
"5h. oh eldred, New York. 

“My D’'r Sin: Y'rs of M’ch 25gin relation to your agreement 
withthe N. B. T. Co. relating to the contracts with St. Louis & Kan- 
sas City reed. ° 

“The Co. will execute the a as therein agreed, providing 
you carry out all the conditions 1 posed Uboth Vou, excepting the 

one which requires you to eter into the service of the N. B. 


0) T. Co.; from this you are released. This condition is referred 
to in the first clause of my biter of Noy. 29. 
“Very resp'y, ) THEO. N. VAIL, 
“Os, M. National Bell Tel. Co.” 
‘ 


- So 
eae el aan | a cl NRE a MRE 


~; 
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(). Mr. Eldred, I will ask vou if you have ever made a deman 
upon the company for the return of this stock or payment to you of 
the value of it? 

A. Yes, sir. 

(). When did you make such demand ? 

A. About the 14th of October—last year. 

Cross-examination by Mr. Hrrenecock : 

(). Was there ever any written agreement between you and the 
Bell Telephone Company of Missouri executed on the part of that 
company or any officer thereof in respect to the 2Zo0 shares of stock 
mentioned in this suit? 

A. No, sir, nor no other agreement, as | remember, in regard to 
anything else. 

(). No written or oral agreement ? 

I said no other agreement in regard to anything else. 

(). There was never any agreement in regard to that subject ? 

A. Xo, sir. 

(). There was never any paper drawn on the subject of your sup- 
posed sale, or what you claim to have been a sale to them or ad- 
vance to them, of this stock ? : 

A. There was no paper to my knowledge. 

(). You never signed any, nor no officer of the company ever 
signed any to your knowledge ? 

A. Not to my knowledge. 

(). Do vou know of any meeting of the directors of this COM pany 
at which any action was taken by the board of directors of this com- 
pany on that subject? 

A. Not lo niy knowledge. 
| (). Will you state whether any promise Was made to you 
atany time, to vou Individually, by any officer of this company 
as such for any return or repayinent of these shares or their value? 

A. ‘There was neo more promise or ayvreement for the return of 
these shares than thy re Was tor the re parvinent of the cash Which | 
hisael advanced the ('o.. ania Which they afterwards, (li detuianea., re- 
turned to me. 

(). 1 ask Vou a spec fie que stion and | want vou to confine your- 
self to it. W iis the Te any prPotitise Uni ile to vou ct) this subject by 
| otticer of the COMPANY 4 

. There was no promise. 

(). Dict Vou ever tii tke any dems anil on the ne in) refe ‘rence 
to this suppose declaim until October Lith, ISst * 

A. No, Sit. | never basic] occasion to 
(). You never did? That is all | want to know You stated in 
vour examination-in-clief that vou owned, in the fall or early winter 
of IS7T%. the franchises of St. Louis and Kansas City. Ain) | riglit 
In supposing that when vou said that vou meant that vou had the 
promise contained in these letters read in evidence ? 

A. Still more than that. 

(). Was there any license Issued to you personally prior to De- 
cember Ist, IS7i” 
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A. Not that license part, but there pres something else. 

(). Was there any grant or license {ssued to you covering any of 
these telephonic patent rights in Stg Louis and Kansas City up to 
the time up to the time that the Bell ‘kelephone Company of Missouri 
was first organized in December, 1870? 

A. Yes, sir; the license of the Kaijsas City Telephonic Exchange 
was endorsed over to the Bell TelepHone Company of Missouri the 

same day these letters were written—Novy. 29th. The privi- 
22 leges were transferred to the Bbll Telephone Company of Mis- 

sourl. The contracts express the conditions that they could 
not be transferred to any,other paygies without the permission of 
the National Bell Telephone Company, and that permission was 
granted at the same time those lettérs were delivered to ne—Novy. 
29th. 

Q). That permission that you sp@ak of, as I understand it, was 
this: There was at that time outstanding licenses from the National 
Bell Telephone Company to the American District Telegraph Co., 
which the American District Telegraph Company was operating 
under. Is that so? 

A. Yes, sir. 

Q. In that license it was poe that the American District 
Telegraph Company should not assion It to anybody Without the 
consent of the licensor, and the licegsor agreed in advance that they 
might assign that contract to you? ¢ 

A. Yes, sir. 

(). Then what you mean when frou say you owned this license 
was this: That you had the offer cgntained in those letters and the 
consent of the National Telephong Company that the parties run- 
ning the telephone here might trausfer it to you ? 

A. Yes, sir, and something else.! 

Q). What else? ' 

A. | held 265 shares of stock,“or a controlling interest in the 
American District Telegraph Co.gthe purchase of which was in- 
cluded in the general a isa sed | made for acquiring the 
property in both of these cities, and for the purpose of carrying out 
the consolidation they gave me pfoxies to vote this stock. 1 was 
really the owner of the stock, bec#use I became responsible to the 
Western Union Telegraph Co. for g@ayment to them of the purchase 
price, 

(Q). Then vou were not the on of these privileges In any other 
sense than this: That the party owning the patent had promised to 
make a new contract with/ you on condition, among other 
2 things, that the purty havite the license should surrender it, 
and you being the princspal stockholder in the American 
District Telegraph Company putevou in a position to bring about 
that surrender? H 

A. That was one of the posithions as far as the Bell Telephone 
Coumpany was concerned, but not in regard to St. Louis, because 
there was another company oper@ing here which had a license, the 
Gold and Stock exchange of St. Louts. 

Q). That was run by the Westefn Union Telegraph Company ? 


; 
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A. Yes, sir. 

(). That didn’t belong to you, did it? 

Under the same arrangements that T made for the purchase of 
the other properties. [T made myself responsible for more than 
$55,000, which included the 263 shares of the stock of the American 
District Telegraph Co., the Gold and Stock Exchange in St. Louts, 
the Bell Telephonic Kxchange of Kansas City, and the Western 
Union Telephonic Exchange at the same place. 

(). When you say that you were the owner Vou Thean that you 
were In such a position that you were able to go on and get the own- 
ership; but you didn’t own the lcense, did you? 

A. Thad ? of it; Thad all the license in’ Kansas City; Thad the 
Crolden land | Stock lixchange license here, and all LT lacked was half of 
the Bell license in St. Louis. 

(). Do you Ineahn to sav that the license bad, in fact, been trans- 
ferred to you, or that you were in a position to bring itabout. Dam 
speaking of early in December. 

A. In the agreement for consolidation of telephone interests of the 
United States, made between the Bell Ts lephione (‘o. of Boston and 
the Western Union Telephone Co. of New York, it was agreed that 
Instruments would be furnished to both licenses in any place where 
rival exchanges existed until arrangements were miacde for the con- 

solidation of such local exchanges. 
24 (). At the time that the Bell Telephone Comipany of Muis- 
sourl Was organized, ts it not true that the American District 
Telegraph Company held and was oper iting the license under which 
the “hi ud used tele ‘| shone sr . 

They did for a very short period; they held it for about a year 
sind then if came over to me. 

(). Part of the condition of the promise made to you was sa at the 
present contract, In force November 20. LS7O. between the National 
Telephone Company and the American District Telegraph © company 
of Saint Louis, was to be surrendered, was it not” 

A. Yes, sir. 

(). That you were to procure ? 

A. Yes, sir. 

(). You procured that subseque tly hy elleeting i consolidation, 
did you not, between the American District Telegraph Company 
sania the Ly : Te le }’ hone © COPLEP MATL of Muis-ourl ? 

A. Yes, si 

(). ‘That is on way vou did it? 

A, Ye @, sir. 

(). And the Lis 1] Telephon Compan ct Missouri bye cidave J Mosse <seul 
of the license by means of the consolidation of two companies, 
which brought lhito the Dell ‘Th Lepoliconae ( Prbp are of Missourt the 
license and plant and property which the American District Tele- 
graph Company had previously used ? 

A. Yes, sir. 

(). You organized the Bell Telephone Company of Missouri about 
the third of December, IS7%, did vou not? 


‘ 
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A. Yes, sir; somewhere about if: first part of December; I don’t 
know the exact date. 
(). These are the articles under Which the Bell Telephone Com- 
pany of Missouri was organized, ardthey not? (Paper shown witness.) 
A. I believe they are; I am really unable to say whether it is the 
first or second, but I think {t is the second company. 


25 (Q). Won’t you look at thd@articles and see? 
A. It says the third day; of December; I should judge it 
that must be the first one. ‘ 


Q). When you speak of the secongl company do you mean that this 
organization was abandoned and @ new one made, or do you mean 
simply that articles of consolidatid¢n were filed which brought in the 
American District Telegraph Company, and the same name and the 
same organization was continued’ 

A. As I understand it there way a new company formed. 

(). Was it formed in any other way except by articles of consoli- 
dation ? 

A. I don’t remember the exact Jegal way, but I know that it was 
a consolidation of two companies; we were advised that we had to 
have a new company, and it took Jhe same name. 

(). And the same amount of stack ? 

_. Yes, sir. : 

(Q). Was there any change in thg stock except in respect to issuing 
the 250 shares to the stockholdegs of the American District Tele- 
graph Company ? ‘ 

A. Not so far as I remember. 

(). That was all that was done, jvas it not? 

A. I believe that was all. : 

(). When this first COMPANY, fe You are pleased to eall it. was 
formed—this Bell Telephone Cqampany of Missourt—how many 
shares of stock were there in the grticles r 

A. 4.000. 

i). Of these, the articles set fortg, that you took 2,250? 

A. Yes, sir: I believe that is the number. 

(). Durant, 750; Kent, 200: Sforke, 750, and Smith, 20; that 
makes the 4,000, does it net? 

A. I believe that is correct, sir. 

(). Were those shares taken as,full paid or subseribed to be paid 


for? 
A. They were taken as fall aid 
Q. What was paid for them té the Bell Telephone Company of 
Missouri ? i 
WAR A. There Wiis the entira capital stock of the Kansas (‘ity 
Telephonie Exchange, withga nine-year license from the Bell 
(‘o. for the use of instruments, tlhe Western Union Telephone Kx. 
change at Kansas City, and the Gold and Stock in St. Louis, and 263 
shares, or a controlling interest, o# the American District Telegraph 
Company of St. Louis. : | 
(). Do you remember the dates of these transactions ? 
A. The books, T think, will vIVY the dates. I ean't ceive them to 
you exactly, but it was some timetduring the month of December. 


H. H. ELDRED Vs. THE BELL TELEPHONE CO. OF MISSOURI. 7 


(Q). How much money did vou pay to the Bell Telephone Com- 
pany of Missouri for the 2,250 shares of stock ? 
A. L advanced about 86,000 to pay the expenses of starting the 
company. The Kansas City Telephonic exchange stood me 
$15,000. 
(). [didn’t ask you the value of any rights you transferred to 
the Bell Telephone Company of Missouri; Lask you whether you 
paid any money to the Bell Telephone Company of Missouri as 
subseription on the stock of that company, and you tell me that 
you turned in certain rights. 
A. No, sir; I didn’t turn in certain rights. | turned inthe Kan- 
sis City Telephonic kexchange, which cost me S15.000. 
(). Did you pay any money to the Bell Telephone [Company | of 
Missouri independent of that? 
A. Independent of that, nothing. 
(). No money at all? 
A. No, sir. 
Q. Then | understand vou to say that the Kansas City ‘Tele- 
phonic Exchange stood you $15,000, and you turned it over to the 
Bell Telephone Co. of Missouri 
A. Yes, sir, as also the Gold & Stock Exchanges in both places 
and the stock of the American District Telegraph Company. 
(). Then vou transferred to the Bell Telephone Company of Mis- 
sour! the property ane plant of two other COMP ANLES, which 
it received and issued vou full-paid stock ” 
27 A. We had full-paid stock. Before the consolidation of 

the American District Telegraph Company there was only 
ihe Knsas City Telephonie Exchange, in Kansas City, and the 
Gold and Stock Exchange, in St. Louis, and the Western Union 
Telephone exchange, at Kansas City, consolidated into this com- 
pany. There was no cash capital subseribed. 

(). Lil Vou see any cash capital subseribed to the Bell Ts lephone 
Company of Missouri? 

A. No, sir; but this property that was put in represented cash 
and cost me cash. 

(). There was no cash capital subseribed or paid in’ 

A. No, sir. 

(). The stock that was issued to these other gentlemen, Storke, 
Kent, and so on, vou say you gave them ? 

A. Yes, sir. 

(1). Wasthat issued to them full pad ? 

A. Yes, sir: T brought them in as the number necessary to form 
thi COTMpPANY. 

(). And vou brought them in for that purpose? 

A. That was not the particular reason why | brought them inte 
the COMPANY und pave them their shares: it was Hecessaky to have 


, 


a Company. 

(). That was one of the reasons, was it not? 

A. That was not the particular reason. IT gave the stock to the 
ore Htlemen because thes had been intimate, yy rsonal friends of mine 


—_F 
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? 
and worked with me. It happeied that there was just the right 
number required by the statute. | 

Q. in other words, you found #hat it would be necessary to have 
five persons, and you assigned toxthem certain shares of stock full 
paid ? 

A. Yes, sir. : 

Q. What consideration did thé Bell Telephone Company of Mis- 
sourl receive for that stock ? : 

A. Nothing; the other people:paid nothing for their stock. 

(). Isn’t this the fact, that you® got up the Bell Telephone Com- 

pany of Missouri upon thé basis of turning into it the Gold 
28 & Stock Exchange, the Nansas City Telephonic Exchange, 

and the rights which werg promised you for the future by 
the letters from the National Belb Telephone Company on condition 
that the American District Telegraph Company should surrender 
its rights? 

A. And also on the basis of the license for the instrument fur- 
nished by the Gold & Stock Co. dnd the Western Union Telegraph 
Company for Kansas City and Sti Louis. 

(). That is, you were promised tby the National Telephone Com- 
pany that they would take you,instead of the companies already 
organized then and issue you licpnse, on cendition that vou obtain 
the surrender of existing contracts? 

A. In the general consolidation between the Western Union and 
the Gold & Stock Telegraph CSmpany with the American Bell 
Telephone Company of Boston the conditions were such that instru- 
ments should be furnished to all rival exchanges until a compromise 
could be effected: therefore I had*the license to use the instrument 
furnished by the Gold and Stock Company at both Kansas City and 
St. Louis, but working in harmon with the Bell Company. T was 
trving to etfect a consolidation whych had already been contemplated 
at Boston. ( 

Q. And one of the conditions stated in these letters was that the 
American District Telegraph Company should surrender the con- 
tract which it already had with the National Telephone Company t 

A. Yes, sir; which had about w@ year to run, and of which | was 
president. t 

(). It is true that until the AmeBican District Telegraph Company 
did in some way surrender and tgrn over its license you could not 
carry out the conditions in that An r? 

A. That may be so, sir’ 
29) (). Is it not true that it Was indispensable, before vou could 


. . . . e ° e as 
fulfill the conditions contdined ino those letters, for vou in 
some Way, by consolidation or otherwise, to get the American Dis- 
trict Telegraph Company to surgender thetr rights and get out of 
the way ? 4 
A. Not entirely so; Thad alr@idy all the rights in Kansas City 
and half of them here. Part of ghee conditions were already ful- 
filled. As far as Kansas City Way concerned, all the terms of these 
letters had been fulfilled. ; 
8 
3 oe 
8 
e 
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Q). Is it not true that vou were bound to fulfill them before you 
could claim the rights offered in these letters? 

A. Yes, sir: but I had the power to do that. 

(). Were vou not obliged to do it? 

A. Yes, sir; I most assuredly was obliged to do it. 

Q). And unless you did succeed in getting the American District 
Telegraph Company license out of the way you would not) be able 
to claim the offer made to you in these letters ? 

A. No, sir; [T had,as [ have explained before, fulfilled all the 
terms and conditions of the letters in reference to Kansas Citv and 
had the power in my own hands to fulfill all the remaining condi- 
tions In St. Louis, and inasmuch as | held a majority of the stock 
of the American District Telegraph Co. and the agreement from the 
Bell Co. that the license which they issued tothe latter-named Co, 
could be assigned to the Bell Telephone Company, of Missourt. 

(). At the time this letter was received, the 29th of Nov., and con- 
sented to by vou, is It not true that in order to rel the benefit of the 
offers made to you in this letter vou were obliged in some way to 
get the American District Telegraph Company to surrender its con- 
tract ? 

A. Yes, sir. 
ol) (Q). And no matter what means vou took afterwards, until 
vou did do that, vou never have been in a pesition to be 
benefited by these letters? 

A. | Was in il position to be benetite dl by it. 

(). Without fulfilling that condition ? 

A. Without fultilling that condition. 

(). You said just now that vou had already obtained the transfer 
of the Kansas City Telephonic Exchange ? 

A. | did. 

Q). Do you know what date vou obtained it? 

A. Some time in December, [T believe. 

(). We have already found that vou organize dthe Bell Tel phone 
Company of Missouri the third of December? 

A. The first company. 

(). At that time had the Kansas City Telephonie Exchange been 
transferred? See af that is the deed by Which it was done. (Dap r 
shown witness.) 7 

A. The Sth of December: Yes, Ir. 

(). Then it was some time after the Bell Telephone Company of 
Missourl was organized that you took this step towards faltilling the 
conditions ? 

A. T think that we commenced immediately: T forgot the formah- 
thes We liad] fo oo throuelh ‘ail Koinsns (itv Wwe Went Irom here to 
I atisas (itv and tiade the consolidation at that place 

(). Then vou will agree with me that at the time that offer was 
nade and accepted by vou vou had not obtained the Kansas City 
Telephonte Exchange ? 

A. On November 20th T lad obtained nothing under the date of 
those letters. [It has just come tomiv mind that the contract between 
those ereat companies for consolidation required thisat these Ci- 
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changes should be transferred to jhe American Bell Co. IT have a 
copy of the letter there fr6m the American Bell Telephone 
o Company requesting a transfer of their rights upon assuming 
that I should pay the yoo due. 


Q). The point I am calling yourattention to is simply this: That 
at the time this offer was made and accepted it was made upon con- 
ditions that you had to fulfill; that you went on in pursuance of 
that and got this Kansas City Tel@phonie Exchange, and afterwards 
got the American District Telegraph Company to surrender Its 
license by consolidating it with ;the Bell Telephone Company of 
Missouri ? 

A. Also by the letter referred t@ addressed by the president of the 

3ell company to the Western Umfion Telegraph Company at New 
York, which was a portion of tha contract at that time. It was an 
order for the Western Union to deliver to me the exchanges In the 
cities of Kansas City and St. Louis upon the payment of the indebt- 
edness, so that it would in no way make the Bell company liable for 
any purchase-moneys. The lettergrelated to the Bell telephone rights 
at these points. There is the lett#r. It related to the rights spoken 
of in the letters of Mr. Vail. ‘ 

(). This letter is signed W. H. forbes, president ? 

A. Y-s, sir; that is a copy of the original. 

(). Do you know it to be a trué copy? 

A. Ido. W. H. Forbes is predident of the National Bell Tele- 
phone Company; that company’has since been merged into the 
American Bell Telephone Company. 

Q. Mr. Vail and Forbes were officers of the company at that time ? 

A. Yes, sir. , 

(). Look at that paper. Whose signature is that? (Paper shown 
witness.) : t 

A. That is my signature. 

(Q). As president of the Bell Tefephone Company of Missouri ? 

A. Yes, sir: and Mr. Durant was the vice-president of the Amer- 
ivan District Telegraph Company. 

(). Look at that paper and see what it is? (Paper shown wit- 

ness. ) " 
32 A. I suppose this is thetarticles of consolidation, if it is the 
original. 

(). Do you recognize that as tike original ? 

A. Yes, sir, I think I do. 

Q. That is the original agreefment made between the Bell Tele- 
phone Company of Missouri angl the American District Telegraph 
Co., that they would consolidate¥on certain terms there stated, is it 
not ? | 

A. Yes, sir. ; 

(). That agreement was dictathd ata meeting of the stockholders 
of the two companies, was it no 

A. Yes, sir: I recollect that. § 

(). Do vou recollect of authorazing the eall for that meeting for 
eonsolidation to be published’? ° 7 

A. I don’t remember this spetial one, but I know there was one 
about that time. ' 
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Q. There was a notice of that meeting published, was there not ? 

A. | believe there was, sir. 

(). Look at that paper and see whether your name signed there 
was written by you and the name of the Western Union ‘Telegraph 
signed by you. (Paper shown witness.) 

A. Yes, sir. 

Q. What is that paper? 

A. I believe that is the paper calling for a mecting of the stock- 
holders of the American District Telegraph Company—that is a call 
upon the directors ofthe American District Telegraph Company to 
order a stockholders’ meeting to consider the question of consolidat- 
ing it with the Bell Telephone Company of Missourt, 


Plaintiff objects as going into new matter. Objection sustained. 


Q. Did vou state that 2,250 shares of full-paid stock of the 
first Bell Telephone Company of Missouri was issued to you ? 
Oo A. Iam not positive, but [ think there was. 
(). Perhaps | can refresh your memory. Do you recollect 
about the issue of the first certificate of stock? 
A. I think you have them in your hand, sir. 
(). See if these are the original certificates. (Papers shown wit- 
hess.) 
Plaintiff objects as irrelevant. Objection overruled. Exception 
then and there taken. 


Q). Do you recognize either of those certificates as issued to you ? 

A. Yes, sir. 

(). Ilow many? 

A. 1S'S0. 

(). Did vou recelve any other certificates of stock but that from 
the company ? 

A. Not that | remember. 

Q). At what date was that issued ? 

A. The 1th day of December. 

(). That is the same day, is it not, that vou claim in your petition 
vou advanced 250 shares of stock ” 

A. i believe that Is the Satie : thie me. GX rtificates of stock were all 
issued to meon the “ithe dav, or within il few hours of each other. 

(Q). Do you recognize those as all of the original certificates 
issued ? 

A. Yes, sir. 

(). How much do those certificates call for now’ 

A. 3.750 shares if | haven't computed them wrong. 

A. lf you add Po) shares to that, ol course, it rake s 44MM). 

A. Yes, sir. 

(). IT think vou said in your examination-in-chief that the other 
ot) shares were ~ulbse qpule ntly Is=tle d tothe stock hole rs of the Anne r- 
lean District Telegraph Comipany ine xchange for therr stock mn that 


} 


company. 
A. I think that was done, sir. 
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changes should be transferred té the American Bell Co. I have 
copy of the letter there ¥rom the American Bell Telephone 

ol Company requesting a transfer of their rights upon assuming 
that I should pay the amount due. 

Q. The point I am calling yopr attention to is simply this: That 
at the time this offer was made * accepted it was made upon con- 
ditions that you had to fulfill; that you went on in pursuance of 
that and got this Kansas City Tlephonie Exchange, and afterwards 
got the American District’ Te ‘graph Company to surre ‘nder its 
license by consolidating it with the Bell Telephone Company of 
Missouri ? 

A. Also by the letter referred to, addressed by the president of the 
Bell company to the Western ion Telegraph Company at New 
York, which was a portion of the contract at that time. It was an 
order for the Western Union to,deliver to me the exchanges in the 
cities of Kansas City and St. I onis upon the payment of the indebt- 
edness, so that it would in no way make the Bell company liable for 
any purchase-mone: vs. The lettgr related to the Bell telephone rights 
at these points. There is the =" It related to the rights spoken 
of in the letters of Mr. Vail. 

(Q). This letter is signed W. Ht Forbes, president ? 

A. Y-s, sir; that is a copy ofthe original, 

(. Do you know it to be a trye copy? 

A. Ido. W. HL Forbes is président of the National Bell Tele- 
phone Company; that company has since been merged into the 
American Bell Telephone ¢ ‘omppiny. , 9 

Q. Mr. Vail and Forbes were dflicers of the company at that time ? 

A. Yes, sir. 

(). Look at that paper. Whos signature is that? (Paper shown 
witness.) ‘ 

A. That is my signature. 

Q). As preside nt of the Bell Tee ‘phone Company of Missouri ? 

A. Yes, sir; and Mr. Durant was the vice-president of the Amer- 
ican District Tele pha aph C re 

(). Look at that paper and sqe what it is? (Paper shown wit- 

hess. ) Q 
o2 A. I suppose this is thepartictes of consolidation, if it is the 
original. s 

(). Do you reeognize that as uve original ? 

A. Yes, sir, I think I do. 

(). That is the original agreement made between the Bell Tele- 


oe Company of Missouri and the American District Telegr: apeh - 
'o., that they would consolidate pn certain terms there st: ated. is it | 
“ : 
A. Yes, sir. 


(). That agreement was dictated ata meeting of the stockholders 
of the two companies, Was it not?, 
A. Yes, sir: I recollect that. ' 
Do vou recollect of authoriqing the eall for that meeting for 
consolidation to be published? + 
A. 1 don’t remember this specif! one, but I know there was one 
about that time. | ~- 


+ 
‘ 


d 


_ = 


Il. HW. ELDRED VS. THE BELL TELEPHONE CO, OF MISSOURI, 21 


(Q). There was a notice of that meeting published, was there not ? 

A. I believe there was, sir. 

(). Look at that paper and see whether your name signed there 
was written by you and the name of the Western Union Telegraph 
signed by you. (Paper shown witness.) 

A. Yes, sir. 

Q. What is that paper ? 

A. I believe that is the paper calling for a meeting of the stock- 
holders of the American District Telegraph Company—that is a call 
upon the directors ofthe American District Telegraph Company to 
order a stockholders’ meeting to consider the question of consolidat- 
ing it with the Bell Telephone Company of Misseuri. 


Pl) aintiff objects as going into new matter. Objection sustained. 


Q. Did vou state that 2,250 shares of full-paid = stock of the 
first Bell Telephone Company of Missouri was issued to you ? 
Oo A. Tam not positive, but I think there was. 
Q). Perhaps I can refresh your memory. Do you recollect 
about the issue of the first certificate of stock? 
A. I] think you have them in your hand, sir. 
(). See if these are the original certificates. (Papers shown wit- 
hess.) 
Plaintiff objects as irrelevant. Objection overruled. Exception 
then and there taken. 


(). Do vou recognize either of those certificates as Issued to you? 

A. Yes, sir. 

(). Ilow many ? 

A. 1,080. 

(). Did you receive any other certificates of stock but that from 
the company ? 

A. Not that I remember. 

. At What date was that issued ? 

A. The 19th day of December. 

Q). That is the same day, is it not, that you claim in your petition 
vou advanced 250 shares of stock ” 

A. i believe threat Is the Sale: these it rtificates of stock were all 
Issued to me on the “athe day, or within a few hours of each other. 

(). Do you recognize those as all of the original certificates 
Issued t 

A. Yes, sir. 

(). Ilow much do those certificates call for now *‘ 

A. 3.750 shares if | haven't computed them wrong. 

A. If vou add 250 shares to that, of course, it makes 4,000. 

A. Yes, Sir. 

(). TP think vou said in vour examination-in-chief that the other 
Po) shares were subse (pie ntly Isstit d tothe stock holders of thie Ana r- 
lean District Telegraph Company in exchange for their stock in that 


; 


company, 
A. I think that was done, sir. 


é 
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Q. State, if you ean, what actully took place—not vour imagina- 

tion or under standings, But what actually took place at the 

o-4 time you agreed that this 250 shares of stock should be 

issued to the stockholder ror the American District Telegraph 
Company ? 

A. All that I remember about'that particular portion of it is that it 
was at no meeting of the board} so far as my recollection goes Mr. 
Durant was the only person present, and we found by figuring up 
the stock that we hadn't enough shares to take in the American 
District Telegraph Company of gaint Louis. These gentlemen in in- 
terest were all personal friends &f mine. Some of them wet ‘In New 
York and [had no authority fo make any concessions for them, 
and I therefore agreed with Mr., Durant, who | was vice-president and 
general manager of the comp: ing, to advance 250 shares of the stock 
of the Bell Tele phone ¢ ompanytof Missour!, so that we might take 
up the entire capital stock of the American District Telegr: iph Com- 
pany. 

Q. You say that you “agreed” What did Durant say? 

A. Mr. Durant didn’t have much to say about it; T was the owner 
of the property, and he acquiesged g generally in all I did. 

Q. You offered these 250 sh: ares of stock to be used in that way’ 

A. Yes, sir. 

Q. And Durant acquiesced in it? 

A. Yes; he acquiesced or he wouldn't have taken the stock. 

Q. Wasn't Mr. Smith present at the same time? 


A. No, sir: he was not. ‘ 
(). Are you sure of that? . 
A. Lam. : 


(Q). You said, in your direct examination, that Overall & Judson 
were your attorneys in behalf of, the company ? 

A. Lemployed them as my atforneys, sir. 

Q. Did you employ them individually ? 

A. Tasked Durant for some good attorneys and he recommended 
me to Overall & Judson. ° 

(). Don't vou know that thosg gentlemen were working as attor- 

neys for the Dell Telephone Company of Missouri? 
oo A. They were employeal by me to organize the Bell Tele- 
phone Company of Missquri; I was president of that com- 
pany after it was organized. 

Q). Did Overall & Judson eves render you a bill for their legal 
services? 

A. Not that [ remem ber. 

(). Did you ever pay them for their legal services out of your 
were, ? 

| paid them between two red three hundred doll ars for some- 
Pi sty In connection with the Be 1|s" Pele ‘}) hone € OM pany of Missouri, 
in the organization of that compaky, 

(). Don't vou remember this, threat during the interval between 
the time When the meeting Wiis dalled for the consolidation oft the 
two companies and the time wher it was held that Overall & Jud- 
son were seen and requested to prepare the form of the proper entries 

‘ 


H. Hf. ELDRED Vs. THE BELL TELEPHONE CO, OF MISSOURT, 25 


to be made; that they prepared a draft and submitted it to you, 
Durant, and Smith? 

A. No, I don’t remember that; I remember that Messrs. Overall 
& Judson stated that the statutes were rather mixed up and they 
were undecided what course to take in regard to the matter; I went 
to Denver about that time and when | came back the matter was 
fixed up. 

(Q). When you came back is it not true that you were in a great 
hurry to get off? 

A. Yes, sir. 

(Q). And were they not urged to get things ready very rapidly? 

A. Yes, sir; that is true. 

Q. Do you remember that, for the purpose of completing this 
transaction, that Overall & Judson prepared a draft of what should 
be the proper proceedings and minutes” 

A. We left it to Overall & Judson to be fixed up in the proper 
shape. 

(). Look at these papers and see whether that is not a draft whieh 
Overall & Judson prepared and sent in to vou? (Paper shown wit- 
hess.) 

A. From the first look I would state that I never saw this 
oh paper before, although it is posssble that T may have seen it. 

Q. Do you know what this book is? (Book shown wit- 
ness, ) 

A. I think it is the first minute book of the Bell Telephone Com- 
pany of Missouri. 

(). That was the book kept by the secretary of the company for 
the minute book of the COMPANY pis 

A. Yes, sir. 

(). Do vou tind any minutes of ih Tale ting hele (oll the 1th of Sep 
tember, S74, when you say you and Durant were present and you 
turned over the 250 shares ? 

A. I tell vou that was not done at a meeting. 

(). You never saw any of these pRtprers (Papers shown Witness.) 

A. I don't recognize that puiper. it bay have been in ny hand ; 
l have no recollection of those pRIpers - may have had them, but I 
have nothing to hdentify them. | remember that after ni talk with 
Durant we found out that there was not within 250 shares enough 
stock to take uy? the stock of the American District Telegraph (om- 
praanyv ; there were several lots of puipers brought to the office, and 
when [ returned from Denver i found ther. 

Q. You savy that vou didn't hold any proxies from Storke or Kent 
Which authorized you to surrender anything for them ’ 

A. IT held proxies from Storke and Kent, but they were only 
proxies to vote on their stock. 

(). And vou didn’t undertake to act for them in that matter at all? 

A. T couldn't very well. 

Q. Did Durant authorize vou, either individually or as an oftieer 
of the COMPANY, to deo anvthing about thie nar ~hare q of stock, or 
did he simply acquiesce in what vou said? 

A. He acquiesced in what I said, but T don't think he said any- 


ee 
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thing ; as far as I know the mattpr came up and was settled imme- 
diately; I don’t think ther? much said about it at the time. 
37 Q. You stated that you ¥urned over to the Bell Telephone 
Company of Missouri the plant and rights and property of the 
Kansas City Telephone Exchange, which stood you $15,000. 

A. I believe that is what I said. 

(. And what else did you turn @ver 

A. I believe we took possession the same day of the Golden [and] 
Stock. : 

Q. And that you estimated at what? 

A. I have forgotten the figures. ‘ 

(). Isn't it true that the Western: ‘(Union Telegraph Company was 
paid $75,000 by the Bell Telephone Company of Missouri for the 
rights of that company which were ‘ourre ‘ndered to this company ? 

A. Yes, sir, but by a subsequent arrangement. 

(). Are the services mentioned in that bill the same services per- 
formed by Overall & Judson in the matter we have been talking 
about? (Paper shown witness.) ‘ 

A. A portion of them are some that I referred to; that bill in- 
cludes some other services. 

Q. Were any services or advice th: ut you speak of In your exami- . 
nation-in chiel is rendered by Overall & Judson not included in 
that bill’ 

A. I can’t tell you, sir; all I can te ' you Is that I paid Over all & 
Judson something between two and: three hundred dollars; the 
papers will show What it was for; the books of the company “will 
tell. : 

(). Any advance that you made wag repaid to you t 

A. Yes, sir. 

(). All bills to Overall & Judson we re ultimately paid by the eom- 
pany? 

A. Later on they were. ‘ 


Mr. Hirencock : The witness voluntpered a statement in regard to 
parent Western Union Telegraph Comyguny ; he stated that there was 
stock subscribed by various persons, ef. 1 don’t wish to travel out 

of the record—out of the issues in this ease, but if that is 
os bearing on this case, and T dont think it is, I would like to 
ask the witness further questios. 

The Courr: It does not bear upoy the case; it was a volunteer 
remark and may be stricken out. 

Mr. Hrrencock : [f that remark is (stricken out I have nothing 
further to say. : 


To which ruling of the eourt plaintgtT then and there excepted, 


Redirect examination by Mr. Powers: 


(). Questions have been propounded to vou by counsel in. refer- 
ence to what was said by vou when veu relinquished your interest 
in these 250 shares of stock; you wee asked whether you didn't 
afterwards have some conversation wih the attorneys who were cm- 
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loyed in the preparation of the organization, and at which Mr. 
buseat and Mr. Smith were present. I will get you to state whether 
your going to counsel and the consultations that were had at sub- 
sequent times was for the purpose of carrying out that arrangement 
that vou had made with Durant. 

A. It was, and { don’t remember of Mr. Smith being present when 
we went to counsel. 

Q. Then I understand you to say that whatever arrangement was 
made about the stock was consummated at the time of your first in- 
terview upon that subject. 

A. Yes, sir. 

(). The rest was simply carrying that idea into execution ? 

A. Yes, sir; we went to see counsel in order to carry out the ar- 
rangement. 

(). You say that at a subsequent time—some months aftewards— 

you had some conversation in reference to this 250 shares of 
ov stock on the occasion of fixing up matters with the Western 
Union Telegraph Company ? 

A. Yes, sir. 

(). State whether such conversation was had between you and a 
stockholder or stockholders of the Bell Telephone Company of Mis- 
Sour. 


Defendant objects as incompetent. Objection sustained. Excep- 
tion then and there taken. 


Q. You were shown by counsel drafts or what purports to be 
minutes of the company; part of if is written in ink and there are 
certain interlineations, additions and alterations in pencil. IT un- 
derstand you to say thraat Vou hever saw these pRlprers before ? 

A. Not to mv recollection. 

(). State whether any of these minutes were prepared by your di- 
recuion, 

A. I will state in a general way that none of the minutes were 
prepared under my direction, so these could not have been: it was 
not prepared under my direction. T should think it was prepared 
by an attorney from the reading of It. 


Mr. Powers: The witness has identified this paper entitled 
* Transfer of Interest,” and the counsel hiets stated threat he accepts 
this copy as the original instrument. To will read it in evidence 
(reading) : 

‘ Boston, Nov. 20, 1879. 
wh stern Union Telegraph cA. New York. 

“GENTLEMEN: You will please transfer to Mr. Tf. PL. Eldred all 
the interest vou hold in the companies operating the exchanges or 
In the exchange at Kansas City and Saint Louis, whieh, under the 
contract with this COMPANY, you have ores 7 to transter to it, Mer. 
Kidred assuming any and all obligations as to Compensation that 
would be binding upon this company if the stock or interest were 
transferred to it. 
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thing ; as far as I know the matter Game up and was settled imme- 
diately; I don’t think there mjuch said about it at the time. 
o7 (). You stated that you turned over to the Bell Telephone 
Company of Missouri the plant and rights and property of the 
Kansas City Telephone Exchange, which stood you $15,000. 

A. I believe that is what I said. 

Q. And what else did you turn over? 

A. I believe we took possession thg same day of the Golden [and] 
Stock. 

Q. And that you estimated at what ? 

A. I have forgotten the figures. 4 

(). Isn't it true that the Western Gnion Telegraph Company was 
paid $75,000 by the Bell Telephone, Company of Missouri for the 
rights of that company which were Surrendered to this company ? 

A. Yes, sir, but by a subsequent #rrangement. 

(). Are the services mentioned in that bill the same services per- 
formed by Overall & Judson in thq@ matter we have been talking 
about? (Paper shown witness.) 

A. A portion of them are some that I referred to; that bill in- 
cludes some other services. 

> ° 

Q. Were any services or advice that you speak of in your exam)- . 
nation-in-chief as rendered by Ovegall & Judson not included in 
that bill? t 

A. I can’t tell you, sir; all IT can tell vou is that T paid Overall & 

Judson something between two and three hundred dollars; the 
papers will show what it was for; the books of the company will : 
tell. 

Q. Any advance that you made wih. repaid to you? 

A. Yes, sir. ¢ 

Q. All bills to Overall & Judson were ultimately paid by the com- 
pany? ; 

A. Later on they were. " 


Mr. Hircucock : The witness volunteered a statement in regard to 
parent Western Union Telegraph Company ; he stated that there was 
stock subseribed by various persons, ofc. [ don’t wish to travel out 

of the record—out of the ISSUES In this case; but if that 1s 
38 bearing on this case, and IT dont think it is, 1 would like to 
ask the witness further questiots. | 

The Courr: It does not bear upoy the case; it was a volunteer 
remark and may be stricken out. ; 

Mr. Hrreneock: If that remark is etricken out I have nothing 
further to say. : 

To which ruling of the eourt plaintib then and there excepted. 

‘ 
Redirect examination by Mr. Pgwers : 


(). Questions have been propounded:to vou by counsel in refer- 
ence to what was said by you when yoy relinquished your interest 
in these 250 shares of stock; you werp asked whether vou didn’t 


afterwards have Sole conversation Withg the attorneys who were cil- 
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loyed in the preparation of the organization, and at which Mr. 
asaan and Mr. Smith were present. I will get you to state whether 
your going to counsel and the consultations that were had at sub- 
sequent times was for the purpose of carrying out that arrangement 
that you had made with Durant. 

A. It was, and [don’t remember of Mr. Smith being present when 
we went to counsel. 

(. Then I understand you to say that whatever arrangement was 
made about the stock was consummated at the time of your first in- 
terview upon that subject. 

A. Yes, sir. 

(). The rest was simply carrying that idea into execution ? 

A. Yes, sir; we went to see counsel in order to carry out the ar- 
rangement. 

(). You say that at a subsequent time—some months aftewards— 

you had some conversation in reference to this 250 shares of 
ov stock on the occasion of fixing up matters with the Western 
Union Telegraph Company ? 

A. Yes, Sir. 

(). State whether such conversation was had between you and a 
stockholder or stockholders of the Bell Telephone Company of Mis- 
sour. 


Defendant objects as incompetent. Objection sustained. Execep- 
tion then and there taken. 


Q. You were shown by counsel drafts or what purports to be 
minutes of the company; part of It Is written in ink and there are 
certain interlineations, additions and alterations in pencil. I un- 
derstand you to say that you hever saw these pulpers before ? 

A. Not to my recollection. 

(). State whether any of these minutes were prepared by your di- 
rection, 

A. I will state in-a general way that none of the minutes were 
prepared under my direction, so these could not have been; it was 
not prepared under my direction. [ should think it was prepared 
by an attorney from the reading of it. 


Mr. Powers: The witness has identified this paper entitled 
Transfer of Interest,” and the counse! hiss stated threat he accepts 
this copy as the original instrument. To will read it in evidence 
(reading): 

“ Bosronx, Nov. 29, 1879. 
“Western Union Telegraph (o., New York. 

“GENTLEMEN: You will please transfer to Mr. HL. Hl. Eldred all 
the interest you hold in the companies operating the exchanges or 
in the exchange at Kansas City and Saint Louis, which, under the 
contract with this Company, Vou have agreed to transfer to it, Mr. 
Eldred assuming any and all obligations as to compensation that 
would be binding Upon this company if the stock or interest were 
transferred to it. 
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AQ) “We have made an agreement with Mr. Eldred for those 
cities for the term of ten years 
“ (Signed) Yours truly, 


‘ y. H. FORBES, President.” 


Plaintiff read in evidence from the first minute-book of the Bell 
Telephone Company of Missouri as follows, to wit: 

This indenture, mace this 20th dayyot December, A. D. 1879, by 
and between the Bell Telephone Company of Missouri, of the first 
part, and the American District Telegraph Company of St. Louis, of 
the 2nd part, both corporations organifed and existing under and 
by virtue of the laws of the State of Missouri, with power to con- 
struct, own, operate, and maintain ine of telephone and magnetic 
telegraph, witnesseth: That whereas 1t®is considered to be for the 
advantage of each of the parties herete that the property, business, 
rights, and franchises of each of said parties should be united and 
consolidated and be owned and worked in connection ; and 

Whereas the capital stock ef the panty of the first part amounts 
to S400,000.00, divided into 4,000 sharés of 8100.00 each - and 

Whereas the capital stock of the party of the second part amounts 
to $25,000.00, divided into 500 shares of 850.00 each : and 

Whereas the party of the first partfhas purchased and is now 
owner of 250 shares of Its capital stock: and 

Whereas it Is mutually considered and agreed by the parties above 
named that the aggregate of two weap’, the capital stock of the 
party of the 2nd part is the same as thé value of one share of the 
stock of the party of the first part; and 

Whereas it is understood and agreed that the terms of such con- 

solidation shall be the exchange 6f shares in each of the said 
4] two parties for shares of the consplidated corporation In due 
and just proportions : rt 

Now, therefore, in consideration of tip premises and of the sev- 
eral covenants hereinafter mentioned bythe party of the first part 
and the party of the second part, respectively, to be performed it is 
hereby mutually stipulated aud agreed 

first. The terms and conditions of this agreement shall be that 
from and after the consummation of this agreement and aet of union 
and consolidation by the corporate prirties hereto and tiling the 
Sale, duly certified, in the othee of the. secretary of striate of the 
State of Missour! the stockholders ot the corporations parties lo this 
avgreemectlil shall be stockholders, respectively, in the corporation 


hereby created and established, and upor the presentation and sur- . 
render for cancellation, ils her eet eee of the certificates of 
shares so holden by them, either of the a®oresaid corporations, thev 
shall have issued to them, r spectively, certificates of shares in the 
consolidated Company distributed as follows: lForeach share of the 
capital stock of the party of the first parte the holder thereof shall 
receive one share of the stock of said new corporation, each of the 
par value of S100.00; for each two shares wot thie capital stock of the 
party of the second part the holders thereof shall reeeive one share 

® 
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of the stock of said hew corporation, each of the pur value of 
$100.00, 

Second. The mode of carrying this consolidation into effect shall 
be as follows, to wit: On the 20th dav of December, A. D. ISTo, the 
shareholders of each of the parties hereto shall mect at No. 214 
North 6th St., in the city of St. Louis and State of Missouri, for the 
election of directors and other officers of the new corporation pro- 

vided for by this agreement. AIL shareholders in either of said 
42 corporations, parties to this agreement, shall be admitted to 

vote at said election as shareholders in the consolidated cor- 
poration In persoh or by Proxy, each share entitling the holder 
thereof to one vote; the directors there chosen shall be the directors 
of the consolidated corporation, nid Immediately Upon their oOrerati- 
ization shall assume, enjoy, and possess all powers, rights, and 
privileges now held and enjoved hy the board of directors of either 
of said corporations, parties hereto, and thereupon, forthwith, all 
property, rights, and franchises of Whatsoever name or mature be- 
longing to the parties of the first and second part-, or either of them, 
shall pass to and be vested in the said new corporation, and the 
parties hereto of the first and second part- shall forever cease and 
determine. 

Third. The name of such new corporation shall be “ The Bell 
Telephone Company of Missouri.” 

Fourth. The number of directors of such consolidated — ation 
shall be five. They shall choose from their own number a presi- 
dent and v ice-preside nt, and shall appoint such other officers as may 
from time to time be required, Thev shall have prev we rte establish 
and amend by-laws, one of whiel’shall fix the time and place for 
annual meetings. The board first chosen shall hold offiee until the 
hext annual meeting of the corporation, and all officers of the ecor- 
poration shall SCTVe during the pleasure of the board. 

hifth. The loeation of the principal office or place of business 
of such consolidated company shall be in the eity of Saint Louis, and 

the name of its authorized agent thereat is George FL Durant. 
b} Sixth. The numberand amount of shares of the capital stoek 

of such consolidated COMPANY shall be 4.000 shares of S100 
ench. The lnanner of conve rting thi capital stock of each of said tirst- 
hamed Corporations into eer of the new consolidated corporation 
shall be threat the }) resent otlistans: digs certificates of stock It) the “sited 
two first-named sorpe ratlons a il] be surrendered to thy - resident 
and secretary of said new consolidated corporation, who shall there- 
Upon Issue and deliver to the persons surren le ring certificates of 
stock of the party of the first part Dew certilicates Peprescntitige ¢ qual 
num be rof shares in the said consolidated company, and to the per- 
“Olis Irrenderinge eertificates of sto k of thre party Of the second 
part new ee rtitic ites repress Patra code -ehalf the number thereof of 


~ hacer sin said consolidated COT PALLY, 
if Plaintiff rests. 


There upon the def nilants, to sustain. the Issues on its part, intro- 
duced testimony as follows, to wit 


| : 


t 
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Deposition of Geo. i Durant. 


Grorce F, Durant, called for defendant, and being sworn, testi- 
fied as follows: ‘ 

Direct examination by Henry Iftrcncock, Esq. : 

Q. What is your relation to the defendant, the Bell Telephone 
Company of Missouri ? ¢ 

A. I am one of its directors and its géneral manager. 

(Q). How long have you been connect? ed with: that company ? 

A. Ever since its organization. 

Q. Did you take part in the organizagion of December third? 

A. Yes, sir. 

Q. You were one of the persons to whom stock was assigned in the 
preceding company by Mr. Eldred? 

A. Yes, sir. ‘ 

(). How much money was paid in ify any of those original five 
stockholders to the Bell Telephone Company of Missouri for the 
stock so assigned ” 

A. Not one dollar. You asked me in regard to the stock assigned 
by Mr. oe Mr. Eldred did not pin stock ; he assigned his 
interes any stock—to us, but assfned us _ proportion of his 
interest In this concession made to him: by the National Bell Com- 
pany. Ile assigned to me ¥,y- Subseque nt to that the articles of 
association were made out and the assqpiation formed. 

Q). State whether or not at the time ‘i. articles of association were 
made out and filed any transfer had been made by the Kansas City 
Telephonic Exchange, the Gold and Sfock Exchange, or the Amer- 

ican District Telegraph Company, or either one of them, of 
45 any rights which they then had, as early as the third of De- 
cem ber. 

A. No, sir; Iam not prepared to say about the transfer of rights, 
but no transfer of property had been njade. 

Q). Was there any property turned over or assigned at that 
time ” 

A. Not to the Bell Telephone ( ‘ompany of Missouri. 


Mr. DuRANT: i 


) Q). Will you please state your recollection of what took place in 
reference to any proposition or agreement by Mr. Eldred to permit 
or authorize the issue of 250 shares of ‘stock subseribed for by him, 

: or allotted to him, to the sh are ‘hol le ‘Ts of the An eric an District Tel- ® 
eerap” (' OL anv—how it came about, and wh it his appene “dl * ? 

. It came : about after m; aking Somy progress tow: ards organiza- 
wie We found—I think it was by onsultation with Overall 
Judson—that the only way, or the rok. . speedy way, in which the 
American District Telegr: aph © ompany” s property franchise could 
be acquired was by consolidation, and .the only way in which econ- 
solid: tion coul Lhe ‘effected woul LM necéssarily r quire 2 2) — of stock, 
equi al to its = bs 25 OOO © ap nits al. The <toe Ke of the Le 1] Tele ‘phone (‘om- 
pany had all been allotted to Mr. El ire, Kent, Storke, Smith, and 
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myself, and after some little talk about it—very bricf indeed—Mr. 
Eldred suggested that he would give the 250 shares of stock for that 
purpose. Mr. Smith was present when this occurred at the Sixth- 
street office, and we then went to the oflice of Overall & Judson, 
and I think we took that paper that has been exhibited here— 

Q). (Interrupting.) Do vou mean this paper? (Paper shown wit- 
ness.) 

A. Yes, sir: that is the paper; and we stated to Mr. Judson the 
intention of Mr. Eldred to meet the case in that we iV. 

(). Was Mr. Eldred prese nt 7 

A. Yes, sir; Mr. Eldred was present in Overall & Judson’s 

oflice. 
46 (). Before you went with Eldred to Judson’s office, state 
whether any or either of these sheets of piper hh iis | “waa pre- 
pared and were then before Mr. Eldred. 

A. Yes, sir; these three papers were prepared as a part of the 
minutes. Eldred saw these papers, The Were subject of conver- 
sation in Overall & Judson’s office when this taatter was arranged, 

(). | notice thi: at oh the bottom of the puigee biarke d oP << couple 
of “ag ure ap pare ntly crossed out iN) penenl, 

Yes, sir. 

0, State whether. when you, Mldred, anid Sith were looking 
over these three sheets, this crossing cut it) = he i] hh: i been done. 

A. No, sir; that was done by Over ill & Judson. 

(). The origin: “| prpre I's thi: sil you chlae J l. eM 7 Nitti Ihe “] Were those 
three papers ? 

A. Yes, sir. 

(). Llow does it come thi: cul this int ‘ spline ation of a pur of a paige 
In pencil was had ? 

A. That was the solution that we nade of this difficulty, iis | 
have stated. In order to effect the consolidation of the American 
District Tele ‘grap he ollpany with the Bell Pel phone Company of 
Missouri SOE body ritist peut Ul}? ryt) =} ites of ~toc ‘k. and hel bred 
volunteered to do it. and in accordance with lis volunteer offer of 
stor ‘k We stepped over to dune Ison s nee li iF ive biitay aurradvce thi 
matteron that basis. and Judson took this document and interlined 
that page, 

(). Did Mr. Eldred see this pencil page also” 

A. I don’t know whether Mr. Eldred saw that peneil page or not, 
but IT think he did. I think Mr. Judson drew Ui}? threat pened puart 
of it, and after a littl: conversation poral that last clause in. 

Q). In whose possession have these papers been since that time 

A. In the possession of miveelf and Mr. Smith, the secretary of 

the COM pany 
17 (). (’an you state how what is written on these pulpors, as 
including the interlineation, or the Intermediate page in pens 
cil, « OM pare With the miunutes of thy COMpanY as Written out? 


Plaintiff objects as Incompetent Oljpection ove rroled., exception 


then and there taken. 


wg 


A. The minutes were written from that draft. My impression is 
that I have compared all of them. 


6 
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4S To be Adopted at Meeting of S@ckholders and Entered in Minutes. 
$ 
Copy. 


Whereas the National Bell Tel¢éphone Company, a corporation 
duly organized under the laws of the State of Massachusetts, has, by 
agreement with IL. HL. Eldred, granted to said Eldred certain valu- 
able rights, concessions, and franch es, under what are known as the 
Bell telephone and other patents (owned and controlled by said Co.), 
said agreement being contained in written propositions duly accepted 
by said Eldred, and to be fully set forth in contracts to be duly 
executed by the said National Bell clephone Company pursuant to 
sald agreements ; 

Whereas the said rights, concessions, and franchises so acquired 
by said Eldred were by him transferred to the parties hereinafter 
named, and with interests in the proportions hereinafter set forth, 


as follows: 
ee SD uistpnieninmaninss I sccudhciincosesmhmaianiaiainasiiiia 70 
a Re oa RR go Dial EE EINE 250) 
Be I siierel ns dasinsiemiinias a nalieiiinliaehies habeas * 20) 
Gico. L. SS Ss a 
as i ar 9 230 
4 
¢ 4,000 
é : 


Said parties being the owners with said interests at time of the 
Incorporation of this company, aml being the sole corporators of 
this company; and ; 

Whereas said exclusive rights, ‘concessions, and franchises con- 
stitute property rights of great value to this corporation to issue in 
due form certificates of said stock to said partie- above named, 
and to do and perform all acts n ‘CCSSary and proper for the full 

acceptance on the part ofthis company of the aforesaid 


AD agreements and propositiong of the National Bell Telephone 
Company Ih the executiontot contracts or otherwise under 
its charter: ‘ 


‘ 

Resolved, That, in consideration of the complete assignment to 
this corporation in due form of alt the right, title, and interest of 
said parties In said exclusive righ, concessions, and franchises, so 
that the same may be as fully possessed, enjoyed, and enforced as 
by said Eldred, this corporation hereby allots and sets apart to said ° 
parties 4,000 full-paid shares of its capital stock, constituting the 
authorized capital stock of said cofmpany, to each of said parties a 
proportionate part of said 4,000 shares according to his interest in 
sald rights, concessions, “una franchises, and according to the sub- 
scription of each to the capital steck of this company, and consti- 
tuting a full payment of said subscription : : 


*) 
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I i i ie, a lt neil 700 shares. 
i ine SH §« 
ie i I iit ie a il neti SS * 
Geese fs, DE cncidcctcccncsnce ee 
Se. 26 EE ccc teense. 
4,000 
50 And in consideration of the agreement of said IL. I. 


Eldred to surrender to this company 250 shares of the stock 
so allotted to him for the purpose of effeeting a consolidation with 
the American District Telegraph Company of St. Louis a certificate 
of 1,980 shares shall be issued to said Eldred, and the said 250 shares 
so surrendered shall be retained in the possession of this company, 
subject to issuance hereafter (for said purpose of consolidation), and 
the officers of the company are directed 


5] Q. When Eldred volunteered to give this 250 shares of stock, 

what if anything was said in that conversation about any 
purchase by the company of this stock from him, or any payment 
for it? 

A. There was nothing said at all about any purchase; Mr. Eldred 
volunteered to give the stock for that PUPpose | | think his exact 
words were “I will give that out of my lot.” 

(). It was after that that you went back to Judson and had that 
paper prepared ? 

A. Yes, sir; that is the additional one. 

(). When did the company or its olers first hear frem Mr. Eldred 
as to any claim like this? 

Plaintil objects as incompetent. Objection overruled. Exception 
then and there taken. 


A. Some time last October—ISS1. 

(). What was done in port of fact in re eard to the shares of stock 
of the American District Telegraph Company ? 

A. They were taken up and the stock of the Dell Telephone 
[Company] of Missouri issued in place of it. 

(Q). What consideration did the Bell Telephone Company receive 
for the 250 shares of stock given by Mr. Eldred? 

A. They received all the prrapee rtv-ot the Anne rican District Tele- 
graph Company. 

(). What was that property ? 

A, That Property consisted of what was known aus the Saint Louts 
Telephonie Exchange. There were some five or six liundred sub- 
scribe rs that were paving SSO a Vear, it Wiis fl Ve iy aluable borasinne =<, 
and the Bell Telephone Company of Missouri, by conselidation in 
that way, acquired that business. There were a large normber of 
Instruments: it Was a complete telephonic ( Kelana 

(2. Were vou present at a meeting of the officers of the Bell 
Telephone Company of Missouri on December loth, the minutes 
of which purport to be recorded in that book’ (Book shown wit- 
less), 
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; 


A. Yes, sir. é 
52 (). Who else were present? 


A. Mr. Eldred and Mr. Smith were present. 

Q. Was that the meeting at wlhvich this question of 250 shares was 
discussed ? 

A. That was not discussed at a meeting. It was discussed in’ the 
office of the company. We were aot in session at the time. 

Q. Then it was a discussion begween Individuals ? 

A. Yes, sir. 

Q. And this offer of Eldred’s was made in an individual conver- 
sation ? 

A. Yes, sir; with Smith and myself. 

Q. And it was subsequent that this stockholders’ mecting was 
held the records of which you hi ave there’ 

A. Yes, sir. ‘ 

(). Please read the proceedings, of that meeting of December 19th, 
187°). 


(Witness reads from minute Lop of the Bell Telephone Company 
of Missouri as follows :) é 
@ 
¢ Sr. Louis, Dee. 19th, 1879. 


Pursuant to adjournment the sjockholders met at 9 a.m. 
Present: Messrs. Durant, Eldred, and Smith. 
Qn motion Mr. Eldred was glected chairman, vice Durant, re- 
signed. : 
On motion of Mr. Durant the following resolution was unanimously 


adopted : 


Whereas the National Del] Telephone Company (it corporation 
duly organized under the laws ofghe State of Massachusetts) has, by 
agreement with Hl. TH. Eldred, granted the said Eldred certain valu- 
able rights, concessions, and franchises under what are known as the 
Bell telephone patents and other patents owned and controlled by 
the sid COMpanyV, = ald agvreemMec nt Vel hier Conk bina dj lat Written } rOpo- 
sition duly accepted by the said Eldred and to be fully set forth in 
contracts to be duly executed bysthe said National Bell Telephone 

Company, pursuant loos id auyreements; anid 
53 Whereas the said rights, concessions, and franchises so ae- 
quired by said i dred were by him transferred to the parties 
hereinafter named, with interest! in the proportion hereimatter set 
forth, as follows: TH]. L. Storke, 740: Geo. TE Rent, 250: E. A. Smith, 
20: Greo. FL Durant, 750; TE. TL. P¥dred, 2.250: total, 4.000: said paar 
ties being the owners of said Interests at the time of the incorpora- 


tion of this company and being the sole incorporators of this com- 
pany: and 
: ‘ 


Whereas said exclusive rights concessions, and franchises consti- 
tute property rights of great vague to this corporation under its 
charter: 

Re solve d, That it} consideration cof thre comple te fiss] Leryn rane ht to this 


‘ 


fori of all this rights, titie. and literest ct sad 


Corpor ation in due 
parties In sald exelusive rights, 


“Or Cess otis, and franecliises, “) that 


“ey 
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the same may be as fully possessed, enjoyed, and enforced as by said 
Eldred, this corporation hereby allots and sets apart to said parties 
4,000 full-paid shares of its capital stock, constituting the authorized 
‘apital stock of said company, to each of said parties a proportionate 
part of said 4,000 shares, according to his interest In said rights, con- 
cessions, and franchises, and according to the subseription of each to 
the capital stock of this company, and constituting a full payment 
of said subscription: IL. L. Storke, 750 shares; George H. Kent, 250 
shares; E. A. Smith, 20 shares; George F. Durant, 750 shares; H. I. 
Mildred, 2,250 shares; and in consideration of the agreement of HL. H. 
KIdred to surrender to this company 290 shares of stock so allotted 
to him forthe purpose of effecting a consolidation with the American 
District Telegraph Company of St. Louis a certificate of 1,080 shares 
shall be issued to said Eldred, and the said 250 shares so surren- 

dered shall be retained in the possession of this company, sub- 
od ject to issuance hereafter for said purpose of consolidation ; 

and the officers of the company are directed to issue in due 
form certificates of said stock to said parties above named, and to do 
and perform all acts necessary and proper for the full acceptance on 
the part of this company of the aforesaid agreements and proposi- 
tions of the National Bell Telephone Company in the execution of 
contracts or otherwise. 


(). You saw the certificates which I showed Mr. Eldred this morn- 
ing, did you not? 

A. Yes, sir. 

Q. What papers are those, and what connection have they with 
the resolution you have just read? (Papers shown witness.) 

A. These are all the original Certificates, tive In number, embrae- 
ing 4,000 shares, or, rather, 5.750, 

Q. The certificate issued to Eldred is for how much? 

A. For 1980 shares. 

(). What paper is that I now hand you? 

A. That Is the stub of the book. 

Q. Refer to certificate No. 4; Is there any receipt there in connec- 
tion with it? 

A. Yes, sir; itis H. HL. Eldred’s receipt, December 1th, IS79, for 
1OSO shares issued to him: the certificate attached to this was 
Written out with 2.250 shares, and after this alteration was made 
that certificate was destroved and another one prepared for Tose 
shares, Which were issued to Mr. Eldred. 

(). Why was this 2.250 crossed out on that stub? 

A. ‘To correspond with the number of shares actually issued. 
(). Whose signature is that below ” 


A. Eldred ’s, 
Mr. Powers: We will admit that. 


() When this consolidation agreement was carried ont what 


change did it make in the actual condition of the Bell Ts lephone 
Company of Missouri” 


ie i | 
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D0 A. It placed all the business in Saint Louis under the con- 


trol of the Bell Telephone Company of Missouri; there were 
no more shares of stock than there was before, but there was a very 
great deal more property than there was before; the American Dis- 
trict Telegraph Company plant, as & factor in the property of the 
Bell Telephone Company of Missouri, was probably equal to all 
the other interests that were brought into it; the Bell Telephone 
Company of Missouri would hardly have undertaken to do business 
in Saint Louis without acquiring the business of the American Dis- 
trict Telegraph Company. 

Q. Why not? 

A. Because the American District Telegraph Company had a 
franchise from the National Bell Telephone Company to operate 
business here and the Bell Telephone Company of Missouri had no 
franchise to operate telephones In Saint Louis at that time. 

(). Was ever any action taken by ¢he directors, or any other offi- 
cers of the Bell Telephone Company of Missouri as such, with refer- 
ence to any bargain or agreement with Mr. Eldred for these 250 
shares of stock? , 

A. No, sir; there was never any agreement or action taken on 
the part of any of the officers of the company; there was not a thing 
said in regard to these 250 shares oftstock by any officer of the com- 
pany, except what was said at the time Eldred gave the stock to the 
company In presence of myself and Mr. Smith. 

(). Whose handwriting is that? +Paper shown witness.) 

A. | think that is Mr. Judson’s, and those three pages, I think, 
are Mr. Overall’s. 

(). Are you confident about that ?* 

A. Yes, sir: it is either one or the other. 

Q). How long did Eldred continue to act as president of the Bell 
Telephone Company of Missouri? 


A. For several months. 
56 (). During that time had Mr. Eldred access to this book of 
minutes? : 
A. Yes, sir. ' 


Q. Do vou happen to know whether he ever examined these 
minutes ? : 

A. I can’t say whether he ever difl, but they were always accessi- 
ble. ' : 

i? Do vou know of his making any objection, prior to the latter 
prurt of this vear, to any statement contained in those minutes ? 

A. No. Sir. 


Cross-examination by Mr. Powers: 


(). | understand you to say that these drafts of minutes were pre- 
pared by Mr. Judson, of the firm of Overall & Judson? 

A. Yes, sir: Overall & Judson both had a land in them. 

Q). The preparation of the papers necessary to effect this consell- 
dation and the organization of the new company were al] prepared 
by counsel, were they net? 

A. by Overall & Judson ; Ves, sir: 


Spel 
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Q). They were employed for the purpose of effecting the eonsolida- 
tion, were they not? 

A. An organization: ves, sir. 

Q). Had they been the attorneys of any corporation in which you 
were Interested prior to that time? 

A. I don’t think they had. 

(). Well, what is your best recollection about it? 

A. The best of my recollection is that they had not. 

(). Were they not employed by vou for the American Distriet 
Telegraph Company—you were general manager of that company, 
were you not? 

A. I don’t think we ever employed them except upon one ocea- 
sion to furnish a written opinion in regard to a matter that was sub- 
mitted to them ; they were never retained as counsel for the Atmeri- 
lean District Telegraph Company. [think that opinion was all the 
business they did for that company. 

(). They are still the aitorncys ol the Bell Telephone Company of 
Missouri, are they not? 

A. No, sir. 

(). Ilave they not been up to recently ? 


A. They have not been our attorneys since about — LEP), I 
think. 
od (). Up to that time thev were the attorneys of the com- 


mnVve? 

A. To the best of my recollection. 

(Q). Do you remember when thesg minutes were written in this 
book that you have examined ? 

A. Yes, sir. 

(> About when was it? 

A. I don’t remember the time; it was some little time after this 
matter had been acted upon by the stockholders and directors; I 
don't remember the exact time. 

(Q). Where were they written up? 

A. I think they were written up at our office on Olive street 

Q). Do you know by whom that indenture that T read and the 
one that you rend a few moments ugveo Were W ritten ” 

A. The minutes that [ read was written by one of our clerks 
(). I believe vou testified that that was written fromm memorandum 
prepared by Mr. Judson? 

A. From a copy of that draft which Thad prepared. 

(). Were there anv papers that were prepared by Mr. Judsor 
copied Into that minute-book ” 

A. Yes, sir; quite a number of them 

Q). What papers were they”? 

A. Well, nearly al] the minutes of thre stock holde rs. ariel dir etors’ 
meetings at that time. 

(). Were those pRtpers pene sented tw \lr Mildred for hits approval 
before they Were writte 1 lpr 

A. T don’t remember whether they were or not; Mr. Eldred was 
away a large prart of the time. 

Q). Then you don't remember whether he was represe nted or not? 
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‘ 


A. I think not. 

Q. Have you any recollection shite any other persons other 
than the one you have referred to was’ presented to Mr. Eldred for 
his examination and approval ? ‘ 

A. I don’t remember whether theré was or not; Mr. Eldred had 
access to all the papers; I don’t remember. 

Q. I understand you to say that Mr. Eldred had examined 
os and read this document as ajended prior to the organiza- 
tion of the company and before it was copied into the min- 


ute-book ? P 
A. The contents of that document was read by Mr. Judson in the 
presence of Eldred and myself. 
Q. Do I understand you to say that Mr. Eldred heard that docu- 
ment read just as it is now * 
A. Lam not prepared to say that. 
Q. Do you remember of writing to Mr. Eldred on the 22nd day of 
December, 1879, in which this clause occurs : “This morning I gave 
all the papers to Judson, and he is to*return them in pe rect shape 
to copy into the books?” 
A. i don’t remember of writing him that; I wrote him a great 
many letters. 
Q. Look at that and see if that is not your handwriting. 
(Paper shown witness.) : 
A. Yes, sir; it is in my handwriting. F 
(). That is a letter that you wrote to Mr. Eldred at that date, is it 


not? 

A. I presume the date is correct; itis my writing at all events. 

Q. Is what I have read from that letter a true statement to Mr. 
Eldred of what you did at that time ?; 

A. Yes, sir; Mr. Judson simply arranged the papers in the order 
in which they should be entered into the book. 

(). Whi at do I understand as to the gause of this I anguage in this 
letter: “ And he is to retura them in perfect shape?” Do T under- 
stand that that word ‘shape” meant simply that he was to number 
them respectively one, two, three? 

A. He was to arr: Inge them, and did so, 

Q. That is what you mean by “shape?” 


A. Yes, sir. 
(). There was no change of phraseology at all ? 
A. No, sir. 


(). Do you know whether he did ad any of the phraseology 
or not? 

A. He did not. I gave the pape rs to the clerk to COPY, and in 

doing si) the siialoak dr: aft of Overd]] WN Judson’s hh ul be come 

disarranged, and Lo handed those papers over to Judson 

5Y and asked him to arrange the min proper shape, and he did 

so, and put a wrapper around egch different lot and labelled 


them. 
(). Have you the other papers that vou refer to? 


’ 
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A. Some I haveand some T have not; that is the manner in which 
they were returned to me by Mr. Judson. 

(). Do vou know where Mr. Eldred went to immediately after the 
organization of this company ? 

A. He went to Kansas City and then to Denver. 

Q. After the organization of the company do you know where Mr. 
Eldred’s place of residence was ? 

A. He did reside in Saint Louis, but-—— 

Q). Don’t you know that he sailed for Europe in connection with 
some interest that he had in Paris at that time? 

A. He couldn’t have sailed from Saint Louis. 

(). The business affairs of this company were under the manage- 
ment of other parties than Mr. Eldred, were they not? 

A. Yes, sir; the secretary had charge of the books, ete., and Thad 
charge of the other departments. [| derived the interest that T had 
in the Bell Telephone Company of Missourt originally from Mr. 
Eldred. 

(). Look at that letter and see if that is a letter that was written 
by vou to Mr. Storke, one of these parties who was a beneficiary, as 
well as yourself, in) Mr. Eldred’s bounty. Is that letter in your 
handwriting ? 


(Letter shown witness.) 


A. Yes, sir; that is in my handwriting, as far as I have exam- 
Ined it. | 
Q. Do IT understand you to say tat Mr. Eldred had 2,550 shares 
of stock ? 
A. I didn't Say that. 
Q. What did vou say” 
A. I didn’t sav anything about Mr. Eldred’s stock at all; I testi- 
fied from the stock-book that Mr. Kldred had 1os0 share 3s Or stock. 
(). Mr. Storke was treasurer of the company at one time, was he 
not? 
A. I think he was at one time. 
Q). Do Lunderstand you to swear that originally Eldred only had 
LOsS0 shares of stock r 
A. Yes, sir. : 
(). | would like to have vou explain upon what hypothesis 
tH) you made this statement in this letterto Storke: “ Have just 
received yours of the 6th in regard to surrender of stock. My 
den would be to surrenas r pro rela Lh pred) thie original ISNT . namely, 
9930 shares: Storke, 750; Kent, Zoo: Durant, 750: Smith, 20.” 
Explain that. 
A. I would like to have that letter. 


(Letter shown witness.) “January S, TSS80" Tean’t tell vou new 
What this letter referred to: there were a rreutl Treaty letters passed 
between myself and Mr. Storke. 

) Cant you tel] from the tenor of that lett r what you tive ant’ 


<: 


i. It relate -~tou great iahy matters, | dont rere niber the clr- 
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cumstances under which that letter was w ritten ; it is a personal 
letter from myself to Storke. 

Q. Yes, sir; but it was in relation to the business of the company, 
was it not? 

A. That one paragraph relates to sutreamien: of the company; I 
am not sure about that either. 

(Q. Was there not assumed by Eldred an indebtedness of $55,000 
for the amount of money that the Western Union had expended in 
these exchanges turned over to the Bell Telephone Company of Mis- 
sourl? 

A. Not to my knowledge. 

Q. Was not the Bell Telephone Company of Missouri indebted to 
the Western Union Telegraph Company of New York in round 
numbers to the extent of 855,000 at the time of the writing of this 
letter by you to Mr. Storke” 

A. We had possession of property that was not paid for. 

Q. Was it not a question that had been considered by you and 
Eldred and other parties—Storke among the rest—as to the advisa- 


bility of issuing bonds to the extent of some $50,000 to pay this in- 


debtedness off’ ? 

A. That was one of Mr. Eldred’s schemes. 

Q. Is not that one of the bonds that were prepared and engrossed 
for that purpose? (Paper shown witness.) 

A. Yes, sir; that was prepared for that purpose. 


61 Defendant objects as going into outside matters. 


(). Wasn't the question that vou weré considering in this letter 
the question of subsituting the stock of the company—that is, a pro 
rata surrender of stock in lieu of issuing these bonds—wasn’t that 
the question that vou and Mr. Storke were considering ? 

A. I think very probably ; there was a great many questions dis- 
cussed between Storke and myself by letter, 

Q. By whom were these surrenders made ? 

A. Ly the original stock holders. 

Q). [ will ask you if Mr. Eldred, Storke, Smith, Kent, and yourself 
were not the entire and absolute owners of all the stock ¢ xcept that 
which went to the American District Telegraph Company stock- 
holders up to about a vear and a half ago, with the exception of the 
50 shares that Mr. Eldred sold ? 

A. BO mT: 3 thir nk that some of Eldred’s stock was issued on the 
19th of Dece a ‘rto other J irties. 

Q. You refer to the transfer to his wife and mother-in-law, do you 


not ? . 

A. Yes, sir. 

Q. This 1,980 shares of stock were presumed to be Eldred’s when 
vou came to divide, were they not? . 

A. Yes, sir. 

Q. Then IT understand you to say that this 2.250 shares of. stock 


was the amount of stock that Eldred had. in os Bell Tele ‘phone 
Company of Missouri before he trans ferred the 825,000 of stock to 
the COMPANY | is that it? 
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A. No, sir; I don’t undertake anything of the kind. 

Q. Do vou mean to say that the words “ original issue” do not 
mean anything ? 

A. Totell you frankly I cannot tell the circumstances under which 
that letter was written; | may have had some particular object in 
writing that letter; I probably had. 

Q. Very likely. Judge Valliant suggests that I ask this 

62 question: Had the stockholders in the American District 

Telegraph Company consented to accept stock In the new 

Bell Telephone Company of Missouri in the pro] wrtion of one share 
of the latter for two of the former” 

A. The former was 850 a share and the latter S100. 

(). Before Mr. Eldred had agreed to furnish 250 shares of his 
stock for that purpose had there been some agreement ” 

A. I think that the only consent of the stockholders was in ae- 
cordance with the articles of consolidation, 

(. Do you remember whether or not the matter was considered by 
the stockholders of the American District Telegraph Company before 
Mr. Eldred made this concession of 250 shares? 

A. | think it was. 

Q. What is your best recollection as to whether the stockholders 
had consented to accept stock in the new company in leu of their 
old stock ? 

A. I think their only consent was at a meeting of the stoekholders 
of the American District Telegraph Company which was held on 
the 19th of December. =e 

(). ‘This occasion that you speak of, so far as Eldred was concerned, 
was 15 or 20 days prior to that, was it not” . 

A. No, sir: I think it was at that date. as near as I can remember. 

(Q). When was the meeting of the stockholders of the American 
District held ? 

A. I think it was the 19th day of December, or the ZOth: | don't 
remember which. 

(). Are you positive that it was not the 2oth? 

A. Iam not; I couldn’t tell without referring to the minutes. 
At the time Mldred pave the COTIPRANY the Zou shares of stock I think 
his exact words were “ Well, | will vive that out of my lot.” That 
was after we had discovered that we lacked within 250 shares of 
chnough stock to absorb the capital stock of the American District 
Telegraph Company. 

(). Are you positive that those were his exact words” 
ies) A. I will not be positive about it, but that 1s my best recol- 
lection. It was considered a very ordinary transaction at 
the time. i wouldn't be positive that these were lis exact words 
(). Pout those were his exXact words aus. Vou til prose nt recall them ? 


A. Yes, sir. 
Redireet examination by Mr. Trreiteocn : 


(). Do vou mean in answer to the last question to qualify your 
statement as to the correctness of this letter to Storke” 


A. No, sir. 
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cumstances under which that letter was written; it Is a personal 
letter from myself to Storke. 

Q. Yes, sir; but it was in relation to thre business of the company, 
was it not? 

A. That one paragraph relates to the pusiness of the company ; I 
am not sure about that either. 

Q. Was there not assumed by Eldred an indebtedness of $55,000 
for the amount of money that the Western Union had expended in 
these exchanges turned over to the Bell Telephone Company of Mis- 
sour? 

A. Not to my knowledge. 

Q. Was not the Bell Telephone Company of Missouri indebted to 
the Western Union Telegraph Company of New York in round 
numbers to the extent of 855,000 at the .time of the writing of this 
letter by you to Mr. Storke? 

A. We had possession of property that was not paid for. 

(). Was it not a question that had been considered by you and 
Eldred and other parties—Storke among the rest—as to the advisa- 


bility of issuing bonds to the extent of séme $80,000 to pay this in- 


debtedness off? 

A. That was one of Mr. Eldred’s schemes. 

Q. Is not that one of the bonds that were prep red and engrossed 
for that purpose © (Paper shown witness.) 

A. Yes, sir; that was prepared for that purpose. 


61 Defendant objects as going into outside matters. 


Q. Wasnt the question that you were considering in this letter 
the question of subsituting the stock of the company—that j is, & pro 
rata surrender of stock in lieu of issuing these bonds—wasn’t that 
the question that vou and Mr. Storke were considering ? 

A. I think very probably; there was‘a great many questions dis- 
cussed between Storke and myself by letter. 

Q). By whom were these surrenders made ? 

By the original stockholders. ; 

Q. I will ask you if Mr. Eldred, Storke, Smith, Kent, and yourself 
were not the entire and absolute ownens of all the stock except that 
which went to the American District. Telegraph C omipany stock - 
holders up to about a vear and a half ago, with the exception of the 
50 shares that Mr. Eldred sold ? : 

A. No, sir; I think that some of EF red’ s stock was issued on the 
Wth of Dece mbe r to other pr aurties. 

Q. You refer to the transfer to his wife and mother-in-law, do you 
not? 


A. Fen, air. 


Q. This 1,980 shares of stock were presumed to be Eldred’s when: 


vou came to divide, were they not? 


A. Yes, sir 

Q. Then Tunderstand you to say that this 2.230 shares of stock 
was the amount of stock that Nidred had in’ the Bell Telephone 
Company of Missouri before le transferred the $25,000 of stock to 
the COMMPAany | is that it? | 


~ er 


H.u. ELDRED Vs. THE BELL TELEPHONE CO. OF MIssoUR tl. oo 


A. No, sir; I don’t undertake anything of the kind. 

Q. Do you mean to say that the words “original issue” do not 
mean anything ? 

A. To tell you frankly I cannot tell the circumstances under which 
that letter was written; | may have had some particular object in 
writing that letter; I probably had. 

Q. Very likely. Judge Valliant suggests that I ask this 

62 question: Had the stockholders in the American District 

Telegraph Company consented to accept stock In the new 

Bell Telephone Company of Missouri in the proportion of one share 
of the latter for two of the former? 

A. The former was $50 a share and the latter S100. 

(). Before Mr. Eldred had agreed to furnish 250 shares of his 
stock for that purpose had there been some agreement ‘ 

A. I think that the only consent of the stockholders was in ae- 
cordance with the articles of consolidation. 

(). Do you remember whether or not the matter was considered by 
the stockholders of the American Dis trict Telegraph Company betore 
Mr. Eldred made this concession of 250 shares” 

A. | think it was. 

(). What is your best recollection as to whether the stockholders 
had consented to accept stock in the new company in Neu of their 
old stock ? 

A. I think their only consent was at a meeting of the stoekholders 
of the American District Telegraph Company which was held on 
the 19th of December. 

Q). This oceasion that vou speak of, so far as Eldred was concerned, 
was 15 or 20 days prior to that, was it not” 

A. No, sir; I think it was at that date. as near as I can remember. 

Q. When was the meeting of the stockholders of the American 
District held ? 

A. I think it was the 1th day of December, or the 20th; | don't 
remember which. 

(). Are you positive that it was not the 2Oth” 

A. Lam not; | couldn't tell without referring to the minutes. 
At the time Eldred gave the company the 260 shares of stoek I think 


his exact words were “Well, | will vive tha: it out ot mV lot. That 
was after we had diseovered that we lacked within Zou shares of 
enough stock to absorb the eapital stoek of the American District 


Telegraph Company. 
. Are you positive that those were his exact words 
io A. Twill not be positive about it, but that ts my best reeol- 
lection. It was considered a verv ordinary transaction at 
the time. b wouldn't be positive that these were lus exaet wor ~ 
(). But those were his exact words as vou at present reeall thy 


A. Yes, SEY. 
Redireet examination by Mr. Tlircueock : 


(). Do vou mean in answer to the last question to qualify your 
statement as to the correctness of this letter to Storke” 


A. No, sir. 
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Q. What do you mean by saving th:tt is vour best Impression ? 

A. That is the best of ny recollection. 

Q. Have you any recollection pro or con as to whether anything 
Was said about any agreement, or return, or repayment of 

A. (Interrupting.) No, sir; that was not spoken of, even remotely, 

In any way. | 

Q. Mr. Powers asked you whether thé stockholders of the Améri- 
ean District Telegraph Company assented to the’econsolidation before 
accepting, and so on. Look at that paper and state whether you 
know what occurred in connection with it in reference to any call 
upon the stockholders of the American District Telegraph Company ? 
(Paper shown witness). 

A. Overall & Judson advised us that it would be necessary to call 
a meeting of the stockholders of the American District Telegraph 
Company for the purpose of acting upon the articles of consolidation, 
and it was with some ditticulty that we dbtained the required pumber 
of signers. 

(), How much did Eldred then represent of the stock of the 
American District Telegraph Company ? 

A. 259 shares, or a little more than half of the whole. 

(). L understand that you identify ¢ these papers as the papers 

returned by Mr. Judson in perféct shape ? 

H4 A. Yes, sir; Mr. Judson labelled them: stated that such 

and such papers came in at such and such places, ete. 
That is what you referred to in th at letter? 


i | aoe 


_— <a 


Q). 
A. Yes, sir. 
(). You were asked about the surrender subsequently made and 
Which you say was made by Mr. Kldred on the basis of 1,950 
shares”? ‘ 

A. Yes, Ir. . 

(). Was that any surre render of stock which had anything to do 
with the purchase of the American District Telegraph Company ? 


-_ No, sir. ’ 


i 


. —— : ’ ae 
Deposition 0] F. \ Judson. 


— }- 


IN. Jepson, called for defendant apd being duly sworn, testified 
as follows: , 


Direct examination by Henry flrremcock, Esq.: 


My name is FF. N. Judson; Tam a practicing attorney at this bar 
and have practiced law here about ten ‘vears, q 
QQ. In December, 1579, were vou acting as counsel for the Bell 
Te " phone aa of Missouri, the defendant in this suit? 
The firm of Overall & Judson were employed by the Bell 
Te I rt nad Company of Missouri—employed by the gentlemen who 
organize «lt that cor prerreat tion—to effect the organization for them, and 
were thereafter employed by the company in matters relating to 
their organization. : 
You were not employed by eitheriof these gentlemen for their 
individual business, were you” 


— or ee eee ow 


—— 
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A. No, sir; we understood that we were employed entirely by the 
corporation and we were paid by the corporation. 
G5 (). State if you recollect the circumstances under which 
these papers were prepared and what connection Mr. Eldred, 
the plaintiff, had with them and his agreeing to what was put into 
them or either of them. (Papers shown witness, being the same 
sheets testified to by witness Durant as the draft from which the 
minutes were written and hereinbefore set out). 
A. This is a draft in my handwriting of a resolution prepared at 
the request of Mr. Eldred and Durant, and possibly Mr. Smith was 
present with Eldred and Durant. The resolution was to be adopted 


. at a stockholders’ meeting of the company, and certain shares of 


stock in the new corporation just organized was to be allotted to the 
several promoters according to their respective interests In certain 
contracts which they represented that they owned or controlled. 

Q. How much stock was to be so allotted under the orjginal in- 
structions that you got? 

A. 4,000 shares of $100 each. I was then called upon to prepare 
a resolution under which the shares could be issued as full-paid 
shares to these gentlemen according to their respective proportions 
of interest in these contracts, and they gave me the data on which 
to proceed. It was distinetly stated and embodied in this resolution 
that the only consideration given for the shares of stock were the 
respective interests of the parties in these franchises or contracts, 
which were said to be controlled by them. This reselution 
was prepared by myself, I think,‘about the 1%th of December, 

and I wasn’t apprised at that time of the full scheme of 
66 consolidation. It was necessary to have 250 shares more of 

stock to be used in effeeting this consolidation in order 
to take up the outstanding capital of the American District Tele- 
graph Company, Which was 825,000, and thev stated to me that 
this resolution didn’t answer their purpose, and that it was neces- 
sury to make a different provision in order to make it coincide with 
the scheme of consolidation. Before this resolution was to be 
adopted Mr. Eldred and Durant came back to the office and stated 
that that matter of taking up the entire capital stock of the Ameri- 
can District Telegraph Company had been arranged by Eldred tak- 
Ing 1,080 shares of stock instead of 2.250, and they wanted to have 
the resolution moditied to conform to that arrangement, and | this re- 
upon sat down and made the proper modifications on this additional 
pencil page. 

Q). After you drew that additional peneil page what did do with 
the paper—to whom did you give it? 

A. Mv recollection is that I pave all of these pylpers lo Durant— 
possibly Mr. Smith. 

To What extent did the Statements made by you rn draftine 
thrat Interpolated privre correspond with what Mldred or Durant 
told you; what did they say as to what vou were to write ” 

A. T ean’t say what was said to any greater extent than this, that 
they gave me specific instructions to do just what was done here 
That was the extent of the conversation | remember of being 

i—S] 
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very particular in telling the ventlemen that it was of the utmost 

importance that the whole — of organization and allot- 
OG ment of shares should be definitely acted upon in due form 

at their meeting. T impressed pon them all the importance 
of having the resolution that they pfoposed to adopt prepared in 
advance and duly offered at their megéting, and, if LT mistake not, I 
Was present at the meeting and saw tliat resolution duly offered and 
acted upon. 

Q. Ata formal meeting ? 

A. Yes, sir; held at their office. 

Q. The resolution that you speak of now is one embraced in the 
draft ? 

A. 206, mr. 

(). Do you remember who were present at that meeting ? 

A. I think Durant, Eldred, and Smith were present. [am in- 
clined to think that the other gentlemen were not here then. I 
think thev had their proxies. ‘ 

Q. Was that resolution read ? ' 

A. [ think it was. | 

Q. In any of these conversations What was said, if anything, in 
regard to any terms of sale or repayment to Mr. Eldred ” 

A. Mr. Eldred was certainly present when this instruction was 
given to me to prepare this part of the resolution. Whether he was 
present when I suggested the way it was to be done, in the prelimi- 
nary conversations, | do not know, but when they came back and 
said that they had agreed upon how jt should be done Mr. Eldred 
and Durant were both there, and [T.remember of writing this out 
and explaining it to them at the time, and the instructions | re- 
ceived from Eldred and Durant was fo do just what is done, and as 
to the question of terms between the parties nothing whatever was 

said that Lean recollect further than that the difliculty was 
6S to be met by Mr. Eldred taking 250 shares less. 


‘ 


(C‘ross-exemination declined. 


Th position of Dy A. Ninith. 


fy. A. Siri, called for defendant,gand being duly sworn, testified 

as follows : ; 
Direct examination by Tinie Hirencock, Esq. : 

My name is hk. A. Smith, and at present Tam the secretary of the 
Bell Telephone C anvof Mj — a% een - all 
ce] elephone Company of . ISSOUPI ; | have been secretary of that 
COMPANY ever since its organizations 

(). Were you secretary of the ogiginal organization December 
third? : Y 


A. Yes, sir. ‘ 

(). Who has had charge of the manutes and acted as seeretaryv in 
entering up minutes since that timp ? 

A. | have. ’ 

Q. Do you recognize that book ” : (Book shown witness.) 


A. I do. 


ms 


“> 


— 
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(). Under whose direction was that chtry of the meeting of De- 
cember 19th made ” 

A. It was made by the direction of Mr. Eldred and Mr. Durant. 

(2. Who wrote up this minute? 

A. My clerk. 

(). What materials did you have o: furnish him for the purpose ? 

A. The papers that were shown Mr. Judson ; thev were gotten up 
by Mr. Durant and myself and given to the clerk, who wrote them 
in the book ; they were then examined by Durant and myself, and 
those entries that were necessary to have my signature to were 
signed by me. 

(). Do you recollect the fact of any such meeting being da ld as 
[the one] the minutes of which are recorded here under the head of 
December 19th ? 

A. Yes, sir. 
O) (). Those minutes call for the offering of a resolution 
which Mr. Durant read; was any such resolution offered ? 

A. Yes, sir. 

(). Who were present at that mecting ” 

A. Mr. Eldred, Durant, and myself; we had two present to constl- 
tute a quorum. 

(). Now, In entering uy these proces dings, will vou stat whether 
any use was made of this paper which Mr. Jadsonm las identified? 

A. The resolution copied here was offered and passed, and then 
these puipers Were referred toin making Uy the minutes in the book: 
In other words, thev were copled.. . 

(). Do you remember what occurred at anv conversation ob or 
about December Ifth—the one referred to by Mr. Durant and Mr. 
Mldred—when this difficulty or question about the American Dis- 
trict Telegraph came up and the matter of the 250 shares of stock 
was discussed ? 

‘ this matter of consolidation we found that 


‘ 
_— 


office. In discussin: | 
we had struek a snag; that we couldnt take this American District 
Telegraph in, as we found we would lave to do: we found that a 
would be necessary to provide 2500 shares of new stock te absorb that 
company, and upon considering that Mr. Eldred and Durant went to 
the office of Overall & Judson. 

(). Was that the first time that they went ther 

A. Yes, sir: as soon as they found that the thing had to be dom 
thev went to find out how to do it. 

(). You didn't uray with them ? 
No, Sir. 
When they returned what took plac 
Well, after they found out how to arrange things, while they 

were over there, they called me over by telephone, and TL went 


— 


“9 


+ — ~s 
an 


fib over, and Was there a short time, and thev wanted to know of 
me who were the most accessible stock holders, and T procured 

thie hhitthnes for them. 
(). Wohisat Wiis sand al this conversation at which it has already 
been testified that a conclusion was reached in regard to turning 
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over these 250 shares of stock? What did Eldred say about that ? 

A. I heard Eldred offer to give upithe 250 shares of stock. 

2. Can you give the exact words le used ? 

I couldn’t give the exact wordy I can only say that he made 

the: offer, knowing that it would to be done that way. 

Q. W hat was s said, if anything, in tegard to any return to him, or 
consideration to him ? 

Plaintiff objects. ; 

Q. Was there anything further said ? 

A. No, sir. Not in regard to that. They went right away and 
sent notice of consolidation to the pérties that night. 

Q. Were you present when Judson wrote out ‘this pencil memo- 
randum that you hold in your hand? 


(Paper shown witness.) ‘ 


A. I think not. I wasn’t at Overgll & Judson’s very often to stay 
any length of time. I simply went.there when they sent for me to 
consult with me about business. I[ attended to my regular business 
in the office, except when we had némerous meetings. 

(). Was any action ever taken by the Bell Telephone Company of 
Missouri, as a corporation, or by its directors, or by any officer of 
the company, in respect to any agrtement with Eldred about this 

250 shares of stock ? 

A. No, sir; I never heard of a thing. 

(). Was there any resolution ever offered in the board of 


rel directors on that subject? ? 
A. No, sir: I never heard @f such a thing until this action 
Was commenced. ; 


* 
- . 


‘ , , ‘ 
Cross-examination by Mr. Paqwenrs: 


Q. As a matter of fact your interest in this business was not very 
large, Was it? ; 

A. No, sir. ' 

Q. Your duties as secretary requgred your attention to the busi- 
ness of the office ? t 

A. Yes, sir. 

Q). Mr. Durant was manager of the American District Telegraph 
Company, was he not? 

A. Yes, sir, and president. H 

Q. And Eldred was, with Durant, managing this matter of organi- 
zation of this new company and “lf the details pertaining thereto, 
was he not? 

A. Yes, sir: but I was a Diecstadie the company and had to be 
present, and m: nade any suggestion Pthought proper. 

Q. But the actual management t this business was arranged hy 
Eldred and Dur: ant, Was It not? 

A. Yes, sir; but mostly in my jresenc , except wnen they were 
with their lawyers. : 

Q). But it was ne a matter that fou took an active part in? It 


é 
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was a passive acquiescence in what these gentlemen did, was it not? 

A. I think I took a pretty active part in it. 

Q. Didn’t you say that you didn't appear at the lawyer's unless 
you were sent for? 

A. Yes, sir; but we didn’t hold our meetings at the lawyer's 
office. 

(Q). Were not these papers prepared by the attorneys ? 

A. Yes, sir. 

(). Were all these plans and developme nt of these schemes devised 
at the meetings of the board of directors or stockholders ? 

A. Yes, sir; all that were adopted. 

(Q). They were all planned there? 

A. Yes, sir; with the exception of this scheme East. 
72 Q. I understand you to say that there was no development 
of any ideas with reference to the original of the company, or 
any plans taken for the development of these ideas, other than at 
the meetings of the stockholders or parties In interest ” 

A. None that has gone on record. 

Q). The records are the records of the corporation as a body, are 
they not? 

A. Yes, si 

(). You don’t mean to Sav that there were not conversations had 
between the parties in interest? 

A. I have no doubt that there were a great many conversations 
that I knew nothing about. 

(). You were secretary of these: meetings that you speak of, were 
you not? 

A. Yes, sir. , 

(). And you were present at these me tings because of your ofhice 
as secretary? 

A. Yes, sir; secretary and director. 

(). rut vour official capacity required you to be there to record 
the minutes of whatever transactions were had? 

A. Yes, sir. 

The management of these matters by Durant, Eldred, and the 
attorneys were not matters In which you took any individual inter- 
est before the meetings were held *” 

A. | ost certainly did: thier crerdye rally Cilia into ny hands and 
were examined, 

(). You don't prete ‘na to Say thi: aut you were present at all the con- 
versations between Durant and FE! 

A. Probably hot; they spent ohne or TWO nights Lover ther. 

(). Do | understand vou to sa that vou were not present at the 
time the final arrangement was made between Eldred and Durant 
with reference to Mr. ldred= transt rritie to thi COTLP MANY his 2oo 

shares of stock ” 
io A. IT said that Twas present when Eldred offered to do 


that: it was not ata regular meeting: we were examining this 
thine and talking matters over when we struck this snag, and then 
we sought Overall & Judson as usual, 


(). But that was when the snag was stru 


| . ; ee 
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over these 250 shares of stock? What did Eldred say about that ? 
A. I heard Eldred offer to give uf the 250 shares of stock. 
Q. Can you give the exact ‘words he used ? 
A. I eouk In’t give the exact words. I can only say that he made 
the offer, knowing that it would tobe done that way. 
Q. W hat Was said, if anything, in regard to any return to him, or 


consideration to him ? 
| Plaintiff objects. 
Q. Was there anything further shid ? - 
A. No, sir. Not in regard to tlpt. They went right away and 
sent notice of consolidation to the parties that night. 
| Q. Were you present when Judéon wrote out ‘this pencil memo- 
| randum that you hold in your hand? 
(Paper shown witness.) ; 
A. [think not. I wasn’t at Ovdrall & Judson’s very often to stay 
any length of time. I simply wert there when they sent for me to 
consult with me about business. J attended to my regular business 
in the office, except when we had fhumerous meetings. 
(). Was any action ever taken @ the Bell Telephone Company of 
Missouri, as a corporation, or by its directors, or by any officer of 
the company, in respect to any akreement with Eldred about this 
250 shares of stock ? | 
A. No, sir: I never heard of sudh a thing. 
(Q. Was there any resolution ever offered in the board of o 
fe directors on that subject? 
A. No, sir; I never heard of such a thing until this action 
was commenced. i 
i ae 0 
Cross-examination by Mr. Powers: 
(). As a matter of fact your intérest in this business wag not ve ry 
large, Was it? 
A. No, sir 
(Q). Your duties as secretary required vour attention to) the busi- 
ness of the office ? : 
A. Yes, sir. ! 
(). Mr. Durant was manager oféthe American District Telegraph 
> OM pany, Was he not’ ; 
A. Yes, sir, and, president. j 
Q. And Eldred was, with Durartt, managing this matter of organi- a 
zation of this new company and All the details pertaining thereto, 
was he not? : 
A. Yes, sir; but I was a direct troof the COMpany and had to be 
present, and made.any sHercest] Oly | thouclit proper. 
(). But the actual mana: reme nh of this business was arnange «| hy 
Eldred and Durant, was it not? | 
A. Yes, <Ir by ut miostly 1) my presence, Exce jot wen they were 
with their lawyers. 
(). But it was not a matter th: ‘ you took an active part in? It ia 
t i 
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Was a passive acquicscence In what these gentlemen did, was it not? 

A. | think | took il pretty active preur'l in) it. 

Q. Didn’t you say that you didn't appear at the lawyer's unless 
you were sent for? | 

A. Yes, sir; but we didn’t hold our meetings at the lawyer's 
ollice. 

Q). Were not these papers prepared by the attorneys ? 

A. Yes, sir. 

Q). Were all these plans and development of these schemes devised 
at the meetings of the board ol dire clors or stock hole rs? 

A. Yes, sir: all that were adopts d. 
(). They were all planned there? 

A. Yes, sir; with the exception of this scheme East. 
42 (). I understand vou to sav that there was no ce velopment 
; ot any ideas with reference to the original of the COMpany, or 
any plans taken for the deve lopment of these ldeas, other than at 
the meetings of the stockholders or parties in Interest ’ 

A. None that has fone on record, 

(). The records are the records of the corporation asa body, are 
they not ? 

A. Yes, sir. 

(). You don’t mean to sav that there were not conversations had 
between the parties in interest? 

A. | have he doubt that thre re Were a great many COV: rsations 
that | knew nothing about. 

(2. You were secretary of these: meetings that you speak of, were 
you not? 

A. Yes, sir. 

a2. And you were pre =ent at tha S¢ Tiectings becauus of your ofhice 
as secretary ? 

A. Yes, sir; seeretarv and director 

(). Pout vour offictal CUPRLCTEN require vou ic. bi this re to record 
the minutes of whatever transactions were had? 

A. Yes, sir. 

Q). The management of these matters by Durant, Eldred, and thi 
attornevs were not matters in which vou took anv individual inter 
est before the meetings were held’ 

A. T most certainly did; thev generally came into my hands and 
Were ¢ vamined., 

() You don't pore ic ne tO SrA that vou wer pres nt at al thi CO?) 
versations’ between Durant and beldred: 


A. Probably not: thev spent one or two nights together 
(). Do T understand vou to sav that vou were not present at the 
Tithe thie finneal arravvement Was dh di cT Weel) mo i |) Irravit 
with reference to Mr. Eldred transferring to the company his 250 
shares of stock ” 
40 A. IL said that [Twas present wl hidred offered to do 
that: it was not ata reeular meetin we Were examining this 
thine and talking hintters over wl \\ < this s i then 


3 
| 


we sought Overall & Judson as usua 
(>) But that was when the snag wa 
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over these 250 shares of stock ? W hat did Eldred say about that? 
A. I heard Eldred offer to give tp the 250 shares of stock. 
Q. Can you give the exact ‘wordé he used ? 
A. I couldn't give the exact womls. I can only say that he made 
the offer, knowing that it would ta{be done that way. ) 
Q. W hat Wis said, if anything, jn regard to any return to him, or 


consideration to him ? | 
| Plaintiff objects. : 

Q. Was there anything further aid ? ae? 

A. No, sir. Not in regard to tpat. They went right away and 
sent notice of consolidation to the parties that night. 

| (). Were you present when Judson wrote out this pencil memo- 
randum that you hold in your hand? 

(Paper shown witness.) ’ 

A. I think not. I wasn’t at Overall & Judson’s very often to stay 
any length of time. I simply went there when they sent for me to 
consult with me about business. 1 attended to my regular business 
in the office, except when we had Siumerous meetings. 

(). Was any action ever taken by the Bell Te Jephone Company of 
Missouri, as a corporation, or b# its directors, or by any officer of 
the company, in respect to any agreement with Eldred about this 
250 shares of stock ? 

A. No, sir: I never heard of suth a thing. 

Q. Was there any resolution ever offered in the board of o 
il directors on that subject? 3 
A. No, sir; I never hear of such a thing until this action 
was commenced. 
Cross-examination by Mr. Powers 

(). As a matter of fact your inthrest in this business was not ve ry 
large, Was it? 

AA. No, sir. ‘ 

Q. Your duties as secretary required your attention to the busi- 
ness of the office ? - 

A. Yes, sir. ‘ 

Q. Mr. Durant was manager of the American District Telegraph 
Company, Was he not? 

A. Yes, sir, and president. 

Q. And Eldred was, with Durant, managing this matter of organi- 
zation of this new company and 41) the details pertalning thereto, . 
was he not”? 

A. Yes, sir : but | Was a Sieeahin of the COM MANY and had to he 
~— nt, and made any suggestion I thought proper. 

Q. But the actual manayeme nttof this business was arr: anged by 
Eldred and Dur: ant, Was it not?) . 

A. Yes, sir - but mostly 1 ny} presence, except when they were 
with their lawyers. 

(). but it Was not a matter tha’ vou took an ie tive part in? It 

eo 
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Was @ passive acquiescence In what these gentlemen did, was it not? 

A. I think I took a pretty active part in it. 

Q). Didn’t you say that you didn't appear at the lawyer's unless 
you were sent for? 

A. Yes, sir; but we didn’t hold our meetings at the lawver’s 
oflice. 

(). Were not these papers prepared by the attorneys ? 

A. Yes, sir. 

(Q). Were all these plans and development of these schemes devised 
at the meetings of the board of directors or stockholders? 

A. Yes, sir; all that were adopted. 

Q. They were all planned there? 

A. Yes, sir; with the exception of this scheme East 

72 (). | understand vou to Say that thie re Was ho cl velopment 
of any ideas with reference to the original of the company, or 
any plans taken for the development of these ideas, other than at 
the meetings of the stockholders or parti sin Interest ” 

A. None that has gone on record, 

Q. The records are the records of the corporation as a body, are 
they not? 

A. Yes, sir. 

(). You don’t mean to sav that there were not conversations had 
between the parties In interest? 

A. I have no doubt that there were a great many conversations 
that I knew nothing about. 

(). You were secrenaury of theses meetings that vou speak of, were 
you not? 

A. Yes, sir. 

(). And you were preset net sat thr Se Inectings because of your oftice 
as secretary ? 

A. Yes, sir; secretary and director 

(). But vour official capacity required vou to be there to record 
the minutes of whatever transactions were had? 

A. Yes, sir 

Q). The management of these matters bv Durant, Eldred, and thi 
atlorheyvs were not matters In whieh vou Ook anv ile vidual inte 
est before the meetings were held E 

A. [T most certainly did; thev generally came into mv hands and 
were examined, 

(). You don't pretend to say t 
versations between Durant and 

A. Probably hhoot: thi Vv sin nti ohe or Tw nichts Pever this r 

() Do LT understand vou tosav that Vou Were hot present at the 
time the final arrangement was made between Eldred and Dur 
with reference to Mr. Eldred transterring to the company his 250 


’ 

hat 
et % 

wor 
‘ ii 


shares of stock ” 
i3 A. Tsaid that Twas present when Eldred offered to do 
that: it Was hotbata revul ir brieetinig We Were ONT thine this 
thine and talking histtle rs Over Wye Th Wee sirtie K this sdisier. an i thie 1} 
we sought Overall & Judson as usua 
() But that was when the snag was stru 


«° 


‘ 
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A. Yes, sir. e 


(). Were you present when they got off the snag—that is to say, 
when the scheme was developed by “Which this stock was to be used 
for the transfer of the American District Telegraph—were you 
present at any conversation when that scheme was developed ? 

A. Yes, sir; that was developed in, ‘the 6th-street office. 

(). That was the interview vou heyve testified to when they got 
into trouble ? 


A. Yes, sir. 
(). Do you remember of being present at any other interviews 
when that matter was discussed? , 


A. I don’t remember of this being discussed ; they went right to 
work to carry the thing through ; te ‘y went to the attorneys and 
then they went to work to eet the hames, and there was nothing 
more done; Mr. Eldred’s proposal was closed, and there was nothing 


said about it that I know of. , 

Q. That is all you heard of it? , 

A. Yes, sir. 

(). The . struck this snag, and thay went over — the attorneys to 
get them to devise some plan? : 

A. Yes, sir. ‘ 


Q. And they then telephoned for you to come over and give them 
a list of the stockholders ? 

A. Yes, sir: they came back to the office and got Instructions re- 
ry erding the accessible stockholders; of the American District Tele- 
graph C ompany, Po 

(). You don’t remember any othe conversation or remarks on the 
part of Eldred touc hing these 250 diares of stock ? 


A. No, sir. . 
0 
74 Redirect examination by Hksry Trrencock, Esq.: 


Q. T understand that you lave Spoken of two conversations in 
your cross-examination, one When ihe dithiculty was discovered and 
they Went to get the advice of theig attorneys, and the second one 
when Eldred made this propositiog ; is that so” 

A. Eldred made the propositionsjust as soon as they found out 
that we had to give 250 shares to ¢bsorb the stock of the American 
District Telegraph Company. 

Q. They found that out when prey first went over to the attor- 
ney’ 

‘4 Yes, sir: Eldred made the shoposition before they went to the 
attorneys that if we had to give 230 ) shares he would give it. 

(). You are the secretary of the —— 7 

\ Yes, sir. 

You have always auth nticaged all stocks issued by the Bell 
Tele phone iy any of Missouri? 

A. Yes, sir. : 

(). There “ae been produced bere a certificate of LUs0 shares 
issued to Eldred? 

A. Yes, si 


. 
' 
e 
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(). Was there ever any certificate issucd to him fora larger amount 
of stock than that? 

A. Previous to that? 

(). Yes, sir. 

A. No, sir. 

(). Was there ever any certificate issued to him for 2,250 shares ? 

A. No, sir, 


And the above was all the testimony offered upon the trial of 
said cause. | 
7) The plaintiff asked the court to give the jury the following 
Instructions, to wit: 


If the jury find for the plaintiff they must assess his damages at 
What they believe from the evidence was the value of the steck at 
the time it was delivered to defendant, to whieh they may add in- 
terest at the rate of six percent. per anni from: such date as they 
may find from the evidence a demand was made for payment of 
the claim by plaintiff on defendant. Rejected. 

The jury are instructed that an agreement to accept less than what 
is due is absolute ‘ly void, and if the jury believe from the evidence 
threat the plamtit? was entitled to receive from defendant COMIPRINY 
2250 shares of its stock, and curr od Lor re lhiguish tw the cle fi riedunit 
all claim to 250 of such shares in consideration of his receiving 
LSO shares, that sucha contract Is absolutely void and such agree- 
Dent will hot preclude the — Preonne recovering the value of 
sald stock. Rejected. . 

The court instructs the jury that it is competent for a stockholder 
to make a contract with the corporation ino which he lelds stoek, 
and that the fact that the plarutuP was a stockholder in the defend- 
ant corporation does not change the rules of law that as between 
hima angl the corporation a consideration is necessary to support the 
contract, and the fact that the plamtitl’s stock might be oxehanved 
1) value or othe TWise affected as all other stoe ‘k in the Corporation 
would be exchanged or affected, and with ne pe euliar advantage to 
the plaintiff not equally shared by all the stockholders does not con- 
stitute a sufficient consideration to support a contract between plain- 

tif! & defendant. 
rar It order to SUp port ft contract of the characte r stated in 
the petition it is not necessary in order to entitle the plaintitl 
to recover that an CNP Pess contract or agreement to pay Wits trasneder, 
but it is sufficient if the jurv believe from all the circumstances of 
the ense that such was the understanding between thr pruirtios ut the 
time of the transaction. Rejected 

If the jury believe from the evidenee that the plaintitl delivered 
lo the at te riedsunt thie oy =hisire =— oO] stew K iti eytie sie. to te bry thie 
defendant used for its own benefit, and that mething was said be- 
tween them on subject of payment for the stock, the a will 
presume that if was so delivered with the understanding that defend- 
ant was to pary pelaannatitl What it was worth. and thus ners }) thon 
Will prevail until it shall appear from the evidence that it was un- 
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derstood between the parties that the transaction was a gift. Re- 
jected. ‘ 

The jury are instructed thas a contract must have as one of its 
essential elements a consideration, and if its jury believe from the 
evidence that the plaintiff adfganced to the defendant the stock 
mentioned in the petition, to be used by defendant for defendant's 
benefit, and that detendant receiyed and used the same for its benefit, 


they are instructed that the law implies a promise on the part of 


the defendant to pay the plaiptif! what the market value of such 
stock was at the time of sugh delivery & acceptance. Rejected. 
vi Fach and every one pf which instructions were by the 
court refused, and to thetaction of the court in refusing the 
same the plaintiff instantly excepted. 
At the request of the defendgnt the court gave the jury the fol- 
lowing instruction, to wit: ( 
The fact is not disputed that About the 19th of December, IS79, 
the plaintiff, Eldred, consented jo and authorized the issue by the 
Bell Telephone Company of Missouri to other persons previously 


stockholders In the American DD strict Telegraph Company of 20 . 


shares of stock in the eer corporation, one share for two, In 
lieu of stock previously held by Such person in said District Tele- 
graph Company; nor is it dispuéed that such 250 shares of stock 


was so issued to such third persows, and that in consideration thereof 


the plant, property, and fr: anchises of the American District Tele- 
graph Company came into the ‘possession of the Bell Telephone 
Company by the consolidation of said two corporations. 

The question for the jury to determine is simply whether the 
plaintiff, Eldred, in authorizing guch disposition of said 250 shares 
of stock, relinquished and surrengered the same ‘ sald Bell Tele- 
phone Company in consideration of the benetit to be derived by him- 
self with other stoc ‘Kholders the qin from the Propose «le consolid: ation 
of the two companies, or whethertany agreement was made between 
sald plaintitl, leldred, and the Bedl Telephone Company of Missourt, 
as a corporation, to the effect ste. sald Eldred should be paid for said 
stock. 

The jury are instructed that tit burden of proving that any such 
agreement Was made rests upon gic plaimtiff: also, that in order to 

render the defendant corporation liable for said = stock it is 
75 Incumbent upon the plaintiff to prove an agreement by said 

corporation to account fof or return or pay for said) stock 
made by the officers or officer of Said corporation authorized as such 
to make such an agrecment, i 

And the jury are further in-Lructed that no evidence has been 
offered by the plaintith to the etfect that any officer of the defendant 


corporation Wis authorized to rnigke or did make with said planitil® 


L. 


any such dgyreehie ht as above 1} ehitions 


‘To the action of the court In ¥iVing sald instruction the plaintuf 
Instantly excepted, 
The court then or: ally lnstruc teal the jury that under the evidence 
ue ‘ie ‘ 
ule luced they could do nothing letli titel for the lef tielsanit . 72 Which 
action of the court the plaiitill of hin Instantly CXCEpt d, 
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Thereupon the jury, in obedience to the instructions of the court, 
without retiring, rendered a verdict for the defendant. 


And afterwards, to wit, on the — dav of October, 1SS2, within 
four days of the rendition of the verdict & during the same time, 
the plaintiff filed a motion for a new trial, which was in the words 
& figures following, to wit: 


Motion for Ni ‘/ Trial. 


In the Circuit Court of the United States for the Eastern District 
of Missouri. September ‘Term, ISs2. 


Hlonace HL. Eiprep 
's »P014. 


Tue Bern Tenernoxe Co. or Missouns. J 


UNirep STATES OF AMERICA, 
least Pil District of Missouri 7 


red) Now comes the plaitifl and moves the court to set aside 
the verdict herein & grant him a new trial upon the following 

grounds, to wit: 

Ist. The court at the request of the defendant gave the jury im- 
proper Instructions. 

2nd. The court of its own motion gave the jury improper instrue- 
tions. : 

ord. The court refused to give the jury leval & proper instructions 
asked by the plamtif. 

ith. The instructions given by the court to the jury were errone- 


- 


OUs. 
Oth. The court rejected I onl ‘ Vick nee offered by the plarntith, 
Gth. The court admitted illegal evidence on the part of defendant 
against plaintiff's objection. 
WARREN & POWERS, 
THOROUGIIMAN & VALLIANT. 
bor PUG. 


Which motion was afterwards, to wit. on the Seth day of October, 


ISS. bv the court ove rrul d: to which action of the court thy plain- 
tiff instantly excepted. 


‘ 


And now, having embodied lis exceptions in this his bill of ex- 


ceptions, the plaintit tenders the same in Cypredd court, and the same 
is received iV signed by his honor, thi pore sie Pier yt bore X ordered to 
be tiled and made a pear of the record in this cause, which is done 


4 \ 


Witness the Hhaamied «A seal of the Tlonorable Samuel Treat pore <td- 
ing alone in said court, this ith day of November, Iss 

SAMUEL TI 

SO) Know all Thlect by these pores rifts iF it we. Horaes i] I}. 

dred,as principal, - edward DP. Gray hissecuritv.are held and 


firmiv bound unto the Bell Pelephone Company of Missourt in. th 


i—}1 


é 
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full and just sum of five hundred dollars, to be paid to the said Bell 
Telephone Company of Missouif or its assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and ‘severally, by these presents. 

Sealed with our seals and dated this 10th day of November, in 
the vear of our Lord one thousand eight hundred and eighty-two. 

Whereas lately at the es term, 1582, of the circuit court 
of the United States for the easiern district of Missouri, in a suit 
depending in said court between Horace I. Eldred, plaintiff, and 
the Bell Telephone Company of’ Missouri, defendant, Judgment was 
rendered against the said Horace H. Eldred, and the said Horace II. 
Eldred having obtained a writ éf error of the said court to reverse 
the judgment in the aforesaid géuit, and a citation directed to the 
said defendant citing and admonishing it to be and appear at a Su- 
preme Court of the United States to be holden at Washington the 
second Monday of October next: 

Now the condition of the bob obligation is such that if the said 
Horace IH. Eldred shall prosecute said writ to effect, and answer all 


damages and costs if — fail to fhake good his plea, then the above . 


obligation to be void; else to refhain in full foree and virtue. 
Sealed and delivered in preseice of— 
BMORACKE FL. ELDRED. SEAL. 
THOROUGIMAN & VALLIANT, See, 
‘ His Attorneys. 
E. P. GRAY. [SEAL. ] 
Approved by— 
SAMUEL TREAT, Jui 
Ss] Unitrep STATES OF AMERICA, =e 
Kastern District og Missouri, | sent 


I, A. P. Selby, clerk of the fireuit court of the United Sfates in 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true trafiseript of the record and proceedings 
In case No. 2017, of Horace HL. Eldred, plaintiff, against Bell Tele- 
phone Company of Missourl, dgfendant, as fully as the same remain 
on file and of record in said cee in ny othice, 

In witness whereof I hereu§to subseribe iny name and aflix the 
seal of said court at oftice, in the city of St. Louis, in said district, 
this 15th dav of September, il the year of our Lord elyhteen hun- 
dred and eighty-three. i ; 

( 


[Seal of the United States Circui?®Court, Eastern District of Missouri. ] 
e 
\ A. P. SELBY, 
° (7; rf: of said Court, 


Endorsed on cover: E. = & C.C.U. 8 Ne. 84. Herace i. 
Eldred, plaintit?! in error, vs. The Bell Telephone Company of Mis- 


sourl. Filed 4th October, + 
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IN THE <1s* 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 84. 


HORACE H. ELDRED, Plaintiff in Error, 
v. 


THE BELL TELEPHONE COMPANY OF MISSOURI. 


ee ms a ee - ee me ee 


| IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 
~ BRIEF ON BEHALF OF PLAINTIFF IN- ERROR. 
oY 


’ re ,. 
IN riik 
* ’ 


Supreme Court of the Cited States. 


No. 84, OCTOBER TERM, 1886. 


Hlorace HL. Enorner, Plaintiff tn Error, 
. 


Toe Bett Teteruontr Company or Missoutt. 


IN ERROR TO THE CIRCUTT COURL OF TILE UNTPED 
STATES FOR THE EASTERN DISTRICI 
OF MISSOUREL,. 


STATEMENT. 
This was an action at law. brought by the plamtiffiin error, 
to recover of the defendant in error the value of 250 shares of 
the capital stock of the defendant company. advanced by plain- 


tif to defendant, and used by defendant for its own benetit. 


The petition stutes, in substance, that prlarutith isn citizen of 


New York, and defendant a corporation and citizen of Mis- 
sourt: that onthe 1%th ot December, ISe%. at the tnstance and 
request of defendant, plaintit? advanced, furnished and = de- 
livered to detendant. to be My it necounted for, to pisaretath, 
250 shares of the capital stock of the defendant corporation, 
at the pear Value of S100 per share, of the personal property 


of the plamtiutl and which was worth S1OQ. or $25.000) for 


A A  a 
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the whole, and which deferdant received from plaintiff and 
appropriated to its own use with the undeustanding that de- 
fendant would pay plaintifftor the same what it was worth. 

The answer admitted that defendant had received the 
stock and used it for itself, Mut averred in substance that it 
was a gift “or surrender “ffrom plaintiff to defendant, the 
consideration moving the os thereto being certain ad- 
vantages that would accrue to him as a stockholder in 
defendant by certain use which it was contemplated the 
defendant should make of it® and denied that it was under- 
stood that the defendant wag to pay anything for the stock 
so advanced, 

The plaintiff's reply admitted that the stock was furnished 
to be used by the defendant but averred that the object was 


for the defendant’s own, soke use and benefit, and no pecu- 


liar benetit to plaintiff whieh was not in equal proportion’ 


shared by all the stockholddfs. 
The question presented by the pleadings was whether the 


transaction was an advancement of the stock to the defend- 


ant. with the vn that it was to pay the plamtiff 


for the same, or was it a*voluntary gift from plaintiff to 
defendant. 

After the evidence was ll in, the Court) by instructions 
took the case from the juryfand instructed them to render a 
verdict for the defendant, op the ground that there was no 
evidence tending to prove ‘the plaintiff's side of the issue, 
Which was done, and judgment followed accordingly. 

The evidence adduced wis in substance as follows : — 

The detendant, a corporation, was duly organized under the 
laws of the State of Missiri, on or about Dee. 5, 1879, 
with a capital stock of $400,000, divided into 4.000) shares 


of S100 each. 
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At this time it had but five stockholders, their names and 


holdings being as follows : — 


Il. L. Storke owned ‘ ; , 750 shares 
G. Il. Kent owned . , ‘ , 250 shares 
EK. A. Smith owned . ; ; , 20 shares 
ir. F. Durant owned ; , ‘ 70 shares 
Plaintiff in error owned . 2.250 shares 

Total . . , ' , , $0) shares 


Appellant being president, Durant, vice-president and 
general manager, Smith, secretary, and Storke, treasurer. 

The American District Telegraph Company owned a com- 
plete and very valuable telephonic exchange in St. Louis 
with six hundred subscribers, each paying an annual rental 
of SS0: its capital stock was S25 000, 

On Dec. Lf, il consolidation Wits nerreed thpor between 
the two corporations, aid a consultation was held by plain- 
tiff in error, Durant and Smith, with their counsel, a. to 
how this could best be brought about and were advised by 
counsel : 

"That the only way in which such consolidation could best 
he effected would necessariby require 2 shares of stock 
equal to the Amerienn District Telephone ( ‘OTP Ss 825.0000 
capital.” 


(Durant’s testimony, Record, p. 28.) 0 After some consul- 
tation between plaintil in error, Durant and Smith (Kent 
and Storke being in New York, so that no arrangement for 
contribution could be made) (Reeord, p. 10), plamtiff in 
error agreed to advance the 250 shares necessary for the pur- 
pose of such conselidation. This stock was subsequently 
issued by the defendant to the stockholders of the American 


District Company its stipulated in) the deed of consolidation 


® 
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between the two corporations,;duly executed, which recited 
the purchase of these shares of stock by appellant and terms 
of their exchange, the scheme yf consolidation being thereby 
fully carried out. 

The minutes of the meeting of the stockholders of de- 
fendant, held on the 19th, apjfear in the record, p. 32, from 


which the following extract is'made : — 


“On motion of Mr. Durant, the following resolution was 
unanimously adopted: . . a ration of the xgreement 
of H. H. Eldred to surrender 0 this company 200 shares of 
stock so alloted to him for the purpose of effecting a con- 
solidation with the American; District Telegraph C OMIpaey 
of St. Louis, a certificate of F9YSO shares shall be issued to 
said Eldred, and the said 250sshares so surrendered shall be 
retained in the possession of this company subject to insur- 
ance hereafter for said purpose of consolidation.” 


From the indenture of conkolidation hetween the defend- 
ant corporation and the Am@rican District Telegraph Com- 
pany (Reeord, p. 26), the following extract is made :— 


* Whereas, the party of thse first part (defendant corpora- 
tion) has purchased, and is grow owner of 250 shares of its 


capital stock ° 


‘ 
therefore, ete. About this ttime the stock was worth par 
(Record, p. 19), and at the ime of the trial the company’s 
stock was worth $115 per share, or $15 premium. 

On Nov. 24, 1879. appelFant, who was the general man- 
ager of the telephone department of tae Western Union 
Telegraph Company of New York, concluded an arrange- 
ment with the corporation ad the National Bell Telephone 


Company of Boston, wheideby he became the ostensible 


owner of the Kansas City Tglephone Exchange, the Western 
Union Exchange of Kansas City, the Gold and Stock Ex- 
, 
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change at St. Louis, contracts and licenses with the National 


Bell Telephone Company, and 263 shares out of 500 of the 
capital stock of the American District Telegraph Company 
at St. Louis, the terms of which were the repayment to the 
Western Union Telegraph Company of New York the amount 
these properties had cost that corporation, which repayment 
the detendant subsequently made to that corporation, amount- 
ing to &75,000, 

Appellant also advanced about six thousand dollars to pay 
the expenses of starting the COMPANY, and between two and 
three hundred dollars to attorneys for services in securing 
its Organization: these sums were repaid to appellant some 
months atter the organization of defendant was effected : they 
were advanced and accepted as informally, and in the same 


manner of business. and at about the same time. as the 2350 


shares of stock. and were all used for the exclusive use and 


benefit of the defendant. 


The ANSWER 


of the defendant avers: 


“That on or about Dee. 19, TS7%. said plaintiff, who had 
previously become entitled to receive from thi- defendant, 
as one of the original corporators thereof, a total of 2.230 
shares of said) stock, did) himself expressly agree to relin- 
quish and did relinquish and surrender to this defendant hi- 
right to receive fram sid defendnnt Pot) shares oft snid 
stock : that said agreement was voluntarily made by plaintifl 
ut lis OW) Ilistianee siniel Ith cobpsideration of certain lene tits 
to him, sill prlcvtnvtatl, 1 stockholder in) soc COTMPRINN. 
Which was expected to accrue to him from such surrender of 
said 250 shares of stock to said corporation, iD enabling said 
defendant corporation therewith to HCCUITE from: third parties 
for the benetit of all the stockholders in the detendant cor- 
poration, including said pluntitf, certain valuable rights and 
property tor the prosecution of its business and purposes.” 


H BRIEF ON ea OF PLAINTIFF IN ERROR. 


: THe RepPLication 

sets forth :-— 4 

“That true it is fthat at the time. plaintiff delivered to 
defendant said 250° shares of stock, it was contemplated 
between both partigs to said contract that the defendant 
would use said stockgin the purchase or exchange from third 
parties of certain vajuable rights and property ; but plaintiff 
avers that said rightg and property were to be acquired by 
the defendant in its oe name and for its own and sole use, 
and with no particudar benetit to the plaintiff! which would 
not in equal proportion he shared by all the stockholders.” 


After the evidencé had been submitted to the jury, the 


following instructions were asked on the part of the plaintiff 


and refused by the Cpurt : — 


"Tf the jury find for the plaintiff, they must assess his 
damages at what théy believe from the evidence was the 
value of the stock at dhe time it was delivered to defendant, 
to which they may add interest at the rate of six per cent 
perannum from sucht date as they may tind from the evi- 
dence a demand for payment of the claim by plaintiff on 
defendant. : 

"The jury are instyicted that an agreement to accept less 
than what is due is alsolutely void; and if the jury believe 
from the evidence thgt the plaintiff was entitled to receive 
from the defendant company 2,250 shares of its stock, and 
agreed to relinquish to the defendant all claim to 250 of such 
shares in consideration of his receiving 1.980 shares, that 
such a contract is altsolutely void, and such agreement will 
not preclude the plavinpitt from recovering the value of said 
stock. | 

“The Court instrutts the jury that it is competent for a 
stockholder to make @ contract with the corporation in which 
he holds stock, and Yhat the fret that the plaintiff was a 
stockholder in the defendant corporation does not change the 
rules of law: that as get ween him and the corporation a con. 
sideration is necessary to support the contract, and the fact 
that the plaintiff sto@k might be enhanced in value or other- 
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wise affected, as all other stock in the corporation would be 
enhanced or affected, and with no peculiar advantage to the 
plaintiff not equally shared by all the stockholders, does not 
constitute a suflicient consideration to support a contract 
hetween plaintiff and defendant. 

“In order to Support a contract of the character stated in 
the petition, it- is not necessary in order to entitle the plain- 
tiff to recover, that an express contract or agreement to pay 
be made, but it is sufficient if the jury believe from all the 
circumstinces of the ease that such was the understanding 
between the parties at the time of the transaction. 

“Tf the jurv believe from the evidence that the plamtiff 
delivered to the defendant the 250 shares of stoek in ques- 
tion, to be by the defendant used for its own benetit, and 
that nothing was said between them on subject of payment 
for the stock. the law will presume that it was so delivered 
with the understanding that defendant was to pay plaintiff 
What it was worth, and this presumption will prevail until it 
shall appear from the evidence that it was understood be- 
tween the parties that the transaction was a rift. 

“The jury are instructed that a contract must have as one 
of its essential elements a) consideration. and if) its jury 
believe from the evidence that the plaintuil advaneed to the 
detendant the stock mentioned in the petition, tor be used by 
defendant and tor defendant's benetit, and that defendant 
received and used the same for its benetit, they are instructed 
that the law implies a promise on the part of the defendant 
TO perv the piarotith What the market value of such stock was 
at the time of such delivery and acceptance.” 

Eexecepted to by plaintil. 

At the request of defendant, the Court gave the jury the 
following Instruction, to wit :— 


"The tact is not disputed that sbout the 1Oth of December. 
ING, the polcatatatl, eldred, consented to sini suthorized the 
issue by the Bell Telephone Company of Missouri to other 
persons previously stockholders ino the American District 
Telegraph Company, of 250 shares of stock in the defendant 
corporation, Crtye share for two in lew of stock previously 
held by such person in said) District: Telegraph Company ; 
nor is it disputed that such 250 shares of stock was so issued 


| 


g BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 
, é 


to such third persons, and that in consideration thereof the 
plant, property and franchises of the American District 
Telegraph Company came iato the possession of the Bell 
Telephone Company by the Gusolidation of said two cor- 
porations.” : 

"The questionf or the jury t@ determine is simply whether 
the plaintiff, Eldred, in authorying such disposition of said 
250 shares of stock, relinquished and surrendered the same 
to said Bell Telephone Company in consideration of the 
henetit to be derived by himself with the other stockholders 
therein from the proposed corfsolidation of the two com- 
panies, or whether any agreement was made between said 
plaintiff, Eldred, and the Bell;Telephone Company of Mis- 
souri, 1s a corporation, to the glect that said Eldred should 
be paid for said stock.” ; 

“Tho jury are instructed that the burden of proving that 
any such agreement was made gests upon the plaintiff: also, 
that in order to render the defendant corporation liable for 
suid) stock, it is Incumbent upon the plaintiff to prove an 
agreement by said corporation®to account for, or return, or 
pay for, said stock made by fie officers or officer of said 
corporation authorized as such go make such an agreement. 

“And the jury are further ingtructed that no evidence has 
been offered by the plaintiff tofthe effect that any officer of 
the defendant corporation was authorized to make or did 
make with said plaintiff ANN, such agreement as above 
mentioned.” ‘ 

Excepted to by plaintilf. 


The Court then orally me the: jury that under the 


evidence adduced. they could’ do nothing but tind for the 


defendant. : 
. . . . ‘ 
Excepted to by plaintiff. 


ee 
lornbonrs., 


First. The Court erred in wefusing to give the jury the 


instructions asked by plaintitfys attorney in exch and all of 


their request (pp. 47 und 48 of the printed record ), viz. : — 
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“If the jury tind for the plaintiff, they must assess his 
damages cat what they believe from the evidence was the 
value of the stock at the time tt was delivered to defendant, 
to which they may add interest at the rate of six per cent 
per annum from such date as they may tind from the evidence 
a demand was made for payment of the claim by plaintif® on 
defendant. 

“The jury are instructed that an agreement to accept less 
than what is due is absolutely void, and if the jury believe 
from the evidence that the plaintit! was entitled to receive 
from the defendant company 2,250 shares of its stock, and 
agreed to relinquish to the defendant all claim to 250 of such 
shares In consideration of his receiving ToS) shares, that 
such contract is absolutely void. and such agreement will not 
preclude the plaintiff from recovering the value of said 
stock.” 

"The Court instructs the jury that it is competent for a 
stockholder to make a contract with the corporation in which 
he holds stock, and that the faet that the plaintiff was a 
stockholder in the defendant corporation does not change 
the rules of law; that as between him and the corporation a 
consideration is necessary to support the contract, and the 
fact that the plaintiffs stock might be enhaneed in value or 
otherwise affected, as all other stock in the corporation would 
be enhanced or affected. and with mo peculiar advantage to 
the plamtil not equally shared by all the stockholders, does 
not constitute a sufficient consideration to support a contract 
between plaimtil and defendant. 

“In order to support a contract of the character: stated in 
the petition, it is not necessary in order to entitle the plain- 
tiff to recover that an eXpress contract or agreement to pres 
be made, but tis sufficient if the jury believe trom: all the 
circumstances of the case that such was the understanding 
hetween the parties at the time of the transaction. 

"Tt the jury believe from the evidence that) the }? aintitl 
delivered to the defendant the 250 shares of stoek in question, 
to be by the defendant used for its own benetit, and that 
nothing Wils snd between them on the subject ot peavtnent 
for the stock, the law will presume that it was so delivered 
with the understanding that the detendant was to pray pisin- 
tiff what it was worth. and this presumption will prevail until 


6 
° 
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it shall appear from the evidence that it was understood 
between the parties that the ——— ras a oift. 

"The jury are instructed tha®a contract must have as one 
of its essential elements a consideration, and if the jury 
believe from the evidence that Phe plaintiff advanced to the 
defendant the stock mentioned fn the petition to be used by 
defendant for defendant's benefif, and that defendant received 
and used the same for its bene fi, they are instructed that the 
law implies a promise on the part of the defendant to pay 
the plaintiff what the market value of such stock was at the 
time of such delivery and aeceystanc e. 


Second, The Court erred in’ giving the jury the instruc- 
tions asked for by the defendapts attorneys (p. 48 of the 
printed record), viz. :— 


"The fact is not disputed th: ‘ about the 19th of December, 
1879, the plaintiff, Eldred, consented to and authorized the 
issue by the Bell Telephone CBmpany of Missouri, to other 
persons previously stoc peng s In the American District 
Telegraph Company, of 250 sh§res of stock in the defendant 
corporation, one share for two: in lieu of stock previously 
held by such person in said: [gistrict Telegraph Company : 
nor is it disputed that such 250gshares of stock was so issued 
to such third persons, and that: in consideration thereof the 
plant, property and franchiseg of the American District 
Telegraph Company ‘ame into the possession of the Bell 
Telephone Company by the equsolidation of said two cor- 
por ations. 

The question for the jury th determine is simply whether 
the plamtiff, Eldred, in authorizing such disposition of said 
250 shares of stock, relinquishe§ and surrendered the same to 
said Bell Telephone Company, gn consideration of the benefit 
to be derived by himself with ofher stockholders therein from 
the proposed consolidation of the two companies, or whether 
any agreement was made between said plaintiff, Eldred, and 
the Bell Telephone Company 4f Missouri, as a corporation, 
to the effect that said Eldred should be paid for said stock. 

‘The jury are instructed that the burden of proving that 
any such agreement was made yests upon the plaintiff; also, 
that in order to render the sete corporation liable for 


* 
a 
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said stock it is incumbent upon the plaintiff to prove au 
agreement by said corporation to account for, or return, or 
pay for, said stock made by the officers, or officer. of said 
corporation authorized as such to make such an agreement. 

"And the jury are further instructed that no evidence has 
been offered by the plaintiff to the effect that any officer of 
the defendant corporation was authorized to make, or did 
make, with said plaintiff any such agreement as above men- 
tioned.” 

Third. The Court below erred in refusing to permit the 
jury to pass upon controverted questions of fact, and in’ in- 
structing the jury, on its own behalf (p. 48 of the printed 
record), viz. :— 

* That under the evidence adduced, they could do nothing 
but tind for the defendant.” 

The jury should have been allowed to determine, under 
proper instructions of the Court, whether. under all the faets 
and circumstances, the defendant incurred a liability to 
plaintiff to return the shares of stock on demand, or in 
default, to pay the actual value of them. 

Also, whether the circumstance of defendant's use of ap- 
pellant’s stock for its own purposes, and where appellant 
would derive no other, or greater. benefit: or profit than the 
other shareholders of the company. and where by such use 
plaintiff in error lost control of the company. since he ne 
longer held a majority of its stock. did not establish a 
prone face cise entitling hin ho recover, which the Jdetend- 
ant was bound to overthrow by showing affirmatively that no 
such liability was intended or, in fact, legally incurred. 

Also, whether, after having obtained the stock trom 
plaintiff, without giving any consideration thereter, and 
subsequently using it in acquiring valuable property and 


franchises, for its sole use and benetit, and im doing so 


———— 


nnn 


—E———— nn 


othcer and stockholder. 
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represented that the stoc 4 had been purchased and was 
owned by defendant, it was not estopped from denying its 
liability. , 

Fourth. The tinding anc judgment of ‘the Court below 

are contrary to law and to thu evidence. 
é 
DRI. 

Ist. It is conceded in ing pleadings, and throughout the 
testimony, that plaintiff in edkor was the absolute owner of 
2,250 shares of the capital stock of the defendant corpora- 
tion, prior to Dee. 19, Iszut und was entitled to have the 
same issued to him, full paidgat any time on demand. 

If, as alleged in defendant’§ answer, Eldred agreed to re- 
linquish the 250 shares in cotkideration of his receiving part 
of the stock then due him, Aich an agreement was a mere 

; 


nudum pactum, 
Harrison 7. Close ef iN. 2 Johns. 445. 
Tittsworth +. Hyde ef ( D4 [11L. S86. 
Hl. Lod. 
Crawford v. Millspaugh, 13 Johns. 87. 
a 


‘ ' ‘ se 
Stauper 7. Schack. 83 


2d. The corporation was fully organized Dec. 5, 1879, 
was for profit, and could thepeby incur the indebtedness to 
plaintiff. : 
Mor. on Corporations,@Sec. 174. 
Ward +. Johnson, 95 11. 2.58. 


Daniel on Nevotinble st. Vol. I.. See. 382. 


3d. 


[tis no bar to plaingiffs right to recover that he 


was at the time the obligation of defendant was created an 


6 
His Yvelution to the corporation goes 
only to the good faith of the wansaction. 
e 
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Merrick v. Peru Coal Co., 61 IIL 472. 

Whitewell v. Warner, 20 Vt. 425. 

Sargent v. Webster, 13 Mete. 497. 

Angel and Ames Corp., Sec. 253, and cases cited. 
Twin Lick Oil Co. v. Marbury, 1 Otto. 587. 


4th. To constitute a promise binding in law, no form 
of words is necessary. An implied promise is proved by 
circumstantial evidence. A party may assume an obligation 
by putting himself into a position which requires the perform- 
ance of duties. 
Webster v. Upton, | Otto. 68, 


Routsong v. Pacitic Railroad, 45 Mo. 236. 


Sth. The stock was used by the detendant for its sole 
use and benefit: a liability was thereby incurred ; an express 
and formal agreement to pay is not necessary in order for 
appellant to recover, se 

T. WL. & W. RR. R. Co. v. Chew, 67 Il 378. 
2? Gireenliet, Ev., Sec. 108 and Note 3. 


ltoutsony ”. Pacitice Railroad, 45 Mo. 236. 


ith. After the acceptance of the stock, execution of a 
deed of consolidation, and issuance of the shares to third 
persons as a consideration for valuable property and rights 
thereby acquired, and for the sole use of the defendant, it is 
estopped from denying its liability theretor. 

Wood ef a/. vr. Whelen, 93 Th 153. 
P&S. R. RR. Co. ¢. Thompson, 103 TI. 202. 
Bradey +. Ballard, 55 Ill. 415. 


7th. Controverted questions of fact must be submitted 


to the jury, under proper Instructions by the Court as to 


’ 

i 
é 
s 
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the law. The questions were all taken from the jury by 
the Court in its last instruction to the jury (p. 48). 
Railroad Co. +. Bank, 12 Wall. 227, 231. 
Greenlief v. Birth, 9 Pegers, 292, 299. 
Insurance Co. v. Rodel,f95 U.S. 233, 238. 
Insurance Co. v. Doster, 106 U. S. 30, 32. 
National Bank v. City rk. 103 U.S. 668. 
Manchester v. Erricssong 105 U. 5. 347. 
Cook v. H. & St. Joe. R. R. Co., 63 Mo. 398. 
Tutt v. Cloney, 62 Mo. 116. 
Holliday +. Jones, 59 Mo. 484. 
Emerson v. Sturgeon, 18 Mo. 170. 
Bradford v. Rudolph, 45 ‘Mo. 426, 
St. Vrain vr. C. B. L. Co., 56 Mo. 590. 


‘ 
ARGUMENT. 

It is respectfully and confidently asserted that the justice 
of the matter herein in controversy is manifestly with plain- 
tiff in error. , 

He owned the stock in question, advanced it as an accom- 
modation to defendant at the tinke of an emergency, the same 
as so much money, to be used solely for its corporate pur- 
poses; it was so used, and bya the plainest principles of 
law he should be fully compensated therefor. 

The defendant was duly organyzed and vested with all the 
powers and privileges incident to a corporation, aggregate, 
on Dec. 3, 1879. It obtained! certain valuable contracts 
and franchises in full satisfaction for its capital stock, and 


through its officers, Eldred, Durant and Smith, at once took 


possession of the property thus acquired, which consisted of 
. off * é r ° ’ 
the stock of the Kansas CitygTelephonic Exchange, the 


‘ 
: 
‘ 
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Western Union Exchange at Kansas City, the Gold and 
Stock Exchange at St. Louis (together with certain licenses 
and contracts not necessary here to mention), and 263 sheres 
out of 500 of the stock of the American District Telegraph 
Company at St. Louis, upon which properties an indebted- 
ness to the Western Union Telegraph Company had been 
incurred, for which the defendant aflerwards paid $75,000 to 
discharge. 

On Dee. 19, the arrangement for the exchange of stock 
was completed, Eldred advancing to the defendant $25,000 
of stock for that purpose. 

A deed of consolidation was executed, the stock was 
issued to third persons, who were holders of the American 
District stock, in exchange’ for their holdings, which 
amounted to S11.850, and the remainder retained by 
defendant, who was owner of the 265) shares, as above 
stated. 

It cannot be questioned but that the defendant corporation 
was invested with all the powers necessary to enable it to 
incur the indebtedness to appellant for the stock, or to have 


borrowed the money with which to have purchased the stock, 


or that such a proceeding was not for the best interests of 


the defendant. The testimony of the witness Durant, gen- 
eral manager of defendant (p. 34, printed record) is very 


explicit upon this point. He says : — 


“It placed all the business jn St. Louis under the control 
of the Bell Telephone Company of Missouri There were no 
more shares of stock than there were before, but there was a 
very great deal more property than there was before. The 
American District Telegraph Company plant. as a factor in 
the property of the Bell Telephone Company of Missouri, 
was probably equal to all the other interests that were 
brought into it. The Bell Telephone Company of Missouri 


nw 


; 
, 
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8 
would hardly have undertalgen to do business in St. Louis 
without acquiring the busigess of the American District 
Telegraph Company.” 


In acquiring the property of the American District Com-_ 


pany, plaintiff in error was no more interested or bene- 
fited than any other stockhplder. By advancing the stock 
he no longer remained a majority owner of the company. 
Can it be said, with any degree of seriousness, that one own- 
ing a controlling interest in a corporation, which is recognized 
universally as a great advantage and pecuniary benefit, would 
voluntarily, without any présent consideration, or expected 
remuneration in the future, yield up the control? Certainly, 
it cannot, much less a man pf the business experience of Mr. 
Eldred, who, as he testis (Record, p. 7), was general 
manager of the telephone department of the Western Union 
Telegraph Company of Ney York. 

Let us suppose that in plate of a stock arrangement with the 
stockholders of the Americgn District Company having been 
consummated, they had nr ¥ to sell out their holdings to the 
detendant, who was then owner of the majority of the Amer- 
ican District Company’s stock, at par, but being without 
money, the defendant could not become the purchaser, and 
plaintiff! had offered to advance the $11,850 necessary to 
place all the stock and pkoperty of the American District 
Company in the hands of the defendant, which offer defend- 
ant accepted and made the purchase. Could it be said that 
there was no liability on the part of the defendant to repay 
the loan? Again, in takipg the property in exchange for 
the stock lability, and issuing its shares of stock as full paid 
therefor, a debt, as we have seen, was incurred of $75,000, 
the cost of the property obkained by Eldred from the West- 


ern Union Telegraph Company, and which included the 263 


‘ 
‘ 
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shares of the American Distriet Stock, which he testified 
he purchased on Nov. 29, I8S79: was there any difference 
between (his liahility and the one created when it cost him 
$25,000 more in stock to secure the PEMATMENY PIT shares 
of the American Distriet Telegraph Company's stock, for the 
sole use and henefit of the defendauat corporation rd 

While the record shows Mr. Eldred to lave been a very 
generous man to those individually with whom he beeame 
associated in the organization of the defendant company, to 
a degree seldom met with, vet it) womwhere appears that, in 
his dealings with the COMP RMINN, he waived any rights, made 
any concessions or douatious. Every dollar of money ed- 
vanced to place the company on its feet financially, and to 
pay the attorney's fees incident to defendant's organization, 
was eracted and pad. as the income and finaneial condition 
of defendant would admit. Tis dealings with the defendant 
throughout were those of a /eagul credifor and not that of a 
reckless spendthrift. 

The fact must not be overlooked that) plaintiff was the 
recognized owner of a Hah pOrIEN of the stock on Dee, Le after 
making of the advance of 250 shares be had but a HLOrIty 
interest remaining. or LS80 shares 

There is withing we the vecovd sharing that he tutended 
thus to part with the control of the COTPP MIEN, for no other 
consideration than that his remaining 1S shares would be 
more Valuable by the acquisition of property by the corpo- 
ration for its sole use and benetit. nor is there auythiny 
showing a wrarrer of his right to require compensation at. a 
subsequent time. The burden of proof upon this point 
rested with the detendant. but it made neo atterapee in that 


direction. 


The view entertained by the Court below of this case seems 


\~- 
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clearly outlined in its action in refusing to give the requests 
offered by counsel fgr plaintiff in error, and in giving the 
one asked on behalf of defendant, supplemented with oral 
instructions to the fury that “under the evidence adduced 
they could do nothing but tind for the defendant.” 

Attention will be} called to the first part of the second 
paragraph of the request given on behalf of defendant (p. 
48 of printed record), which is as follows :— 

“The question for the jury to determine is simply whether 
theplaintitl, Eldred, jn authorizing such disposition of said 
250 shares of stock. telinguished nnd surrendered the same 
to the Bell Telephone Conipany in consideration of the 
benefit to be derivell Iy himself with other stockholders 
therein, from the proposed consolidation of the two com- 
panies, or whether anv agreement was made between said 
plaintiff, Eldred. and the Bell Telephone Company of Mis- 
Ssourl, as a corporatign, to the effect that said) Eldred should 


he paid for saidl stock. 


We respectfully stilt that the recoreé does not warrant 
any such instruction. Plaititl testified that Ae adranced the 
stock to the defen daytWis Nhe abil the MONEY? ufter he lad been 
repaid his cash advankes he demanded compensation for the 
stock : this was deni and he brought his suit to recover, 
which shows, as fara® his conduct could. what his intentions 
were, There Is woth rng trow which ‘ft presmiuplion cari he 
milulged ice) overthroy the helen threat hie expected to le Cons 
pensated tor his stock’, 

rane ° . ‘. . 

Phe recital in the higititite howl (y). 35 of record) that 

“Tn consideration pt the agreement of If. El. Eldred to 
surrender to this compan Diy) ~hares of stock sO) nllotted to 
him for the purposes of eflecting it consolidation with the 
American District Telegraph Company of St. Louis, a certi- 
ficute of L800 shares shall be issued to said Eldred.” 


in lien of the 2.250 thlen due him. is no consideration what- 
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ever. It recites that there was an “ agreement.” If so, 
what was the consideration? — It certainly Was not that he 
was to receive 1,080 shares, when 2.250 were due him. Such 
an agreement Was a mere nudum pactim. 

Harrison 7. Close. 2 Johns. 442. 

Tittsworth +. Ivde, 54 Th. Sse. 

Crawford +. Millspaugh, 1) Johns. 97. 


Stauber «. Sehaeko S53 Th. Tod. 


The Court, in the third paragraph of its instruction to the 
jury, says :— 

r That in order to render the defendant corporation linble 
for said stock it is Incumbent pon the plainti® te prove an 
agrecment ly srticl corporation to aecount for. or return, or 
pay for. said stock made Hr the officers or officer of said cor- 
poration authorized to make such an agreement.” 

Such is not the law. Corporations. like natural persous, 
may be bound by implied assunmipsit=.  Appellint was dealing 
with the Vice-president snd ceneraul mianaver of the detemedant 
nall these matters, who took the stock and subsequently 
issued it to third prerrscrnis itt firtherimee of the interests of 
the corporation bed oan COMP Line with the terms of the 
deed of consolidation between defendant aod the Amertean 
District Company. 

The case of T. Wi& W. ER. RR. Co , Chew. Gi te, a28. 
Was 8 Cisse Where rotsarnat {| brouceit suit te reeover the 


value of railrond ties. allewed ‘to lave been turnished = the 


COMPANY, the ssnine bavinw been delivered aloce the line of 
roel. tralcern J tds eesstorny aol ried Limerel \ thy COPIED POETEN Vith- 
autos forroinl puIretiaise, Vie Hytl iz rite tortlaw nme from thee 
opinion of the Court : 


si Was the COMDEP MUTE sp lols Peon Line Lites tlitis lineal 2 L hier 


were Wholly converted lor the tise’ cof The COTMPMINN, ra adie’ on 


* 
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part of its road, could not readily be separated therefrom. 
Some of them were imbedtled | in the earth and the iron spiked 
upon them, and others ware split up and driven under the 
ties imbedded. There could he no more complete conversion 
and appropriation of the’ property of, the plaintiff! They 

were not taken to be converte “1 into money, hut for the con- 
struction and repair of the road. and were effee tually con- 
verted into money's worth. They were delivered to be used 
upon the road, nnd were thus used: and though the taking 
may have been, to some extent, tortious, the plaintiff might 
waive the tort and recover (a fadehbitatus ‘Ss Ups .us the 
company lac applied the thes to its own benefit.” 


In the case of Wood ef t/. 7. Whelen, % Il. 153. where 
4 
the promoters ofa corporation, weting is the de facto organi- 
zation not yet Incorporated, adopted a resolution that for the 
purpose of eniabiiteas side in successful operation the 
works for which the corporation was to be organized to con- 
: ; 
trol. there should be issuee a certain number of bonds of the 
company to be secured bv amortgage upon its property, which 
bonds and mortgnve were executed by the officers of the come 
pany, amdoon May 27. 1872. after the organization of the 
company, its board of directors, by resolution, gave express 
authority to their agent te sell the bonds and deliver the 
mortyuve is SCCULILY therefor, The Court said: — 
é 
“Tt is undeniably the liw that all business relating to the 
legitimate objects ofn corporation, nuthorized by its charter, 
nay be transacted by the ilirectors Without the sanetion of 
the stockholders. As bordowing money for the purpose of 
torwarding the objects of the corporation Is none the ordinary 
duties ot the hour of directors, it follows tliat the hoard 
Thin secure the siilhie yy deed or other lien, It Is it part ot 
the | MISthe ss Tiiibsuc tions of ‘the Corpor ition. whic hy his its alw: avs 
been regarded as within the province of the directors to per- 
form. ie That why Ee ‘hy W: ts cl, rie’ GON) the 2 ith of VI; ay, Isi2. 


Was equivalent to original agthority to issue the honds and the 
adoptions of the mortene ; pre ‘viously executed as security 
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for the same, and as these were acts the directors might per- 
form by virtue of the implied powers existing in the corpora- 
tion necessary to its existence, as well as powers giver by 
express statute, it is a valid execution of powers. But it is 
said the action of the board of the 27th of May is at most 
an indirect ratification of the bonds. but not of the lien of 
the holders thereot, which the mortgage gave. It is not 
accurate to sav the action of the board of directors of that 
date was nothing more than a ratification of either of the 
bonds or mortenees. As we have seen, it was original 
authority for issuing the bonds for the purpose of borrowing 
money, for the use of the company in the business it) had 
undertaken, and for delivery of the mortgage as security to 
the holders, as well as a ratification of the action of the pro- 
moters of the corporation pres hosly livacd. 

"The objection implied in the inquiry, If no seal was 
attached to the mortenve. would the resolutions of the direect- 
ors of May 27. PST2. linve attached the corporation seal of 
the COMPANY to it. or suthorized nv one lo do it, Is hvpoth- 
eented. Tt is not elatmed that i would. But the seal bemg 
already attached to the instrament executed and still in their 
POSsesston, the cirectors could stelopot it without resenting it 
asa new set. lt wos attached. and to reattach the seul before 
delivering the mortgage would be an idle ceremony. The 
delivering of the mortenge and bonds by authority given by 
the resolution of the cirectors at the time of the sale to the 
holders, setled with the COPpPOraLe cent of the UL and 
with the signatures of the officers attached. has all the bind- 
ey foree ith law its it the ser stil thie ~ienutiure oft the ofthi- 
cers had been prlsves (dthere agnin utter the sdoption of the 
resolution. It would be so oin the ease of natural prersats, 
sna private corporations are subject to the same liabilities in 
the transaction of business. Authorities. sustaining at some 
degree the views we have expressed on this branch of the 
ease. are Miller 7 Re and WLR. Ro O6 Ves. 452: Meeker r. 
C. and FP. H. Bc B.. 2 A Ann. 372. 

¥ ile Trictie\ obtained on the bonds was to he nnd Whe 
used tor the objects of the corporation. as declared ino its 
charter. It was for the promotion of the objects for whieh 
the corporation was created. and if no express authority: had 


een vivel to obtain thie Thieohies\ senna! “cure if (ti thie prop 
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erty of the corporation -by mortgage, or otherwise, it would 
be within its implied or incidental powers, and the corpora- 
tion mould, on the plaivest principles of natural justice, he 
estopped to deny that it had authority lo pledge is property, 
real or personal, or both vfor the repayment of the money.” 


In the case before the Court, defendant formally accepted 
the assignment of the stock at a meeting of the stockholders 
on Dee. 19, 187%. fow its corporate purposes (printed 
record, pp. 32 and 55), nn, on the day following, formally 
entered into an indentute of consolidation, whereby it cov- 
enanted that it had “ prarchased and is now owner of 250 
shares of is capital stock 2 Which it tendered in exchange for 
the stock of the American District Company, which was duly 
and formally accepted therein. thus ratify ine any possible ine 
formality, which might Jiave previously existed, as to the 
manner in which the stoek lad been purchased, and at the 
sume time disposed of the stock for the identical Purpose for 
Which the stock lisecl oor acquired, anid for its sole COPpPo- 
rate use and benetit. : 

The CHus- of Merrick a Peru Con (A., 6] Il. 472, Wils in 
many respects similar to ‘the one at bar. Plaintiff and his 
brother Charles, before becoming the pounn hasers of the stock 
of the Peru Coal Company, Hntielpat ing that the corporation 
would need both money hal credit to develop and carry on 
the ehite rprise, nereed hy bis er th themselves that they would 
equalize the advances thus to be made. Plaintiff subse- 
quently was elected pone sident of the coul COMPANY, and in 
that cil} acity issued notes for the COMMU s tndebtedness to 
third parties for large amounts: these he took up with his 
own private means when they exame due: he also advanced 
honeys for corporate purpose ~ and performed services, for 


which he produced voucheys, increasing bis demands Against 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 23 


the company to 850,580.84. On the trial of the case the 
detence presented the question, 


“Whether the payments were made and the labor per- 
formed on the credit of this company, and for which it be- 
came liable, or whether they were made in pursuance of the 
original agreement between him and his brother for the pur- 
chase and operation of the property of the company 7” 


Mr. Justice Walker, in delivering the opinion of the Court, 
sald: — 


“Tere is a corporate body. having a legal existence, en- 
dowed with ample powers to enter into contracts senncl Hoereec- 
ments of suing and being sued. which lias given notes and 
dratts which were undeniably binding on it) im law, — such 
Instruments iis the puivees tind «cirawees could, hevoud all 
doubt. have sued upon and recovered atter their maturity, 
hal could their ssiubecs, Ana it Prict lye asked whi upypel- 
leant could not recover, Ww bre ny bier, il jim COW DI riclivicleanl right. 
With private means. purehas do these instruments, so far as 
We cr see, ih) rons faith. or. at ull events, prticl with lus ine 
dividual finels. for the ise stil bennett of the COMP ATN . It 
will hat be std tliat hie could hot reeover becuse he Wiis fl 
stockholder and othiceer of the COMI MIN, tts both lave the 
right to deal with the COTMEP ATEN En the sine mianner gas 
strangers may: and when they do so. eseh party aequires 
the same rights and ineurs the same liabilitv as would 
strangers, | 

"There is no rule of law which prohibits a shareholder 
from dealing with the company. or from suing or being sued 
hy it. It then follows that pepe tice. notwithstandmeg he 
was the president of the COMME, had the rielit. with his 
own fruncls, te pureliise thie se totes ane drafts. nna when he 
did <0) he suiccoeeded le all thie rielits of the holders, (or lier, 
mpon faking ae with his ou sida, Be Le oauele Nhedlness, had 
the viaht to maintain au action f ou prvi, laid aut and 
CU pe wded for the wes Of 7 

* Tt is equally frne. thet. af he advanced Ta | lo the come 
pany ln enable tte cariy ou ats Lusiness, he can sue it and 


recarer for mel loaned. Flav TTT, this right fe, de al wath the 
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company, he had the power to loan it money and to look to it 
Sor payment. Such is the well-recoyguized law, and if must 
control unless prevented by the agreement of C. C. Merrick 
and appellant, entered into when they first purchased the 
property. 

"Whatever may be the rights of these parties, as individ- 
uals oras partners, in forming the company as they did, we 
are Wholly unable to see that appellee can invoke the private 
agreement of the Merricks to release it from liabilities it has 
legally incurred and never discharged. The company was 
not a party to that agreement, and has no more concern with 
itthan if it had been entered into by persons who neither 
held stock in nor were officers of the company. 

"We can alone look to ‘he liabilities of the company, and 
not to the equities that may exist between appellant and his 
brother. The corporation, according to the usual course of 
business, incurred the liability to pay this indebtednes-, and 
has done no act to discharge if from that burden. 

“Tt has no right to insist’ upon the performance of an 
agreement entered into by two of the shareholders in refer- 
ence to the terms and conditions that they should) purchase 
and held stock and loan money to the company. That was 
their private affair, which in no wise concerned the company. 

“We must not forget that the company is a separate legal 
entity existing Independently pf the Merricks. although they 
may have owned mineh the ereater pertion ot the stock. 

“Tt is urged that appellant repeatedly said that the company 
owed him nothing, or that at owed nothing. From = the 
whole of the evidence in the case, we are of the opinion that 
these declarations were all made when he stypposed that he 
was compelled to look to his brother for the sum he had 
advanced in exeess of that contributed by him, and under 
the supposition that he had ne power to recover from the 
company. [tis not pretended, that he ever admitted that the 
money advanced by him to the company had been paid. to 
him. It is manifest that he made this statement and admis- 
sions In ignorance of his legal rights, and from the evidence, 
we see nothing that should be held to conclude bim from 
asserting them in this suit.” | 


The case of Bradly ». Ballard, 55 Ul. 413, was a bill in 
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chancery filed by Bradly against Ballard and others, tor the 
purpose of enjoining the coilection of certain promissory 
notes, given by the corporation of which complainant was a 
stockholder. 

Mr. Chief Justice Lawrence, in delivering the opinion of 
the Court, said :— 


“While courts are inclined to maintain with vigor the lim- 
itations of corporate actions, where it is a question of 
restraining the corporation in advanee from passing heyond 
the boundaries of their charters, they are equally inclined, on 
the other hand, to enforce against them contracts, though 
ultra Eres, of which they herve eee yee if thee he nents, This is 
demanded hy the plainest principles of justice. 2 Kent. 1 
Ed., p. 381, note: Zabriskie vr. UC. C. & C. R. RR. Co., 23 
iow. U. S. 3613 Bineoli ». M.S. & NR. §. B. Be COs, Se De 
¥. 2583; Cary ¢. C. & T. RR. R. Co... 20 Barb. 35: Parish v. 
Wheeler, 22 N. ¥. 494: Groff vr. A. L.. FT. Co., 2] &. ¥. 324: 
Arventir. San Francisco. 16 Cal. 255: MeCluer «. Maneches- 
ter & L. R.. 15 Gray, 124: Chapman e. M. R. & L. BR. R. 
Co., 6 Ohio, 157: Tall «. Mut, Fire Ins. Co... 32 N. TL. 207: 
Railroad Co. 7. Llownrd., 7 Wallace. f15. 

“s The horrowilng of Piney Wits not in itself an net witra 
reves, nor Was the giving Of notes. The money was not bor- 
rowed lo lie trsecl for nny illeon| (>) inimoral purpose, The 
lenders have been guilty of ne violation of law, nor wrong of 
anv kind. The corporation has received the money and 
used it for a purpose. whieh whether w/fra rires or not was 
tinngtrestionabyly the sole is ee tor whiel the corporitors 
sssocinted themselves tovretlrer, speed for whieh cotiphitnant 
hecunmie host an x tneodele ¥ odiistics resquires tie corporation Te 
Peper the Phieories \ it liss thous borrowed sinned expended, 

6 lt te mecrense Them protits, Tia \ embarked in enterprises 
het suthorized Hy thet ehnartes . si if ts Te thine prersotis and 
when eee ssi for bhi sleoaneemeut f ji slice, bhi shock hold- 
ers will be presumed to have assented, since it ts in then 
power to restrain ther when they Irahisvress the lint of 


their chartered authority.” 


eeeetieeaiedtieattiicsmen meetin. naaeten aan 


7 es 
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lI. 


The constitutional right of trial by jury has not been 
formally taken away, although plaintiff in error respeettully 
submits that this was practically done by the court below. 

Feeling this, as he does, very keenly, he desires this hon- 
orable Court to carefully consider the third assignment of 
errors: that what he feels to be a great wrong to him may 
be righted, if the views of the law entertained by him are 
correct. ; 

What is a question of fact? This court answers this ques- 
tion so faras is important upou the main point in this case 
very concisely in’ Railroad Co. 7. Bank of Ashland, 12 Wal- 
lace, 227, 231, where it is stated that : — 

"Surely, the question whether the negotiation of bonds 
Was a sale ora loan ts ordinarily nid pra facie il question 
of fact. To make it a quéstion of law, some fact must be 
admitted or proved which fs irreconcilable with one conclu- 
sion or the other.” ‘ : 

There is no fact admitted, or proved, in the case at bar, to 
make it a question of law under the rule thus laid down by 
this court. The advancing ot the stock by plaimtil to de- 
fendant was a sv/e ora Jodw. No fact is “admitted or proved 
which is irreconcilable with one conclusion or the other.” 
It is as clearly and purely: a question of fact as Was ever pre- 
sented in a court of justict. 

In Greenhet v. Birth, & Peters, 202, 209, this court 


suivVvsi— 


"The counsel tor the pjaintif! further praved the Court to 
instruct the jury that the Yevidence was not sufficient to prove 
that the contract bet ween, Morris, Nicholson & (rreenliet, ol 
the one part, and Stewart, on the other, had been annulled 
or rescinded between the parties HT why Tithe prior to the 


=~) 
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execution of the deed by the plaintiff and Morris and Nichol- 
son, In May, T8760 If this instruction be considered as 
asking the Court to determine on the effect of the evidence, 
it was properly refused. It is the province of the jury to 
weigh and decide on the suflicieney of the evidence, and from 
the words of the Instruction it would seem to be conceded that 
there was some evidence of the rescission of the contract, as 
the Court were asked to instruct the yur that the evidence 
Was not suflicient to prove the fet, 

2 Where there Is bap ery dence tending lo prove ii particular 
fact, the Court are bound to so instruct the jury when so 
requested, lyurt thes Cribb locally vive ctnn Hstriuction 
Which shall take from the jury the right of weighing the 
evidence, and determining what effect it shall lave. In this 
view the Cireuit Court did not err om retusine the above 
instruction.” 

brief extract from other decisions of this Court are given 
below in harmony with the foregoing : 

“It is hardly necessary to say. that, if there was any evi- 
dence tending to prove that the deceased Was insane when 
he took the poison whieh caused his death. the jvdve was not 
bound to and fadeed could wot properly take the evulenes 
from the jury. The weight of the evidence is for them and 
not the judge TO pottss Upon. 


[nsuranee Co. rv. Rodel. {5 Tos. 235. 258. 


"When a case tainly depends upon the effect or we ight of 


testimony, it Is one one for the consideration of the jury, 
under proper directions as to the principles of law invelved, 
It should never he Withdrawn frou tlie Hi titiless thie festiiony 
he of such it COMCTUSEN chavacler fis To eoupel the Court, itp 
the exere 8° oft it sound qudiodak dis retion. ter set uside xs Vel- 


dict i Opposition to *s 


Insurance Co. «. Doster. 106 TLS. So. Sy. 


The same rule is applied in 


National Bk. ¢. Citv Bk., 10) US. 668. 


PE A ta 
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Sect. 914 of the U.S. Juéliciary Act ts as follows :— 

"The practice, pleadings, and forms and modes of pro- 
ceedings in civil causes, other than equity and admiralty 
causes, shall conform as near as may be to the practice, 
pleadings and forms and modes of procedure existing at the | 
time in like causes in the cogurts of record of the State, within . 
Which such cireuit of district courts are held, any rule of 
court to contrary notwithstanding.” 

The rule of practice in the State of Missouri, where this 
cause Was tried, is set forth mm Gregory 7. Chambers. 78 Mo. 
p. 208. The Court says : + 

” No rule of laoe is geioureé trialy yrouuded aT this practi of 
this State than that the jury ¢s the sole judge of the weight 
of evidence snnd the credibility ot the Withesses, (pon this 
port of thes province The pril jf ix prcrie thi if fi, — 

In Kelly vr. TH. & st. Joe. RR Co. TO Mo. 607, the 


Court defines the provinces of a jurvoin the following lan- 


” When the fucts “2 7°¢* disprted col tia erodibility of \\ ithesses 
is drawn in question, cor “opnntertial fact Is fon aT doubt. or 
there LE rife penceen fey hy A POTE "Be ALITY five is prove ba. the CS, 
under proper Instructions show! he subiusitted tao the jury, 
/i Ss fOr thie jury ued pital thy Ciayl Te ptss (it) thie welroht oft 
evidence where there ts vig cerlence 

To the “fhe etleet Is 

Loox 7. ft. St: doe. &. Be. Ca... GS Ma. BOX. 
. s 6 . i . 
Putt 7. Cloney, 62 Mo. 116, 
Holliday ? Jones, au \lo. Is}. 
e 
Kimerson 7. Sturgeon. IS Mio. 170. 
Dbradtora oF Rudolph, be NIo. }~ i), 
st. Vrain ie :. I}. { se chy \la. thee. 


The Supreme Court. mn Routsone 7. Prentice Railroad, 44 


Mo. 236, applied this rule of practice in oa oense which pos- 


eee Se ee Seow gh epee = 
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sessed none of the strong points of the case at bar, although 
based upon an implied contract. 
Wagoner, Justice, delivered the opinion of the court :— 


“Plainti! commenced his action, claiming a balance of 
$451.50, on account of a lot of cord wood contracted for, 
sold and delivered by him to the defendant. The answer 
denies all the material averments of the petition. 

“The case was tried before a jury, and the plaintiff had a 
verdict and judgment in the Cirenit Court, which judgment 
the District Court atlirmed. 

“It is contended that there was an entire want of evidence 
to support the verdict. Upon ibeNXatination of the reeord, 
I cannot say that there was no evidence conducing to prove 
the issue tendered by the plant From the faet that) the 
plaimtiths wood wes pristerencl tloneside of the road with lis 
name upon it, and that defendants agent measured the 
wood and the road used it, the jury might have inferred or 
deduced an contract. [fords wot wees ssc to POPE Oi CLPTESS 
conliact, // wish hy cunplied OTT fue fs cel crrcupwstances. 
It Is true there Wits evidence tenelineg le shiow thist the wood 
Wis furnished to another party. trom whom the road pur- 
chased. Dut it was, at lesst. oo qe s tion of tact for the jury 
to determine, ued poet within the peor ene of thie (onrt fe 


decide” 


The requests presented on behalf of plaid in) error, nna 
rejected by the court below. we believe embraced the law 
applinble to the tacts of this case. and should not have been 
rejected. This assertion. it is believed, lias been conclusively 
shown to be true in the foregoing argument and upon the 
authorities cited. 

We are aware of the fact that this court does not. as cuses 
ure ordinarily presented, res ew the ay lence for the pL prse 
of passing pon the merits of the CONTPOVErSY, 


jut where the trial court bus taken a case from the yur hy 


instructing them “that under the evidence adduced thes 


ae ow eee ae 
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could cdo nothine but tind for the detendant.” and this 
aetion lisis byeeeny Hssterned ‘ts OTror, “rrred Why lt 
the ense are substantially presente L toy the |) 
it becotpes it) pred tf question: of mtiw. city bial 7 

fret. whether. under the faets and ciretnistances surrounding 
plaitil’- Irittisnetionus with hefora bil tae ~entitied to reeover., 


We are not aware oF this Jcourt relusihnye to examine Tin 


. ee - 7, — 

recore —tifherentiv«stor fee seiviseadd of the ‘Framtibieis toy) vinieh 
. . 

. ; , , 

petecreatidl rest= lis cititin. and thervetore gsi stleb eNsitiiinations, 
. . ' ‘ 

heiue thicosT prreoTaotdnadd iy eaoneyen it l t i its ile 
4 . 

aa ; ‘ ’ } ! | ‘ o | 
Watt (dij) cilenit, ii . Pivsal ~ild 5 Weees nm i pee = 40] is] iil 


(court after ~ilt ly Ibis pve Pieohy ine 1) by Ppa: 


; , . , 1 . , ,* ; ' } 
We Phrererore masig Plpat tiie meberrppehad «ol fT rt] hepow bp 

| ! . - ¢ | 
reversed, mtd tire catise Desde ditbet | ~ foo Ubye 
, ; ' 

Coreuit Court pset aside the \ fw Waa 


MILLARD Ro. POWERS. 
|. 2. WRIA 


>’ 4 . . 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, L836. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI 


HORACE H. ELDRED, | 
Plaintiff in Error, | ° 
i 
vs. , 
> Vo. Nf 
THE BELL TELEPHONE COMPANY 
OF MISSOURI, 
Defendant in Hrror. 


STATEMENT AND BRIEF FOR DEFENDANT IN 
ERROR. 


HENRY HEPCHCOCK, 
Of Clowns i for De fendaut in Error. 


Nixon-Jones Printing Co.. Law Printers. 210 and 212 Pine Stree!. St. Louis. 


{ 
a 


~») 


Sow . , ¥ 
that plaintiff is a citizen of the State of New York and the 
defendant a corporation organized under the laws of Mis- 


. . . . . ‘ > . . 
sourl and a eitizen of said State, it states the cause of 


_ . - . e 
action in the following words :'— 
: é 


And the said plaintiff further states that heretofore, to- 
wit, on the L9th day of Decémber, 1879, at the special 
instance and request of the defendant, he advanced, fur- 
nished, and delivered to the defendant, to be by the 
defendant accounted for to the plaintiff, two hundred and 
fifty shares of the capital stock in said defendant corpora- 


tion, of the par value of one hundred dollars per share, of 


the personal property of the plaintiff, and which was then 
worth one hundred dollars per share, and twenty-five 
thousand dollars for the whole two hundred and fifty shares, 
and which the defendant then Yeceived from the plaintiff 
and afterwards appropriated to its own use, with the un- 
derstanding that the defendant*would pay the plaintiff for 
the same what it was worth, ‘by means of which the de- 
fendant became liable to pay to the plaintiff said sum of 
twenty-five thousand dollars: set the defendant has never 
paid the plaintiff said sum of ‘money or any part thereof, 
but refuses so to do. . 


Thereupon judgment is asked for $25,000 and interest 


% 
‘ 


and costs. 4 

The answer of defendant, after specifically denying each 
allegation in the petition, sets e an affirmative defense as 
tollows :*— 

é 

Defendant further states the,fact to be that on or about 
December 19th, 1879, said plaintiff, who had) previously 
become entitled to receive trom: this detendant as one of 
ihe original corporators thereof a total of 2,250) shares 
of said stock, did himself expressly agree to relinquish and 
and did relinquish and surrendey to this defendant his right 
to receive from said defendant 250 shares of said) stock ; 
that saidagreement was voluntarily made by plaintiff at his 


' Printed Record, p. 3. 
*- Rec. p. 4. 


own instance and in consideration of certain benefits to 
him, said plaintiff, as a stockholder in said company, which 
were expected to accrue to him from such surrender of 
suid 250 shares of stock to said corporation, by enabling 
said detendant corporation therewith to acquire from. third 
parties for the benetit of all the stockholders in the defend- 
ant corporation, including said plaintiff, certain valuable 
rights and property for the prosecution of its business and 
purposes ; that for said expected benefits and considera- 
tion, the plaintiff did not, as alleged, advance and furnish 
to the defendant corporation, but did expressly surrender 
to said corporation his right to receive from it said 200 
shares of stock, and did then and there accept from this de- 
fendant, in full satisfaction of all right and claim = on 
the part of him, said plaintiff, against this defendant, 
for capital stock thereof (1980) nineteen hundred and 
eighty shares of the said capital stock of said defendant 
corporation, for which L980 shares a certificate was then 
und there by defendant, through its authorized agents, 
made out, issued, and delivered to plaintiff, and was bv 
him accepted in full of all the shares of said stock to whieh 
he remamed and was entitled; that atterwards, and with 
the knowledge and consent of plaintiff, who was at the 
time president of thre defendant corporation, the sal 2oo 
shares of said stock therein so surrendered and relinquished 
by him, for the consideration aforesaid, were issued for value 
to other parties by this defendant, and thereby the benefit. 
and consideration for which plaintiff had so relinquished 
and surrendered his right tothe same were in tact secured sand 
received, and said agreement of plaintiff on the faith of 
Which this defendant did so issue to third parties said stock 
so previously surrendered by plaintiff, was thereby exe- 
cuted ; and defendant says that by reason of the premises, 
plaintu® was and is estopped from setting up or asserting 
against this defendant or against any other person, any 
Clann or demand for or in respect of said 250 shares of 
stock so relinquished and surrendered bv him, or for the 
value or proceeds thereof or any part of the same. 

And defendant avers that the transaction last herein set 
forth was the same transaction referred to by plaintiff in 
his petition in this behalfand none other, and except in the 
manner and for the considerations above stated by defend- 
ant, it Is not true that in December, 187%, plaintiff fur- 


amigas ; 


nished or delivered to defendant, or that defendant received 
in any manner from plaintiff, 250 shares of said stock in 


said defendant corporation. 
‘ 
Plaintiff's reply to the new matter in defendant’s answer 
was as follows : ! — 


Again comes the plaintiff, andj for reply to defendant's 
“answer, savs true it is that at the Lime plaintiff delivered to 
defendant said 250 shares of stock, it was contemplated 
between both parties to said coftract, that the defendant 
would use said stock inthe purchase or exchange from third 
parties of certain valuable rights ‘and property ; but plaint- 
iff avers that said rights and préperty were to be acquired 
by the defendant in its own namp and for its own and sole 
use, and with no peculiar benefit to the plaintiff which 
would not in equal proportion fe shared by all the stock- 
holders. 

And true it is said rights ayd property were purchased 
from said third parties, but plaintiff avers they were pur- 
chased in defendant’s own name, and defendant has had 
and enjoyed the full and sole Yse and benefit of the same, 
and the price paid for the same was the said 250 shares of 
stock advanced and delivered Hy plaintiff. to defendant. 

But plaintiff denies each add every other allegation of 
defendant’s answer, and pra\s judgment as in the peti- 


tion. , 


a ht . 8 . 
Che cause was tried before Fa jury on October 10, 1882. 


The only witness who testified for plaintiff was the plaint- 
iff himself, who also proved and put in evidence certain 
letters relating to the formation of the defendant corporsa- 
tion, and to the terms upon svhich it was to acquire certain 
rights under the telephone patents owned by the National 
Bell Telephone Company; ;also a copy from the minute 
book of the defendant corppration of an agreement, under 


=~ 


date of December 20, 1879, between the defendant corpo- 
ration and the American District Telegraph Company of St. 
Louis, for the consolidation of said corporations, on terms 
of exchanging the stock in the latter company for stock in 
the former, at the rate of one share of the former for two 
shares of the latter.! 

Three witnesses testified for defendant, namely, George 
F. Durant, its Geeneral Manaver, F. N. Judson, one of its 
attorneys, and I. A. Smith, its Secretary; besides which 
were put in evidence certain proceedings of the stockhold- 
ers of the defendant corporation, as shown by extracts 
from its minutes: also the original certificates of stock 
issued by the defendant corporation to the plaintiff and 
others. ? 

At the close of the testimony the plaintiff praved the 
court to give certain instructions to the jury, all of which 
were refused,” 

At the detendant’s request one instruction was given by 
the court to the jury, hereinafter set forth.‘ 

The court then orally instructed the jury that under the 
evidence adduced they, could do nothing but tind for the 
defendant; and thereupon the jury, without retiring, ren- 
dered a verdict for the defendant 

To the action of the court in refusing and eranting in- 
structions as aforesaid the plaintiff at the time exeepted ; 
also to the ruling of the court in excluding certain testi- 
mony olered tor plaintiff, and admitting certain testimony 
offered for the defendants, as heremafter mentioned, 

The plaiatitl in due time tiled his motion to set aside the 
verdict and for a new trial, upon the usual grounds ; whieh 
motion being overruled on October 30, 1882, the plaintiff's 


lt Rec, pp. 7-27 
Rec. pp. 28-47 
Rec. pp. 47-5. 

' Rec. p. 4s. 
Rec. pp. 45-0 


antibuiins 


bill of exceptions was allowed and signed on November 4, 
1882.! ' 

On November 10, 1882, plaintiff sued out a writ of error 
from this court and service of citation was acknowledged 
for defendant on the same day ;? and so the cause comes 
to this court. 


a 


' Rec. p. 49. 
2 Rec. p. 1. ‘ 


THE QUESTIONS INVOLVED. 


The questions presented by this record relate to — 


1. The ruling of the Circuit Court at the trial in ex- 
cluding evidence offered by plaintiff and admitting evidence 
offered by defendant, against pluntit?s objection ; 

2. The refusal by the Circuit Court to grant certain in- 
structions asked for plaintiff:' 

3. The granting by the Circuit Court of an instruction 
asked by defendant: 

4. The Circuit Court, of its own motion orally instructed 
the jurv that under the evidence adduced they could do 
nothing but find for the defendant :* 

To all which rulings plaintiff excepted at the time. 


Rulings it Bids uee. 


Defendant's objections to certain testimony offered or 
questions asked on behalf of the phiuintiff were sustained hy 


the court, the pluntitf excepting thereto, as follows: 


l. Plaintiff was asked, to whom. in the fall of 1879, 
the title passed to the © Goold and Stock Exchange“ at St. 
Louis, and the ** Western Union Exchange *’ at Kansas 
City, Missouri. Defendant objected to oral testimony on 
that subject, clamming that the evidence should be in writ- 


ing: Which objection was sustamed, and exception tuken.? 


a. | untill having stated threat (ot) November Za IS7!, hy 


ee a ener 
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arrangement with the Western Union Telegraph Company, 
he became practically the owners of the franchises of the 
two telephone exchanges above frentioned, was then asked 
{ 
é 

Q. What were the terms of the purchase by you? 

(Defendant’s Counsel): What purchase ? 

(Plaintiff *s Counsel): Of these exchanges; he says that 
they became his property. 

Defendant objects as irrelegant ; objection sustained ; 


by his counsel,— 


exception taken.! 


3. Plaintiff testitied? that affer acquiring certain tele- 
phone rights he came to St. Louis early in December, 1879, 
and organized the Bell Telephgne Company of Missouri 
With a capital stock of $400,009; but soon afterwards or- 
ganized ** the present company,’? —the defendant corpora- 
tion, of the same name — fot the consolidation of the 
American District Telegraph Company with ** the original 
Bell Telephone Co." that 4,000 shares of stock of ** the 
original Bell Pelephone Company ’” were issued, 2,250 to 
plaintiff himself, and the remaivder to three other parties, 
to whom it: was a gift. Piaintgil was asked —the context 
showing that the question relaged to **the original Bell 


Telephone Company” — 

Q. Did you invest any monet or advance any money at 
the organization of this companw? 

Defendant objects as immaterial: objection sustained 


. . ] 
and exception taken, ‘ 
i 
t. During the cross-examinatton of the plaintiff, Eldred, 
the following ruling Wis tnade ° : 


a 


: ; —— ; > 
(). Did you state that 2,230 gliures of full paid stock of 


the tirst Bell Telephone Company of Missouri was issued to 
you? t 
A. Tam not positive, but I think there was. 
4 
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(). Perhaps T can retresh vour memory. Do vou recol- 
lect about the issue of the first certificate of stock? A. I 
think vou have them in vour hand, sir. 

(). See if these are the original certificates 7 

(Paper shown witness. ) 

Plaintiff objects as irrelevant ; objection overruled, ex- 
ception taken, 

Q. Do vou recognize either of those certificates as issued 
to vou? A. Yes, sir. 

(). How many? <A. 1,980. 

Q). Did vou receive any other certificates of stock but 
that from the company? A. Not that IT remember. 

(). At what date was that issued? A. The 1th day of 
December. 

Q. That is the same day, is it not, that vou elaim= in 
your petition vou advanced 250 shares of stock? A. I 
believe that is the same; these certificates of stock were all 
Issued to me on the same day, or within a few hours of 
each other. 


o At the elose of the cross-examination defendant's 
counsel reterred to a statement volunteered by the withess, 
concerning subseriptions to stock of the Western Union 
Telegraph Company,— saving that if the court considered 
that statemeut relevant to the issues, he would ask the wit- 
Hess further qubestious, otherwise theot, The court replied 


that the statement referred to ** does not bear upon the case ; 


’ 
' 


‘eit was a volunteer remark and may be stricken out.’ 
Upon this the cross-examination closed. To this ruling 
the plaintiff excepted. 

It does not appear that anv such statement by the wit- 


ness was preserved in the bil of exceptions. 


HH. On re-examination of the platitith, bv his counsel, the 


following questions were pruat sand ruling misete : © nm 


(). You say that at a subsequent time, some months after- 
wards, vou had some conversation in reference to this 250 
shares of stock on the occasion of fixing Hy) tatters with 
the Western Union Telegraph Company? A. Yes, sir. 


i 


(J. State whether such conversation was had between you 
and a stockholder or stoe kholders of the Bell Telephone 
Company of Missouri? 

Defendant objects as inc ompete nt; objection sustained 
and exception taken, 


‘ 
The foregoing were all the rulings of the court, exclud- 
ing evidence for plaintiff, to whieh exception was taken. 
Objections on the part of ‘the plaintiff to testimony 
offered or questions asked by defendant were overruled 
follows : — 


, 

1. G. F. Durant, General Manager of the defendant cor- 
poration, testifving for defendant, identified a paper con- 
sisting of three sheets, as having been prepared at the office 
of Overall & Judson, attorneys for the defendant corpo- 
ration, in connection with the ebnsolidation of the original 
Bell Telephone Company with the American District Tele- 
graph Company ; and that said Bapers were prepared as part 
of the minutes of a proposed meeting of stocklolders of the 
original Bell Telephone Compang, and were examined by the 
plaintiff, Eldred, at the time. ‘Phe witness’ attention being 
ealled to certain interlineations appearing on said three 


sheets, the following further ‘ren were asked: | — 


(). In whose possession have,these papers been since that 
time? A. In the possession of myself and Mr. Smith, the 
Secretary of the company. 

Q. Can vou state how what f. written on these papers, as 
Including the interlineation, oy the intermediate page in 
pencil, compare with the mindtes of the company as writ- 
ten out? : 

Plaintiff objects ‘ts ine mggotent : objection overruled : 
exception taken, 
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A. The minutes were written from that draft. My im- 
pression is that [have compared all of them. 


2. The plaintiff having testified in chief that about 
October 14, 1881, he demanded of the defendant the return 
of the 250 shares stock in question or payment to him of 
its value, defendant’s counsel asked the following question 
of the witness Durant : !'— 


QM. When lid the company or its officers first hear from 
Mr. Eldred as to any claim like this? 
Plaintiff objects as incompetent; objection overruled ; 
exception taken. 
A. Some time last October — 1581. 


The foregoing were all the rulings of the Cireuit Court at 
the trial, in respect of the exclusion or admission of testi- 
mony, to which exception was taken by the platntilf, 


Plaintiff ’s lustructious Re fused, 
At the close of the testimony the plaintiff asked the court 
to instruct the jury as follows: 2 — 


“It the jury find for the phuntiff they must assess his 
damages at what thev believe trom the evidence was the 
value of the stock atthe time itt was delivered to defendant, 
to which they may add interest at the rate of six per cent 
per annum from such date as they may tind trom the evi- 
dence a demand was made for payment of the claim by 
plamtith on defendant. 

The jury are structed that an avreement to aecept less 
than was due is absolutely void, and if the jury. believe 
from the evidence that the plaintiff was entitled to receive 
from detendant company 2,250) shares of its stoek, and 
avreed to relinquish to the defeydant all elaim to 250 of 
such shares ino consideration of his receiving L080 shares, 
that such a contract is abs rutely votd and such avreement 


ae 


will not preclude the plaintiff @om recovering the value of 
suid stock. i 

The court: instructs the jury that it is competent for a 
stockholder to make a contrget with the corporation in 
Which he holds stock, and tht the fact that the plaintiff 
was a stockholder in’ the defendant corporation does not 
change the rules of law, that as between him and the cor- 
poration a consideration is) ifPeessary to support the con- 
tract, and the fact that the aplaintiff’s stock might be 
exchanged in value or otherw ke atfeeted as all other stock 
in the corporation would be® exchanged or affected, and 
with no peculiar advantage tp the plaintiff not equally 
shared by all the stockholderp does not coustitute a suth- 
clent consideration to nano a contract between plaintiff 
and detendant. 

In order to Support a contrget of the character stated in 
the petition it is not Hecessaly in order to entitle the plaint- 
itt lo recover tlist ctl} express fcontract oragvreement to pay 
was made but itis sufficient if:the jury believe from all the 
circumstances of the ease thag such was the understanding 
between the parties ut the int of the transaction, 

lf the jury believe from thre evidence that the plaintitl 
delivered to the defendant tte 250 shares of stoek in ques- 
tioll, to be by the defendant used for its own benefit, and 
that nothing was said between them on subject of payment 
for the stock, the law will prdsume that it was so delivered 
with the understanding that defendant was to pay plaintiff 
What it was worth, and this présumption will prevail until it 
shall appear from the evidetfee that it was understood be- 
tween the parties that the trapsaction Was a gilt. 

The jury are instructed re a contract must have as one 
of its essential elements a cousideration, and if the jury be- 

the plaintiff advanced to the 
defendant the stock mentroneil in the petition to be used by 
the defendant for defendantgs benetit. and that defendant 
received and used. the an for its benetit, they are in- 
structed that the law implids a promise on the part of the 
defendant to pay the plaintiff what the market value of 
such stock was at the time Ofpsuch delivery and acceptance, 


lieve from the evidence this 


6 
All said instructions were fused by the court: to which 
the plaintiff at the time excepted. 
é 


— 


Instructions given. 


At the request of the defendant the court gave to the 
jury the following instruetion ; | — 


The fact is not disputed that about the 19th of Decem- 
ber, IS79, plaintil, Ehdred, consented to and authorized 
the issue by the Bell Telephone Company of Missouri to 
other persous previously stockholders in the American Dis- 
trie: Telegraph Company of 250 shares of stock in the de- 
fendant corporation, one share for two in liew of stock 
previously held) by sueh persons in said Distriet Telegraph 
Company; nor is it disputed that such 250 shares of stock 
was so issued to such third persons, and that in considera- 
tion thereof the plant, property nnd franchises of the 
American District Telegraph Company came into the pos- 
session of the Bell Telephone Company by the consolida- 
tion of said two corporations. 

The question for the jury to determine is simply whether 
the plaintit®, Eldred, in authorizing such disposition of said 
200 shares of stock, relinquished and surrendered the same 
to said Bell Telephone Company in consideration of the 
benefit to be derived by himself with other stockholders 
therein from the proposed consolidation of the two compa. 
nies, or whether any agreement was made between said 
plaintiff, Eldred, and the Bell Telephone Company of Mis- 
souri, as a corporation, to the effe a that said’ Eldred should 
be paid for said stock. 

The jurv are instructed that the burden of proving that 
any such agreement was made rests upon the plaintiff: also, 
that in order to render the defendant corporation liable for 
said stock it is incumbent upon the plaintiff to prove an 
nvreement by said corporation to account for or return or 
pay for said stock made by the officers or officer of said 
corporation authorized as such to make such an agreement. 

And the jury are further instructed that no evidence has 
been offered by the plaintiff to the effect that anv officer of 
the defendant corporation Was authorized to make or did 
make with said plaintiff anv such agreement as above men- 
tioned, 


- @ 


é 
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To which action of the court the plaintiff then and there 
excepted. 

The court then of its o¥n motion orally instructed the 
jury, that under the eviderke adduced they could do noth- 
ing but find for the defenflant; to which instruction the 
plaintiff also excepted. | 

Thereupon the jury, without retiring, rendered a verdict 


— * 


for the defendant, and judfement was entered accordingly. 
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ABSTRACT OF THE TESTIMONY. 


It is submitted, on behalf of the defendant in error, that 
the following is a fair summary, or statement, of the result 
of the testimony on both sides in this cause : — 


In October, 187, the plaintiff, Eldred, was general man- 
ager of the telephone department of the Western Union 
Telegraph Company, of New York.!' The National Bell 
Telephone Company (since known as the American Bell 
Telephone Company), of | Boston, then owned certain 
patents under which ** Telephone Exchanges” had been 
and were being organized in different parts of the country, 
under contracts or licenses for the use of telephones. 
Among such subordinate or local companies which had 
acquired such rights prior to November, 187%, were the 
Kansas City Telephonic Exchange, and the Western Union 
Telephonic Exchange, both at Kansas City, Missouri, and 
the Gold & Stock Exchange and the American District Tel- 
egraph Company, both at St. Louis, Missouri. Nearly all 
the stock of the Kansas City Telephonie Exchange stood 
in the name of Eldred, but tn trust for the Western Union 
Telegraph Company, and a majority of the entire stock of 
the American District Telegraph Company, which consisted 
of 500 shares of the par value of $50 per share, was also 
owned by the Western Union Telegraph Company. 

In October, 1879, plaintitl had some correspondence with 


the National Bell Telephone Company, of Boston, through 


Mr. Vail, its general manager, with reference to acquiring 


the right to operate telephonic exchanges in Kansas City 
and St. Louis; which resulted in a proposition to Eldred, 
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contained in two letters; both dated November 29,1879,! from 
Vail to Eldred, stating the terms upon which the National 
Bell Telephone Compdhy would make @ new contract for 
telephonic exchanges ag St. Louis and Kansas City. One 
of the conditions was that Eldred should enter the service 
of the National Bell Pelephone Company at a salary of 
$3,000 per annum; lgit this was subsequently waived. 
The other couditions, I stated in a letter of November 29, 
1879, from Vail to Eld#ed.2 were us follows: — 


St. Louis: Contract go be made for district: or exchange 
purposes to expire at the same date with the present agree- 
ment between our compiny and the Kansas City Telephonie 
Exchange ; the form, Air new standard, and the rates to be 
the regular rental less a§discount of 50 per cent until March, 
1881; after that regular rental without discount until the 
expiration of contract. , The present contract between this 
company and the A — District Telegraph O'o., of St. 
Louis, to he surrendered. 

Kansas City: Present agreement between this com- 
pany and the Kansas City Telephonic Exchange to be sur- 
rendered ; a new arrangement to be made covering same 
period ; form to be our MCW stundard ; rates to be the same 
us in present agreement} 

«The regular rental ut present is ten dollars per annum 
for each telephone, thik company reserving the right to 
change it at its option, put the rate fixed to apply alike to 
all licenses. , 

“At the expiration of {hese agreements this company will 
vive the Bell Telephonef Company of Missouri preference 
over other parties in any arrangement it may desire to 
make for the extension @f these licenses.’’ 

It appears from a lettre of November 20, 1879, from the 
National Bell Telephone Company (W. H. Forbes, Presi- 
dent), to the Western (nion Telegraph Co., which was 
also put in evidence by the plaintiff, that the Western Union 
Telegraph Company had trniad ‘a contract with the National 
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Bell Telephone Company to transfer to the latter all the in- 
terest of the former in the companies operating the tele- 
phonic exchanges at Kansas City and St. Louis, above 
mentioned,! 

At the same time that this correspondence was had by 
Kidred with the National Bell Telephone Company, he 
iInade an arrangement with the Western Union Telegraph 
Company by which was transferred to him, ino accordance 
withthe letter from Mr. Forbes nbove mentioned, the inter- 
est of that COMPLY in the Gold and Stoek Exchange, of St. 
Lous, and the Koitsas City Telephone lixchanee. Dut 
it Was still HeCESsAPry for him, in order to tulftill the cond- 
tions imposed by the National Bell Telephone Company 
(in Mr. Vail’s letter to Eldred of Nov. 20, 187% ).° to ae- 
quire control ont tlh Americ ill [ists bert Te leorvatpoly ( “OEEED rN 
in order to surrendet the CXIst ner contract bet ween if nel 
the Nations: 1} I] Teleplio 14° (Company. 

Armed With these rerreements thie arp pee ~s}ODS Mr. lolelred 
pro ceeded to St, Lous. ind on December > ESehho oreanized. 
under the laws of that State, the Bell Ti leprhs ne € eb 
of Missourt, the nominal capital steek of said) corpor- 
ttionw beinw fixed at S400,000, divided into 4.000 shares 
of S1OO each, Phe } bib Wa to issue these 4,000 shares 


oft stock its fill paid, te \l ‘ Pe lelredd cor persons reamed 


by him. in consideration of the transfer to sard corporation 
. ' 

7 the rights acquired Hy bpitan Proorn (>! reat tye r, promised te 
. ' y . ! ’ ! 4 > } ‘ . 

bitthh FOV —— Line Neitionsal Lhe I | bepen nie 4 otha pare, bt \lr. 


Vail’s letter of Nov. 20, 1879, ip rere the conditions therem 
mentioned. “Tn order to form this corporation, however, it 
was necessary, under the laws of Missouri, that there should 
he five stockholders.” Accord erly . \MIr. hldred wor ected fern 
personal friends of his, Messrs. Neut and Storke, of New 
York. and Durant and Smith. of St. Louis. as bis associates 


foo threat purpose, and worre ed te vive them certain A 
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tions of his interest in the rights conceded or promised to 
him by the National Bell Telephone Company, as follows ; 
Storke 750-4000ths, Kent $50-4000ths, Smith 20-4000ths, 
and Durant 750-4000ths ; Kldred himself to retain the re- 
maining 2,230-4000ths.1. No money was paid by any of 
these five corporators, qr intended stockholders, for 
these interests, nor was re of them called upon to pay, 
nor ever did pay,! to the Rell Telephone Company of Mis- 
souri, any money for any of the stock of said company 
which was issued to them.§ All their stock was intended to 
he, and afterwards in fact was, issued as full paid stock 
to said several parties, in the proportions finally agreed on 
between them: the considdration which the Bell Telephone 
Company of Missouri war receive for said 4,000 shares of 
stock, of the nominal or® par value of $400,000, to be is- 
sued by it as fully paid eine the transfer and assignment 
to it by Eldred as above sffited of all the rights, concessions 
and franchises which the National Bell Telephone Company 
had promised, upon the gonditions stated in Mr. Vail’s let- 
ter to him of Nov. 24 L879,’ to grant. And it appears 
from that letter that it fas understood between Eldred 
and the National Bell Telgphone Company that these rights 
were to be transterred by imton corporation to be formed in 
Missouri, under the all 
of Missouri. 

On arriving at St. Lq@uis, about the Ist of December, 
187%, Mr. Eldred emplowed Messrs Overall & Judson, at- 
tornevs of that city, for phe purpose of drawing the papers 


of the Bell Telephone Company 


necessary for organizing and launching the corporation. 
ey. ee oe | 
Messrs. Durant, Smith aid Eldred, being a majority of the 
proposed COrporators, Wore in ‘eo Lous. \Iessrs. Kent 
and Storke being in New§ York, Mr. Eldred brought proxies 
to St. Louis to es them there.! Several meetings 
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were held by Eldred, Durant and Smith, some of them at 
the office of Overall & Judson, and on December 3. 1879, 
the Bell Telephone Company of Missouri was organized 
under Articles of Association bearing that date, Eldred 
being made the President of the company. He was also at 
that time President of the American District Telegraph 
Company, whose contract with the National Bell Telephone 
Company had still about one vear to run. 

lu -pursuance of the original agreement above stated 
between them, the entire authorized capital stock of the Bell 
Telephone Company, to wit 4,000 shares, was subseribed for 
by the five corporators above named ; Eldred subscribing for 
and having allotted to him 2.230 shares, Storke and Durant 
each 750 shares, Kent 250 shares, and Smith 20 shares ; and 
certificates of stock for those amounts respectively were at 
first made out, with the intention of delivering them to said 
subscribers. ! 

lmmediately after organizing the Bell Telephone (lom- 
pany of Missouri, on December 5, 1879, as above stated, 
Kldred went to Kansas City and went through some ** for- 
malities ’* there, including the obtaining from the Kansas 
City Telephone Exchange an instrument under date of 
December &, 187%, hy Which its rights under its contract with 
the National Bell Telephone Company were transterred to 
the Bell Telephone Company of Missouri: thus fulfilling 
that part of the conditions preseribed by the National Bell 
Telephone Company. From Kansas City Eldred went to 
Denver? on other business, and returned to St. Louis about 
the DSth or 19th of December, in order to complete the ful- 
tilment of the conditions preseriiy DD the National Bell Tele- 
phone Company, im Mr. Vail’s letter to him of November 
20,1879, by procuring the surrender of the contract with that 
company which was still held by the American District Tele- 
graph Company. At this point a ditheulty was met. The 


20) — 


entire capital stock of the Bell Telephone Company of 
Missouri, 4,000 shares in @ll, had already been disposed of 
as above stated. That company had received no money for 
any of said stock, and hadallotted the entire 4,000 shares, 
as fully paid, to the five corporators above named ; and it had 
nothing left with which te, compensate the American Dis- 
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trict Telegraph Company @r its stockholders for surrender- 
ing their rizhts under the telephone patents, which they 
held under the still outstanding contract between that com- 
pary sna the National Bell Telephone Company.! 

On December 19, 1879, a consultation was held between 
Mildred, Durant and Sinitlf, at the office of the Beil Tele- 
phone Company on Sixthe Street, in St. Louis, as to how 
this difficuliy should be overcome. This meeting, or con- 
sultstion, Was not a meeting either of the Board of Directors 
of the Bell Telephone Company of Missouri, or a meet- 
ing of the stockholders od that company as such, but 
siinply a conterence bet weep Eldred, Durant and Smith, as 
individuals? interested in efulfilline the remaining condi- » 
tions Lnposed by the National Bell Telephone Company, 
and without the fulfillment of which? it would be tmpossi- 
ble for the Bell Telepliong Company of Missouri to pro- 
ceed with Its business as contemplated, 

The following extract fram Eldvred’s testiinony on cross- 


ex:uuination relates to this eR _— 


Q. State, If you ean, basa tetually took place — not 
vour hnagination or understandings, but what actually 
took place ut the Lime voy avreed that this Yo) slerres of 
stock should be issued to ghe stockholders of the Ameri- 
can District Telegraph fale ¢ 

A. Allthat T remember sebout that particular portion of 
it is that it was at no meeting of the board; so far as mv 


recollection goes Mr. Durat was the only person present - 
t . 
} 
|) 
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and we found by figuring up the stock that we hadn't 
enough shares to take in the American District Telegraph 
Company of St. Louis. These gentlemen in interest were 
all personal friends of mine. Some of them were in New 
York, and I had no authority to make any concessions for 
them, and I therefore agreed with Mr. Durant, who was 
vice-president and general matiager of the company, te ad- 
vance 250 shares of the stock of the Bell Telephone Com- 
pany of Missouri, so that we might take up the entire eapital 
stock of the American District Telegraph Company. 

Q. You say that vou ** agreed.’ What did Durant say ? 

A. Mr. Durant didn’t have much to say about it; [Twas 
the owner of the property, but he acquiesced generally in 
all I did. 

Q. You offered these 250 shares of stock to be used in 
that wav ? 

A. Yes, sir. 

Q. And Durant acquiesced in it ? 

A. Yes; he acquiesced or he wouldn't have taken the 
stock. 

(Q). Wasn't Mr. Smith present at the time ? 

A. No, sir; he was not. 

(). Are you sure of that? : 

A. Iam. 


[t appears that the mode in whieh it had been determined, 


upon the advice of Messrs. Overall & Judson, to secure 
the rights held by The American District Telegraph Com- 
pany under their contract with the N itional Bell Telephone 
Company, was, that a consolidation should be effected, un- 
der the laws ot Missouri, of the Bell Telephone Company 
of Missouri, as already organized, with the American Dis- 
trict Telegraph Company. . But) the question which now 
presented itself was, —sinee the entire stock of the Bell 
Telephone Company of Missouri had been subscribed for 
and allotted as above stated, — how to provide an considera- 
tion or compensation from the Bell) Telephone Company 
of Missouri to the Amertean District Telegraph Company, 
or its stockholders, for their surrender of those rights? 
The conference between Eldred, Durant and Smith on 


that subject Wits Very brief, the question bemg solved ly it 


voluntary offer made by Eldred himself, that he would give 
250 shares out of the 2,250 shfres of stock in the Bell Tel- 
ephone Company of Missouri which had already been 
reserved by and allotted to himself, to be exch: aunved by the 
Bell Telephone Company of Missouri for the entire capital 
stock of the American Distrfct Telegraph Company, con- 
sisting of 500 shares.! In a words, Eldred offered to 

capital stock of the Bell Tel- 
ephone Company of Missouri, 1,980 shares, instead of the 


take, as his proportion of the 


2,230 shares he had originalfy reserved for himself. This 
offer was at once agreed to iby his ussoviates, and Eldred 
and Durant immediately we aD from their office to the office 
of vee all & Judson to have the papers prepared accord- 
ingly. 

It further appears from tie testimony that Mr. Judson, 
as attorney for the Bell Tefephone Company of Missouri, 
had already prepared certain resolutions? to be adopted by 
the stockholders of the Bel} Telephone Company formally 
setting forth the aeceptanced hy threat COM Panny from Keldred 
of his proposition to trans fed to it the rights granted to him 
by the National Bell Telephdne Company. ‘This paper was 
written in ink, upon two Sheets, and had been prepared 
upon the original plan of cing Kldred 2,230 shares of full 
paid stock, and dividing tha remaining 1.770 shares among 
the other four corporators by the proportions above stated, 
Immediately upon Eldred’ sgizreement to give up 250 shares 
of stock for the CAE ote mentioned, Kldred nnd 
Durant went to Overall & dudson’s office, taking this paper 
with them, and explained tto Mr. Judson the change that 
had been made, requesting him to make the necessary change 
in the resolutions already drafted. This Mr. Judson did at 
once, interpolating an udigitional page, or sag of a page, 


written by him in pencil, Which set forth an agreement by 
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H. H. Eldred to surrender to the company 250 shares of 
the stock 50) allotted to him, for the purpose of effecting it 
consolidation with the American District Telegraph Com- 
pany. 

The three sheets on which the original draft of these reso- 
lutions was written, including the addition or interpolation 
so made upon it by Mr. Judson at the request of Eldred and 
Durant, were produced in evidence by the defendant, ana 
identified by Durant! and were also identified by Mr. Jud- 
son? who testified that these papers, including the portion 
interpolated in pencil by him on December 19, were prepared 
in exact accordance with specitic instructions given him by 
Eldred and Durant for that purpose. 

On the same day, December 19, IS7°, a meeting of the 
stockholders of the Bell Telephone Company was held at the 
office of said company, at which Messrs. Durant, Eldred, and 
Smith were present. Defendant produced and put in evi- 
dence, from the minute book of the defendant corporation, 
the proceedings of threat meeting?” is therein entered, rom 
this record, it) appeared tliat Mildred was chairman of said 
meeting, and that apreanble and resolution was offered by 
Durant, and unanimously adopted; whieh resolution, as 
appearing On} rid Minutes, was tdentical with the contents 
of the original paper testified to by Durintand by Judson 
its having Ppere ty originally prepared ry diucdson, is the attor- 
nev of the COMPPPINY, senna subsequently altered tev tim, 
under specific instructions from Eldred and Durant, by in 
terpolating the further statement therein contained in refer- 
ence to the surrender by Eldred of 2590 shares out of the 
2 250) shares origin lly alfotred te him, tor the purpose of 
effecting the consolidation with the American District Tele 
eraph Company, 

The precise change so made by Judson, under tostruc- 


tions from both Eidred and Durant. inthe resolution as 


, 
te 


originally drafted, was 4s follows,—the words — below 


printed in italics being tle words which were so interpola- 
ted in the resolution as orfginally drafted.! 
: 

Resolved, That in consideration of the complete assign- 
ment to this corporation due form of all the rights, title 
and interest of said parties in said exclusive rights, con- 
cessions and franchises, sB that the same may be as fully 
possessed, enjoved, and ehforced as by said Eldred, this 
corporation hereby allots) and sets apart to said parties 
4000 full-paid shares of ifs capital stock, constituting the 
authorized capital stock GF said company, to each of said 
parties a proportionate 7” of said 4,000 shares, according 
to his interest in said rights, concessions and franchises, and 
according to the subscriptidn of each to the capital stock of 
this company, and constitugng a full payment of said sub- 
scription: H. L. Storke, 74) shares: George H. Kent, 250 
shares; E. A. Smith, 20 sgiares; George F. Durant, 750 
shares; HL. H. Eldred, 2,230 shares; aud in consideration 
of the 1qree ice vt of //. IT. Eldred fo surrender fy this COM- 
pany PSO shares of stock sa allotted to him for the purpose 
of effecting a consolidation Ai th the American District Tele- 
graph Company of Nf, Louis a certific lp of 1.980 shares 
shall he INSUP? f fy SN’ aid Eide “dl. and the said DSO shayes SO 
surrendered shall he a in the POSSESSION of this come 
pred, sh ji ct to issuance hei rafter for said Purpose of cone 
solidation; and the officers Gf the company are directed to 
issue in due form or es sof said stock to said parties 
above named, and to do and fberform all acts necessary and 
proper for the full acceptange on the part of this company 
of the aforesaid agreements a t propositions of the National 
Bell Telephone Company inf the execution of contracts or 
otherwise. 


to surrender 250 shares out fof the 2.230 shares of stock 


originally reserved by aud tted to him. In order to. fur- 
nish to the Bell Petpho Company of Missouri the 
tire stock of the American 


the rate of one. share 


means of purchasing the 
District Telephone amet: 


1 Pr. Rec. pp. 32-33 


In accordance with this a 2 ment on the part of Eldred 
® 


2 — 


for two, the certificate of 2,230 shares said stock which 
had previously been made out for Eldred, but not de- 
livered to him, was destroved and another certiticate 
prepared for 1,980 shares, which was delivered to to 
and receipted for by Eldred. Said certificate and receipt 
were put in evidence by the defendant;! the original 
number 2,250, which had been written on the stub of the 
certificate first made out for Eldred, being crossed out and 
the number 1,980 substituted, on the stub, so as to corre- 
spond with the shares actually issued to him. 

It further appeared, both from the testimony of Durant? 
and from that of Eldred himself,’ that no agreement, either 
written or oral, was ever made with Eldred by any officer 
of the Bell Telephone Company of Missouri, as such, in 
respect of these 250 shares of stock surrendered by him, 
hor Was any action ever taken by the Board of Directors of 
said company on that subject, nor anv promise made to 
Eldred in respect of said 250) shares by any officer of the 
COMpAany 5 nor wis any demand ever made by Kldred TEP 
the Bell Telephone Compayy in reference to his alleged 
claim for the return to him of said 250 shares of stoek, until 
October 14, I881, nearly two vears after he had accepted, 
under the circumstances nbove stated, a certificate for 1,480 
shares, In pursuance of the resolution adopted at the stock- 


holder’s meeting on December 19, L879, above set forth. 


The foregoing statement contains, in substance, all the 


testimony offered at the trial of said cause. 


1 Ree. p | 
Pr. Rec. p. 34. 
’ Pr. Rec. p. 13 


ARGUMENT FOR DEFENDANT IN ERROR. 


, 


‘ 


in 


The Circuit Court did not vile excluding the testimony 
offered by plaintiff and objected A, by defendant, as above 
set forth; nor in overruling the phjections hy plaintiff to 
testimony offered hy defendant, “f above set forth. 


It is not supposed that any serigus question will be made 
here in respect of the rulings on efidence above mentioned ! 
nor is it necessary to discuss them Jn detail. 

It is submitted for defendant Bn error that in) each of 
those rulings the court correctly, applied familiar rales of 
evidence ; and, even if any or all‘of them were held to be 
erroneous, they related to no m#terial matter, nor could 
have affected the tinal decision of the case. Bach of them 
is fully set forth in the preceding statement, if this court 
should find it: necessary to pass uffon them. 


II. 
t 


The Circuit Court did noterr gy refusing the hast ucliOons 
ask df hy plaintiff, or eithe r of len. 
® 

If this court shall hold, as hpreinafter contended, that 
the instruction given by the Ciredit Court to the jury of its 
own motion —to wit, that under'the evidence adduced they 
should find for the defendant, was a correct legal con- 
clusion from the whole evidence, git follows that the instrue- 
tions asked for bv phiuntitf erg properly refused; and on 
that theory, it would be oe to consider the plaint- 


1 Supra, pp. 7-11. 
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iff’s instructions in detail. But, without reference to the 
legal effect of the evidence, taken asa whole, each of said 
Instructions was properly refused, for the following rea- 


sons: — 


1. The Circuit Court properly refused plaintiffs first in- 
struction to the effect that if plaintiff should recover, he 
was entitled to interest on the principal amount sued for, 
from date of demand made therefor. 

The question of interest in this case, if the plaintiff was 
entitled to recover, depended on the statute of Missouri 


concerning interest. 


lL Am. Lead. Cas. (5th ed.) 645 (529); 
Young v. Godbe, 15 Wallace, 565. 


That statute provides that in the absence of a written 
contract fixing the rate of interest, creditors shall be enti- 
tled to receive interest at 6 per cent per annum in the fol- 
lowing cases : — 

On money due on written contracts ; 

On accounts, atter they become due and demand of 
payment is made ; 

On money recovered for another's use and retained with- 
out the owner's knowledve : 

()y) all other Toney due or to become die, on which pave 
ment of interest has been expressly promised ; 


Qu money due under any julgment or order of court. 
l Rev. Stat. Mo. IS79, p. 458, chap. 41, see. 2725. 


Interest Is het nllowed by this statute in) many other euse 
than these, and is therefore recoverable in no other case. 
The demand here sued on talls under neither of the above 
heads, being (as alleged) an agreement to return to the 


plaintul certain shares of “tock alleged to have been ad- 


— 


vanced by him to defendant, —such agreement, if it 
existed at all, being an implied agreement only, the 
plaintiff himself testifving ! that no express agreement was 
ever made with him on the subbect. 

2. Each of the remaining five instructions prayed by 
plaintiff? was properly refused; because each of them was 
based on a theory of the cases not only unsupported, but 
contradicted, by the testimony. 

(a). Plaintiff ’s second instruction was improper, because 
it was neither alleged nor proved that plaintiff ** agreed to 
relinquish to defendant all elainf to 250 of such shares in 
consideration of his receiving WYS80 shares.”’ The proof 
was clear that plaintiff voluntar Hy offered to and did sur- 
render to the defendant compan his claim to 200 of said 
shares, in consideration that the’ defendant should use said 
shares in effecting a consolidation with the American Dis- 
trict Telegraph Company, and spould thereby procure the 
surrender to it of the outstanding contract held by the Dis- 
trict Telegraph Company. Sucht surrender or transfer of 
said contract was a condition which plaintiff himself had 
undertaken to fulfill, as part of hi own contract with the 
defendant company for the absoli{te transfer to it by him of 
the rights conditionally promise@ to him by the National 
Bell Telephone Company. In other words, a valuable con- 
sideration was received by plaintiff for the surrender of said 
200 shares of the defendant company, in this —that only by 
means of such surrender, for the purpose stated in the reso- 
lutions of consolidation,® plaintit? was able to fulfill his own 
obligations, to the defendant company on the one hand and 
to the National Bell Telephone Cofiapany on the other.4 

(4). Plaintitl’s third instructiontwas obviously improper. 
Plaintiff did receive (as above shown). a valuable consider- 


ation for surrendering or waiving his claim to said 250 


1 Pr. Rec. p. 13. 
~ Pr. Rec. pp. 47-48. 
3 Pr. Rec. p. 33. 
‘ Pr. Rec. pp. 15; 19,20; 32, 33 ; 


— 


shares of stock. The fact that other stockholders in the 
corporation were also benefited thereby is wholly immate- 
rial. 

(c¢). Plaintiff’s fourth instruction was properly refused, 
because there Was no evidence to support it. The plaintitl 
himself testified not only that there never was any agree- 
ment between him and the company, or any officer thereof, 
in respect of this stock.! but also that his own agreement 
with Durant and others to take 1.080 shares instead of 2,250 
shares of the capital stock, and that the remaining 250 
shares should be used in purchasing the outstanding con- 
tract held by the Amertean District Telegraph Company 
(thus fulfilling his own obligation in that regard), was made 
by him as an individual to other individual stockholders of 
the COMIN g nd th il the only aetion tuken vf th, le fi nil. 
cul COM PAY Wits it~ ecephane Hof said 250 shares of stoek 
for that purpose, whieh Purpose Wits accomplished, 

(7). Plaintiil’s fifth instruction was properly refused. It 
assumed tacts Contrary to the proof, “nd was also ap errone- 
ous statement of the law Upon the faets assumed. The 
jury could hieot tinned, from the evidence before threemn. simply 
‘that the plamtul del vered tothe defendant the 250 shares 
of stock aT question, to be Dy the defendant tse for ifs 
ouin be je fil, and that nothing was said between them on 
subject of payment for the stock.” The jurv must neces- 
sarily have footunied, on the whole proof, that sand stock was 
surrendered by phuntiff to the defendant company to be 
used by it in procuring the surrender by the American Dis- 
trict Ts levrapl Company of its outstanding contraet, 
thereby frultilling the plarmtiP s OW?) oblivration to procure 
such surrender, — and that said stock Wits used for that 
purpose, and that plaintiff, as well as the defendant, was 
benefited therely : Lender such Circumstances the law 
would by no means presume an ** understanding ** that de- 


fendant was to pay the plaintiff anvthing for said stock, 


Pr. Rec. 7. 
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(ec). Plaintiff’s sixth instruction was properly refused for 

the like reason. It was merely a gestatement, in different 
: *e . ° 

words, of the same erroneous versipn of the proof and in- 

correct theory of the law as contained in the preceding 


instruction. 


Mm. 
: 

The Circuit Court did not err in, granting the instruction 
prayed for by defendant. ‘ 

The propositions of fact contained in the instruction 
asked by defendant were in accorgince with the testimony 
of Eldred himself, and were sailed by all the witnesses 
for defendant. The issue of fact phesented by that instrue- 
tion was the only issue presented, by the pleadings in the 
cause, and was correctly stated. T can not be seriously de- 
nied that the burden of proving fhe agreement alleged in 
the petition rested upon the plaintiff, nor that plaintiff was 
bound to prove that such agreemept as alleged by him was 
made by the defendant corporation or some authorized offi- 
certhereof. That nosuch agreem@nt was made with plaint- 
iff by any officer of the defendant cprporation was distinetly 
admitted by the plaintiff himselfyin his own testimony; ! 
and there was no other testimony for plaintiff on that sub- 
ject. The instruction asked by glefendant was therefore 


‘ 


properly granted. 


IV. ; 
; 


The Circuit Court did not ery in instructing the pury 
that unde r thie eridence he fore thei they should find for the 
. 4 . . 


defendant. 
Fy 


Under this head two questionserise, namely :— 


Whether, if upon the whole efidence the defendant was 


' pr. Rec. p. 15. 
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entitled to a verdict, it was proper practice for the Circuit ° 
Court to so instruct the jury? 

Whether upon the whole evidence, the defendant was en- 
titled to a verdict ? 


1. The question of law thus presented has been settled 
beyond any controversy, by repeated decisions of this 
court. 


Oscanvan v. Arms Co., 105 U.S. 261, 264-66 ; 
Railroad Company v. Fralotf, 100 U.S. 24, 26; 
Pleasants v. Fant, 22 Wall. 122; 

Merchant’s Bank v. State Bank, 10 Wall. 637; 


In Oscanyan » Arms C'o. (105 U.S. 266) this court 


said : — 


‘¢ Indeed, there can be at this day no serious doubt that 
‘the court may at any time direct a verdict when the facts 
‘Cure undisputed, and that the jury should follow such 
‘+ direction,’ 


S oa 


In Pleasants v. Fant, 22 Wall. 122, this court said :— 


‘¢ We holdthe true privciple to be that if the court is 
satistied that, conceding all the inferences which the jury 
could justifiably draw from the testimony, the evidence is 
insufficient to warrant a verdict forthe plaintiff, the court 
should say so to the jury.”’ 


La 
* 


¢ 
* 


oe 
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-.. ae proof in this case established bevond any possible 
doubt that Eldred agreed with Durant and Smith — not as 
officers or stockholders of the defendant corporation, but 
simply as individuals, parcelling out between themselves 
the interests which they were to have in the new telephone 
company (defendant below ) — that instead of reserving to 
himself an interest of 2,230-4,000ths in that company, as at 
first intended, he would reserve only 1,980-4,000ths, and 
that the shares of stock represeuting the remaining 250- 


i 
‘ 
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4,000ths should be used din acquiring for their common 
benefit the outstanding contract with the National Bell Tel- 
ephone Company, which was still held by the American 
District Telegraph Company. In doing this, Eldred was 
neither lending nor advanging 250 shares of stock to the 
defendant corporation, to be afterwards accounted for by it 
to him. It was notevena gift of 250 shares of stock from 
Kidred to the new company or to his associates. It was 
simply i mode proposed nied adopted by himself of fultill- 
ing his own obligations, the fulfillment of which was an indis- 
pensable condition of carrying on the new enterprise at all. 

Kldred agwreed, inthe first instance, withthe National Bell 
Telephone Company, as one express condition of the con- 
eessions to be made to iim hy thasat company ,! that he 
would in’ some way procus’e a surrender by the American 
District Telegraph Company of its unexpired contract for 
telephone rights Ino St. Louis. Unless this was done, the 
National Bell Telephone Company eould not, for at least 
a year longer, grant to the Proposed Bell Telephone Com- 
pany of Missourt the rights necessary for its proposed 
operations in St. Louis. Bldred undertook to fulfill that 
condition, as well as the like conditions in respect of the 
Keunsas City telephone enchianges. Hle was obliged to 
fulfill it. in order to set® his new enterprise on. foot. 
He admitted this in terms, $n cross-examination. 

When he organized the! Bell Telephone Company. of 
Missouri (detendant below’ and entered into an agreement 
with that corporation to transter to it, absolutely, the conces- 
sions so conditionally pronjised him by the National Bell 
Telephone Company, in censideration that the defendant 
corporation should issue toshim nnd his nssoctates, as full 
paid, its entire capital stock of 4,000 shares, he also under- 
took with that corporation that he would himself fulfill the 
condition already accepted by him, namely, of obtaining 


: 
’ Pr. Rec. p. 12. 
Pr. Rec. pp. 18, 1%. ; 
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the surrender of the District Telegraph Company’s con- 
tract. 

The meins by whiel he proposed an lagreed to fulfil this 
double obligation on his own part,—his obligition to the 
National Bell Telephone Comoiny on the one hand, and to 
the Bell Telephone Company of Missouri (defendant below ) 
on the other hand, to obtain the surrender of the American — 
District Telezraph Company's contract,— was by giving up 
200 shares of the stock in the detendint corporation which 
had been originally allotted to himself, to be exchanged tor 
the entire 500 shares of stock issued by the District Tele- 
graph Company, at the rate of one share for two. The 
testimony of Eldred himself, as well as that of all three 
Witnesses for defendant, established bevond any contro- 
versy, not only that this was what he agreed to do, but 
that it was the only way ot esciipe from the dilemma in 
which he had placed himself and his associates by the orig 
inal allotment to them of the entire 4,000 shares of capital 
stock in the defendant corporation. — [t was indispensable in 
some way or other to procure the surren ler of the Aneri- 
ean District Telegraph Company's contract, or else the 
National Bell Telephone Company could not falfill its cone 
ditional promise to Eldred, to grant to him (for the Bell 
Telephone Company of Missouri), the rights mentioned in 
Vail’s letter to him of November 29, IS70, and again men- 
tioned in Vail’s letter of March 25, 1880;! nor, unless the 
surrender of that coutract was in some way procured, coutad 
Eldred himself carry out his own agreement with the Bell 
Telephone Company of Missouri, to transfer to it, unen- 
cumbered, the privileges ane) rigits in question. This was 
the ** snag’ (as Smith ealled it),? which they strack, The 
testimony of Darant, Judson, and Sinith,’ was not only ex- 
plier ain conclusive is to this, but was confirmed by that of 


keldre a in spite of his efforts to evade the questions put to 


him. Aud, if any further proof were needed, it was sup- 
plied by the express terms of the resolution prepared by 
Mr. Judson, as attorney for the defendant corporation, to 
“meet that precise difficulty, and which was formally 
adopted, with Eldred’s congurrence, at the meeting of 
stockholders of the defendant corporation on December 
19. 1879,! and which the defendant proved both from its 
original records, and from the original draft of that resol- 
ution, as amended, in Mr. Jujlson’s handwriting. 

The testimony, therefore, not only tailed altogether to 
support the averments of the petition, to the effect that 
these 250 shares of stock were ‘advanced "’ cr loaned to 
the defendant corporation, but establishes, beyond any 
doubt, that Eldred deliberitely surrendered them — or 
rather surrendered his right t6 have them allotted to him — 
for the purpose of fultilling His own obligations to the de- 
fendant corporation, and of enabling that corporation to 
acquire from the American District Telegraph Company, 
by consolidation therewith, its outstanding rights under the 
unexpired contract in questioh: the surrender of that con- 
tract, and the acquisition by the defendant corporation of 
those rights, being not only indispensable to its Operations, 
but a preliminary condition, thereof which Eldred had 
bound himself to fulfil. 

It is therefore entirely cleur that the Circuit Court was 
justified in holding that, ** conceding all the inferences which 
‘*the jury could justifiably draw from the testimony, the 
‘evidence was insufficient to warraut a verdict for the plaint- 
“iff: ’ and theretore, under: the decisions of this court 
above cited, that it was the duty of the court below to in- 


struct the jury as it did, 
It is therefore submitted for the defendant in error that 
the judgment of the court below should be afhirmed. 
‘HENRY HITCHCOCK, 
Of Counsel for Defendant in Error. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURI 
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| 2 L. C. WHITFORD VS. THI COUNTY OF CLARK. 

! same, to the Supreme Court of the Enited States, together with this 


writ, so that vou have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Suprenie (Court nav cause further to be done 
therein to correct that crror what, of right, and’ according to the 
laws and customs of the United Stajes should be done. 

Witness the lionorable Morrison Rh. Waite, Clhiet Justice of the 
Supreme Court of the United States, this first day of November, in 
thie Vear of our Lord one thousand aioli hundred and cluhty-two. 

Issued at office in the CILV Ol St. Louis, With the seal of the circuit 
court of the United States tor the eastern district of Missourl, dated 
as aforesaid. : 

[Ss ul of the United States Circuit © art, Missouri. 

e M. M. PRICE, 
Cl ri C‘ireuit Court United Ntat x, 
lasts rie District of Missouri. 
By A. PL. SELBY, Deputy. 
Allowed by— 
SAMUEL TREAT, Judge. 


be furn to 1] rel. 


UNITED STATES OF AMERICA. 
. . . 5 a” 
/. é fy pad District ‘it Missouri. } 


In obedience to the command of the within writ | herewith trans- 
mit to the Supreme Court of the Unjted States a duly-certitied tran- 
script of the record and proceedings in the within-entitled case, with 
| ines Cate rin ; the Silthie. 

In witness Whereot T hereto subsertbe my name and atlix the 
seu] of - bid elreult Court, at oltice itt this C1iV of mst. Lous, this Oth 
day of November, A. D. 1SS2. | 
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al L. C. WHITFORD VS. THE COUNTY OF CLARK. o 
: Petition. 

Unirep States or America, kastern District of Missouri’: 
In the United States Circuit Court, Eastern District of Missourt. 


L. C. Witrreorp., Platntill, 
/ 


THe County or CLARK. State or Missounr Defendant. 


Plaintiff States that he Isa eltizen of the State of Tllimots. and 
the defendant is a municipal corporation of the State of Mis- 
SOUT. 
2 Plaintif! states farther that the defendant. under and by 
authority of an aetentitled An act ton Corporat tha \bissouri 
nid Mississipyp Leatlroced ( CEPT PATE. chp] roved by by \ Moth, Psion, the 
county court of said Clark County, the defendant, berg thereunte 
lawfully authorized, having subseribed to the capital stock of the 
sald) Missourt and Mississippi Railroad Company, did on the first 
dav of June, A.D. ISTL, execute and deliver its bonds or writing 
obligatory to the amount of one hundred and fiftv thousand del- 


lars to satd railroad COMPANY 1) pavinent tor sald subseriptron: that 
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aay oe 2 “ mal thi on | 
dated 1} <sie first amaive of J aEee’. \ |) LYS P sUbbeG CPN G'CUE EI pane’ @)] “sited 
} } ) 
bonds the defendant promised to pav said rathroad raney on 


bearer the sum of tive hundred dollars in twenty verre from 7 
=—_ dite. nt thie Naittonal Dsark of Coreree hi tiie citv of New ) 
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together with interest thereon from slate at the rate of eight per cent. 
per annum, payable semi-annually én the first day- of June and De- 
cember on the presentation and surrender at said bank of the an- 
nexed COUPOTs, as they severally becgme due and payable, this bond 
being issued in pursuance of an order of the county cour of Clark 
county made under and by authority granted by the charter of said 
Missouri and Mississippi railroad. , 

In witness whereof the said County of Clark has executed this 
bond by the presiding justice of the Qounty court of said county sign- 
ing his name hereto, and by the cleré of said court, under the order 
thereof, attesting the same and affixing hereto the seal of said 
county. 

This done at the office of the clerk of said court this first day of 
June, A. D.1S71. 

[SEAL. ] oS. W. MORETOUSE, 
Presiding Justice County Court, (‘lark County, Missouri. 


» Attest: MATT. WOODRUFE, 
('/, rf County ( auyt: (‘Jay County, Missouri. 


Plaintit?! states farther that each one of snd Coupons were in the 
following form except they were different as to date of maturity 
and number, Which Was according Lo the boned to which it Wis iil- 
tached. : 

20. Railroad bond. 20), 


Wirentoo, Mo., June ist, 1S71. 
The County of Clark, State of Missouri, will pay to the bearer on 
June Ist, SUL, at the National 40 Bank of Commerce, in the city 
of New York, twenty dollars, being semi-annual interest om bond 
No. O1 tor S500. é oa 
VATT. WOODRUFF, 


( i, af: of f Jarl: ( vyal fay (yuyt. 


And his said several causes of action, from one to six hundred, 
inclusive of both, are for interest diuve on said) tirst-deseribed bonds. 
Plaintit? states farther that for the purposes aforesaid. and under 
authority aforesaid, the defendant @xecuted a farther lot of tifty 
thousand dollars In) hones, which Were 11) the sibtbie words and 
t) figcures and of the same leeal effect as those hereinbefore de- 
seribed, except that they were for the sum oof one thousand 
dollars eneh, and <iid COUPOT DS feo} lirterest Were thre sSsitne ons afore- 
said, except threat thev Were each tor gle um of forty dollars: that 
sald last-named bonds were numbered from one to. tiftw. inclusive 
of both. : 

Plarotitt states farther threat lis sete ral rill: sof action here inaftter 
set forth, which are numbered from. GOL to SOO, both inclusive. are 
from the salad last-named bonds, Ane for irate rest due (oT) thie “itlbe as 
aforesaid. 


] = conent, 


Plaintiff states that for his first cause of action the defendant owes 
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him the sum of twenty dollars for interest on one of the bonds here- 
tofore described, numbered one, which was due December Ist, IS71, 
evidenced by the coupon detached from said bond, whieh is here- 
with filed, and of which plaintiff is the owner, by Which it promised 
to pay said sum at said date at said bank, which it, too, refused to 
do, although demanded. 

Plaintiff asks judgment for the amount of said coupon, interest, 
and costs. 

H. A. & A. C. CLOVER. 
hor Plaintiff. 


7-165 = (Pages 7 to 165, inel., being further counts (2 to SOO, inelu- 
sive, to petition, omitted in printing per stipulation of counsel, 
See page or 2b). ) 


166 On the 28th day of November, A. D. 1SS1, there was issued 
a summons on said petition im words and figues following, to 
Wit: 


167 Uxirep Sratres oF AMERICA. ) 
’ . . . . . ae - 
heaste rh District ol Missouri. } 


In the Circuit Court of the United States In and for said District 


The Presiden! of the United States of Amertea to the marshal of the 
United States in and for said district, Gareeting: 


You are hereby commanded to summon the County of Clark, 
State of Missouri, citizen of the -State of Missourt, that it be ana 
appear before the honorable errcuit: court of the United States im 
ane for the eastern district of Missouri, on the first day of the next 
tert thereof, to be holden at the eity of St. Louis. in and for satd 
district, on the third Monday of Mareh reeN TE, thier catved there te 
answer the complaint of LC. Whitford, eitizen of the State of air 
Hols, as set forth an the petition filed in sage court om thee Sth day 
of Nove tri boer, A. 1). elolites li bu dr d canned lvhity (otye 

Hereof fail not, and have vou then and there this writ 

Witness the Tlonorable Morrison KR. Waite. Chief Justice of the 
Supreme Court of the Lo raite d Stites, thie "Sth diay of Novy ae A }) 
elohteen hundred ane eluohitv-one 

I<stied]) at office, in’ the city (y] St Louis, under the seal of said 
circuit court, the day and vear last aforesaid 

[SEAL. | M. M. PRICE, Clerk. 
By TL. CRAWPRORD, Deputy. 


LOS Qn said summons was endorsed the marshal’s return in 
words and figures following, to wit 


Marshal's Peet g 3 
| have executed this writ by delivering a copy thereof, together 


with a copy of the petition thereto attached, to S. FL Sacketgelerk of 
the county court of the within-named county of Clark. Staté of Mis- 


-ea 


‘ 
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sourl, at Kahoka, in said district, on the 29th day of November. 
ISS1, while said county court of said county of ¢ ‘lark was in session. 
t FELIX COSTE, 
United States Marshal, Eastern District of Missouri, 
by JAMES B. GEGGLE, Deputy. 


And afterwards, to wit, on the 2nd day of March, A. D. 1582, the 
defendant filed its answer herein fm words and figures following, to 
Wit: 


Ansie £ 


In the Cireuit Court of the UnitedéStates for the Eastern District of 
° Miss@uri. 


Lor C. Wrirrorp, Plaintiff, 
aqaiust 
THe Country or Crark, Defendant. 


169 And now comes defendant, and for answer to plaintiff's 

petition for defence to the Cases of action, and each of them 
therein set forth, denies that it is indebted to said plaintiffin any 
sum for interest or any of the bonds mentioned in the plaintiff's 
petitition, and states that plaintiff never owned said bonds, or any 
of them mentioned in said petition, now or at any time, and states 
that the coupons set forth and sued on in plaintiff's petition are not, 
nor Is neithe rot them, the uct and deed ot (‘lark COUNTY, and threat 
said Clark county never delivered said coupons, or any of hen, to 
plaintiff, or to any person, as its act and deed, 

And fora further defence the sid defendant saVs that no con- 
sideration Was ever recelrved by sald (‘lark county from plarntitts or 
any other person on account of said coupons, or any of them, and 
said plamtitf Is hota holder of =i iel COUPONS, or either of then, for 
value, nor hias at any time any person been a holder of said coupons, 
or either of them, for value. 


And for il further defense ead defendant suv that ()) the 


170) day of the date when said cgupons, and each of them, pissed 
out of the POSSESSION ot sald Clark County the siilne Was the 
property of Clark COUNTY, and scr sInce hiss heen, and wuvers 
that at the time when said coupons) and each of them, passed out 
of the POssesslon of sae (‘lark COUNTY the Sibine Inimediately Came 
Into the possession of plaintiff, from) the agent of Clark county, and 
“at the tine the “Ube ina cue I ot =~“! eo ipots enamne Inte Posse es}on 
of said plaintifl, and tor a long tiie prior thereto, said) coupons, 
and each of them, had been ley her oye rdue ane dishonored 
Defendant de hes that sitll deft nilant Is indebted to seid plain- 
titfon any account whatsoever, or that plaintiff is entitled te any 
judgment. i 3 
GLOVER & SHEPLEY, 
Atty’s tor Deft. 


o 
® 
And afterwards, to Wit, (7) the Rith day of March, Ri 1). 1SS2. 
there was tiled a reply In said cause in words ane lig - following, 
to wilt: ’ 
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171 Reply. 


In the United States Cireuit Court. Eastern District of Mi-sourt. 
March Term. 1SS2. 


Lor C. Wairrorp, Plait, 
is. 


THe COUNTY OF CLARK, Deferedaat, 


The plaaimtill, for reply lw cle fendant’s ihswer, sav thiset hie denies 
each and every allegation of defendants mhsWwer as thicers Ith Celie 
tained, 

: nm. A. & A. C. CLOVER. 
Atlorneys fer’ Phecintil), 
PISHER & ROWELL 
Afi Ws for Plaintil. 


And afterwards, to wit, on the ord day of October, A. D. TSS2, the 
following further proceedings were had and appear of record in 
sald cause, to wit: 

Jury Waierd hy Prearte x, 


L. C. Weerrvorp, Plaintiff. 
is , 1054 


County oF CLAnk, Defendant. J 


Now come the parties, by attornevs, al loan Open court Waive a 
jury herein. 
172 Trial Begun 


And afterwards, to wit, on the dth dary of October, A. DD ISS2, the 
following further proceedings were liad ane appearof record in stitial 
cuuse, to Wit: 

LL. © Watirronp, Plaintitl, ) 
i. boyd 
(rARK County, Defendant. J 

Now come the parties, bv their attorneys, and til stipulation waiv- 
ine i yury herein " nied ther La prende this euuse COrbiedbigy Oly te bee Drees 
the same is submitted to the court for trial without a jury. and. the 
evidence Was partly heard, but mot. beae concluded ato the hour of 
sedjournment, its ordered that further proceedings herem be con 
tinted until to-morrow morning, 

Sula stipulation Is in) Words ani herures fio] WHE, Ter Wt 


United States Cireuit Court, Eastern District of Missouri 


LC. Wairrorp vs. Toe Country or Clark 


: 
’ 
~ me 


MISHER & ROWELL 
H. A. & A. C. CLOVER 


Phas parties hereby cigrie ‘3 Wiii\¢ ; 


GLOVER & SHEPLEY. 
Atty- for Deft. 


i 
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1735 And afterwards, to wit,on the 6th day of October, A. D 
1SS82, the following further proecedings were had and appear 

of record in said cause, to wit: 


Trial I hyn ssed. 


L. C. Wuitrrorp,.Pleintitf, ) 
~~ » 1954. 
County or CLark,!Defendant. J 


Now again come the a bystheir attorneys, and the hearing 
of this cause was resumed-and the same was argued by counsel and 
submitted, but the court, not being fully advised as to what judg- 
ment to render in the premises, takes further time to consider 
thereof. 

And afterwards, to wit, on the Mth day of October, A. D. 1882, the 
following further proceedings were had and appear of record in said 
Cuuse, to. Wit: . 


Judgment. 


LL. C. Wairvorp, Plaintiff, ) 
vs. ; » 195-4. 
County or CLARK, Defendant. j 


Now again come the parties, by their attorneys, the plain- 
74 tiff by Messrs. Fisher und ¢Rowell. and the defendant by 
Messrs. Glover and Shepley, and this cause having been here- = 
tofore submitted to the court withogt the intervention of a jury upon 
the pleadings, proofs, and argumenjs of counsel, upon consideration 
whereof, and being now fully a In the premises, the court finds | 
the facts herein for the defendant, 8nd orders that judgment be err : 
tered accordingly upon said tinding of facts. 
[t is, therefore, considered by tlie court that the plaintiff take : 
nothing by his writ herein: that thig: defendant, the County of ¢ ‘lark, i 
go hence without day, and have and recover of the said plaintiff, L, 
' Whitford, its costs in this be half expended, and th; at a fee bill or 
wate Issue therefor. | 
r 
And atterwards, to wit, on the I2th d: av of October, A. D. 1SS2, t 
the following furthe r proceedings : i re hi: ud and ap) pear of record in 
sald Cause, to wit: 


Motion for \, il Trial. 


‘ ? 
L. C. Wurrrorp, Plaintiff, ) 7 
vs, - 1995-4. 
CouNTY oF Cy RK,’ Deft ndant. J 
lio Now comes thie | aintitl aby athorney, and files motion to 
set aside judgment, and fora new trial. 
And afterware me to wit.on the 25rd dav of ¢ lctober, A.D. TSS2. the 
. ; a : : 
following further proceedings were had and appear of record in 
said cause, lO wit: , 
® Ss 


way 


ee ae ae 
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Motion for Ne ii Trial Nubniitted. 


L. C. Wiirrornp, Plaintiff, 


rs. Meee 
Chark Country, Defendant. } 


Vow CORES thie parti Se by thi ir ULIOPEVS, and the plaitill’s Thi 
tion for anew trial hi re in) Is ; 


Is argued by counsel and submitted. 
And afterwards, to wit,on the 2eth day of October, A. D. 1SS2, 
the following further proceedings were had and appear of record in 
sald cause, to wit: 


drier div) pul 


biG Motion for Ni ii Trial. 
LL. C. Wairrornp, Plartil, 
is » 1954. 


COUNTY oF CLARK. 1), i rdant. | 
Now €or 


nes the prarrties, ts their attornevs, and the court, 
whe having considered the plamntil’s motion for anew trial here- 
totore tiled herem, orders that said totion be, and the same 

Is hereby, overruled. 
And atierwards, to wit, on the Ist 
the followme ft 


davoof November. A. D. ISS2. 
burtined procecd ings Wel had and appear of record mn 
suid cause. to t : 


it 


Bill (il [. ceplion : Alou de i? } vl Approved, AT, 
. 


LC. Wiirrorp, Plant 


= Poskbbitili, tev tbls Theory Piet berescrits tes the eounrt his 
; 
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° 
The plaintiff offered in evidence the coupons sued upon in the 
case, Which were admitted in e®idence. They were in form as 


follows: 


Railroad bond No. —, 


Wanrren.oo, Mo., June Ist, 1S71. 
17s The County of Clark, State of Missouri, will) pay the 
bearer Ot) June Ist, ISS], uf the National Bank of Conmnerce, 
in the citv of New York, twenty dollars, being semi-annual interest 
on bond No. — for S00. " 
MATT. WOODRUFF, 
} C'/, rh of (‘lark County (uy. 


One hundred of said coupons ia form as aforesaid (except as to 
number and date of maturity) conve due Dee. 1st, IST], and were for 
the sum of twenty dollars cach, jind taken from bonds of Clark 
county, and described in the petition numbered respectively from 
ohne to one hundred, inclusive of lioth. 

One hundred of said coupons were the same as last aforesaid, ex- 
cept hal hey were taken from Bids numbered respectively from 
201 to 300, inclusive of both. 

( ss hundred of sald Coupons of twenty dollars each, which were 
due June Ist, ISi2 

Also, one “tes ag silivecibiiees for twenty dollars each, which 
were due Dee. Ist, IS72 ‘ 


. " . s ° 
Also, two hundred of said coupons, which were due June Ist, 
5254 cb. i 
Yi Also, fifty of said att a Which were due Dee, Ist, IS71. 
for lorty doll:ars each 


Also, fifty of said) coupons, which were due June Ist. 1s 
forty dollars each. 

Also, fift vy of said coupons, wl be were due Dee. Ist. IST2. for 
forty dollars each. 

Also. one hundre 7 ot said COUpAaNS, which were due June Ist. ISG 
for forty dollars (pie ly. ° 

The detendant adiitted the « eS form of the bonds and 

at li id 1\ of thy original bona: 

that the « pons pelonigesd to bone awhied never had anv validity. 

The plamtil introduced in evadence an act to incorporate the 
Missouri & Mississipy er ae Company, approved b. vO, TS6o, 
Which Wilts read is follows: 


coupons, bul stated that it denied 7 


_ a 4 a N 4 41 ; . " . . > -7 F ’ ‘ 
An act to incorporate the Missoun@ and Mississippi Railroad Com- 


baney 

| 
be it enacted by the G ! \<terubly of the State of Missourl as 

4 ] : 

bc Pigeey *: 4 

: y } — I : > ) 
Is) SECTION |] \ ratlroad COMP RUIN at hereby hhneorporated 
‘ . . . ° . 
under the name and. stvle-of the Missour: and Mississipyn 


Railroad Company, With a capital tock of four millions of dollars, 
4 


— 


a Pe 


AD OO 
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divided into shares of one hundred dollars each, the holders of which, 
their SLUCCCSSOTS and HISSIUTS, shall constitute a broly Corporal seniel 
politie, anid by the bitte iforesaid sliced] have continued SUCCESSION, 
hay stle cunicd be sued, plead ‘ibid bre Iipleaded, defenea canned bn le- 
fended against in all courts of record in this State and elsewhere, 
and shall be able in) law snid equity lo lake and eriter lbito coh- 
tracts and become invested with the tithe to real and pre rset! prope 
erty, and to sel] ana COnVEY the “ihliie for the pri prose ol cotmstctielineg, 
USINY, anid operating site railroad : may have suniel Liset Gh COOPER DRDO 
scaul and mavo make such by-laws, rules, and regulations as the di- 
rectors of sited COTM MAY may ordain alied estatelish Preodha Thbeaee Leo Laden 
for the purpose of carrving this charter inte effect. 
mh, y 4 Phrat Abner a Crlistrayp, Thotuas ‘A. leave, atid 
IS] Thotmias Moody, of Miatcon COMME, nie ? ¥ Wilson. S \l 
Wiist, ane Willian I. Pheer On] I rox Country cubic ee 
tus Sacket, James M. Crane, and Joli Eb Cox, of Clark county, shall 
constitute the first board of directors auder this charter, and shall 
hold their offices until their suceessors are duly chosen and quatitied 
Thev shall hice? al =ueh Litpie’ and place as ray by aT ~Por base tered by 
any three of them, giving reasonable notice thereof to the other di- 
rectors > and a diajoritv of said directors shall organize as a board 
and cause books to be opened forthe taking of sare Cipeltal stoek a 
<tieh Pllibes shied places as the boare ribet direct 
SPEC. oD The said COPTER PEED ~histll becavee thee ricelil ic tirke wriahits of 
realestate and personal property at such price or prices as the said 
cline clors, or any aD thy Phi, Phbit\ chores Uaprerda Tt pra Peiecdal cot ston K <tl>- 
scribed from: individuais or counties, and to take stoek subsertbed 


LLprodl sues cobdittots as tav te clatertulfed in tries Poy 
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holders, as they may determine. Jf any stockholder fail- to make 
his payment in pursuance of such order, the company tay sue and 
recover the same, with interest at pic rate of ten per eent., Or May 
declare the stock forfeited if payment shall be refused for sixty days 
after the same should have been “fully made, and forfeit also any 
payment or payments previously ngide thereon, and no such delin- 
que nt stockholders sh: il] Vote in) siti COM pany, 

Sec. 7. Said board of directors shgdl have full power and authority 
to survey, mark out, locate, and construct a railroad from the town 
of Macon, in the county of Macon, in the State of Missouri, through 
the town of Fedina, in tly COUNTLY of Knox, in said State, and thenee 
to or near the northeast corner af said State, in the direction of 
Keokuk, In Lowa, or neheonapiene J lissouri, and for sach purpose 

may obtain by grant, gift, on donation any quantity of land 
IS4 for the purpose of a inal a 4 het exceeding one hundred tect 

wide, depots, warehouses, machine shops, water stations, and 
turnouts, and may select -= rout@ as they may think 

Sec. S. Any such gift, grant, ordenation for the purposes in the 
last preceding section may be madd@in the usual form by the owner, 
or, if such owner be a minor, by fle guardian or contractor, ap- 
proved } wy the probate court of the county in whieh the 

Sec. ?. — if the owner of any such tract of land dual refuse 
to convey on such terms as the coipany inav desire, or if he, she. 

r they pe Lbeaminor, or unknoivn, of unsound mind, or a non. 
seule tol the State, the company bhyet\ file then petrllon bhi 
county, beiore the cireuit court “or the jJudee thereof in vaca- 
tion, stating therein the facts: and it shall be the duty of said 
court or the judge thereof to appomit three disinterested Inhabitants 


it prroper 


of such county, Who shall take Bito consideration the value of 

siti tracts of lana, ahd the advantages o7 bye 
, 

the Sillbie, 2bbe report tty reo, Uber oath, Wasa (Leda ves, 


-_ * 7 ae sia , 4 : . } ’ 
IS. MW aliv, Will acerus thereby a>sald tract or tracts of laid, re- 
° + : - : ‘ e } . ] " ’ ‘ 
spectively, stating the amount of dag woes thereto, and return 
F } : ' ! é ’ . 4° ' ° : 
plat of the lands thus condemmgd. Notice of such application 
a 
shall be viven to the own me ii meer, = ti i] ! s ostltribbbotis alt 
ryed te} }. 7 *; . +! } ' * ’, 7+? ’ ? } ? 
-=CrTvedt, eli «hives poral Chee Pertan, CoP, FE Upped c' ‘> i} rele*iap 
7 . . “fy ’ ' . 
tweltys dave. try’, li a hol ! ent oon bin Tee ()>\ Peti iter] 
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° eee 9 " ° ‘ . . . 

Sree. 10. The said report, plat, amd assessment s ye Lana thee 
“ee ¥ aueae ' ; » « Os , ’ 
CIrCUuUIe Court of The « 1? 1th Wile maar ae ' = Panga’ at. iT 

© ie * ; } ct . ‘ , 

no oblection Per Thied thereto Wwithiip Lines TPs! rice tthe DIENT 
term thereniter, the court shall ertes bertgpenat feel iprreotgnit af 
- ) ’ ’ 
Caihhaives Mb each Case lh ti ay \\ (| : i 
pany, and make a deeree vesting tle tithe to the lands in question 

” . _ tn | -, 4 7 
1?) <ld COTM Palys “he PPipeetT Til (oti wt} t 4 ’ pire mt): hy | let f » thie 

5 - sl oe ** ‘ | ) 7 s : ' 
Clerk Of Suld cout mor thi tis ’ ('] le rhe 
made to such reportor ahve | i @ Peer thie Cony : eur thee 
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tinal. , 
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See. 1). Said company may mortgage the road-bed, track, and 
rolling-stock, lands, and personal property for money to be expended 
in) the construction of ~rtta resid LL pert =neh fertis as the boersnarel may 
determine, and may build them road along or across any county or 
State road, street, or stlley bry raking or ke ed it) It pair snutlierent 
Collsewavs iil encod crossilig hor thie Hse of thie public, sinied, it) tiie of 
any tract of land beme occupied, shall be divided by said road, the 
COTM PAN ~hiall keep ih} eneh (least ) odie’ CatlsCWals for thie lise ol 
Owlhier, 


she, 


the 


4 Sata COOTEL PLT shall Cobiiehee this eonstru ‘thon of site 
ratiroad within two Vears otter tlie shall have obtarmed stock to the 
mount of one itil aeons of dollars, cuniel shill complete the same 
Within ten veurs thereafter, The cotopanyv may extend ther road 
Proen the ~sitel towh of Neon, or trot nmoyv other prevdnit Diet rose, 
in southwest direction to the Missourt river, orto such mter- 

ISG meoedlate perdi as thes Phish thiink prPerper, 
Sreew do. Ttshall be lawtul forth Corporate atithortties of hha 
city or town, the county court of anv county desiring so to de, te 
st bseribe te the capital <toek cf “iid COMEPPRUTLN, canned ict NY Isstle Laotieds 


ther hey cunied levva Lax to ct \ thre sidbio’, Theol Lene Kee ertber-E Wo rthe thi 
Ol oObe peer a Ht. Wpron the assessed value of taxable poreprerty foo ecnedy 
Veaur 

| Sec. 14. No stock holder shall be lable for 


Pryeore threats this sitnpootatyf 
7 1? | } } : 
of duis stock. nor shall this eharter be tral tor bee tev] | 


rife i) ' rey i i pevpv i 1) 
a vill —% a thy fin) » Eaonn et aa j : | . ad : ‘ ! 
cor gbdpdathbiies Wi pity ,if tie pitbbdtewd peo i Coley pore perry @) “bled ] viel 
, . ’ | | } } 
hor thet a thas sible] COTM an ~hisall I LVer Tilbeds tie tty a wee aed 
4 Bas ] 1] ‘ ; ; : } ts ° 
Plus net shall take effect and be wt foree from sud after its pas 
' 
— on ‘ 
sages \pproved February 20, 1s 
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s ‘ 
. 


Ans. About twenty-five vears. 

Ques. Did vou ever occupy any position of trust in and for Clark 
county; and, if so, since when? ‘ 

Ans. Yes, sir: since 1871. ‘ 

(Jules, W hist position of trust was:it? 


Ans. inane! avent, | beleve, : ‘ 
Ques. Financial agent of what? ° 
Ans. Of Clark county, Missouri, and of the Mississippi and = Mis- 
sourt Ratlroad Company. :; o 
Qjues. Please state, if vou know, for what purpose and object vou 
were appointed as financial agent alpresaid 7 
Ans. To take charge of two hunie red thousand dollars of bonds 
sine COUpPOTis attached, previously Ismued by the COURLYV of Clark to 
aid in the construction of the M. dg M. railroad, running, through 
said county, and to pay them: out upon the estimate of the engineer 
in accordance with the order of the COUNTY court of Clark county 
appointing me financial agent. 
Ques. Did vou receive any of such) bonds and coupons as finan- 
chal advent aforesaid, and, if “0, how mahi t 
$4) Ans. Yes, sir: Two hundged thousand dollars of bonds, 
with the COUPONS attached. 6 
Qucs. Tlave vou examined a sugamons issued from the United 
States circuit: court of America for the eastern district of Missouri, 
on 28th day of November, PSST, wherein L. C. Whatford is planititl 
und the county of Clark and Stata of Missourt defendant, a suit 
founded upon about twenty thoasand dollars of dhe Missourt& Mis- 4 
sissippl Raatlroad Company coupons? 
Anis. Yes, sir. 
(dues. Lied Vou ever have the COUPOTIS deseribed on sitidl SUtMOs 
Hn your possesslon as finaneial agen’ aforesaid ? i 
Ans. Yes, sir. 
QQues. When did they tirst come bito your possession ? 
Ans. dn the vear Isp lo attached 40 the bonds issued as aforesaid, 
(dues. What did vou do with the@n’ 
Ans. Deposited them with Baretholow, Lewis «& Company, est. 
Lous. 
QQues. When id vou next see the coupons involved in this suit? 
Ans. In Maret, IS72 or iS73, I think: [ ami not positive as to 
date. ’ 
(les. Where were thev thfen ? 
1!) ] Ans. They were in St. Logis in the hands of the same par- 
ties, Bartholow, Lewis & Company aforesaid, o”™ 
Ques. Did vou or not withdraw #rom = Bartholow, Lewis & Com- : 
pradliv sitll COUpals at that time? : 


Ans. | dict. 
(dues. In what condition wer A, 
to being attached or detach A froré the bones 
eae f 
Ans. Thev were det 
Ques. Were the said coupons deposited by vou with Bartheolow, 


ih aul that time with It fer hee 


“; 


Lewis WV Company iis tinveadicdaal cheng ntoopr not? 
’ 


wo? 


L. C. WHITFORD Vs. THE COUNTY OF CLARK. Me 


Ans. Thev were deposited with the bonds by mie as finaneral 
cere nit. 

Ques. After vou withdrew them from DBartholow, Lewis & Com- 
puny What did vou next do with them ” 

Ans. Deposited them in the Exchange Bank of Pana, [liners 

(ues. llow lony did they remain there? 

Ans. dont know how lone they re rraitied 1) the beank —probably 
a Vear, 

(dues, Into Whiose prose “sien lic thie V then ire), nid by Whisit ittl- 
thority and under what clreunistances ? 

Ans. The Exchange Bank, in which the coupons tivelved in 

this suit were deposited, fatled and went into bankruptes 
hi es they thre iF passed lite the hitnieds of Gs r. Liaw Peri, pare ~tehewit 
of the bank. 

(dues. Hlow long did thev remain in the hands of G. PL Law- 
rence ? 

Ans. fron the failure of the bank ‘tye le May, ISGS, or siboourt threat 
time. 

(QJues. State, if vou know, what G. PL Lawrenee did) with) satd 
COUPES 

Ans. Tle delivered them: to mie 

Cotes, State, if vou know, aT What CUPRECTEN he delive read thie bb feo 
vou —wheothr r iis financial werent or otha rw ise 

Ais ane cde posited thi Th) cts finpcannedaal i 
SIN ply returned them to mie as such 

(ues. State whether or not those cor probs are NOW Th VOUr pros- 


rebit ol the county. thiel lie 


— 


} 


session, and, if not, when did they leave vour possession and under 
What cireuimstances ” tie 

Ans. Thev are not now In miy possession: they left miv possession 
in .! ne, ISS] At that time I DELP delivered then to Mir Rese 
I | bterse by Pry, at bn hick colbe ool thi Seely dl ~ €oT) niy ir teed sam Tpdaiatne ral 
“erent of lark COUTLEN 


(dues. At the time vou delivered the | wots nVolvecd: po this seat 
were they the property of the county of Clark ” 
1) Ans. Thev wer 
QQues. Were thev ever at any titne paid ont by vou te any 
persotli tipot the estimate of the « \l)- & Ni 
tbl Ratlrowd Company ? 
1" 
Ans. No, sit 
(dues. Did vou ever at anv time receive from: Rese Th Resebers 
Or any other person any cots lerat prerti \ i oan 
this suit 
\. No. si 
‘) e a ve Vo ¢ gt ry ‘ Clee fey 
the eouy hve ved | = =1] = | | is ! ‘ / 
Ans. No, sit 
Siohied 1. @. tInomaAn 
Lh, , 7 / \ ; 
Deets i} the stleer - 4S. i bh ack) 
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Ques. State vour name, age, pace of residence, and occupation. 


Ans. My name is Samuel FéSackett; age, 55 years; reside in 

Kahoka, Missouri; occupation, ¢lerk of the county court of Clark 
county, 

184 Ques. How long have: you held the position of county 
clerk " 

Ans. Seven vears. 

Ques. By virtue of that office, _ you the custody, care, and con- 
trol of the records of the county Bourt of Clark county, Missour ? 

Ans. | have. : 

(dues. Have you In your post ssion or under your control any 
records of said court made prior fereto in reference to or appoint- 
ing one A.S. Tinsman as financial agent of the county of Clark and 
the Missouri & Mississippi Railrgad Company ? 

Ans. I have. { 

(dues. Lave you that record hére 

Ans. I have. é 

Qdues. Will you produce, identify, and land to the notary taking 
this your deposition sald record Yor the purpose of making a copy 
thereof and embodying the sam@in your deposition % 


Ans. Yes, sir. ‘ 


Witness here produces county feourt record “G" and hands the 
sume to the notary, and turns to qvaive 460 and identities the same as 
record made by the coun@y court of Clark county, Missouri, 

195 which is in words and figttres as follows: 


} 


Clark County Court. May Term, May 351d, 1576. 


Now at this day COTLICS the EG: sentir and Mississippi Reilroad 
Company, ly it~ attorney, Jame QM. Aspoe, and moves the court as 
follows, to wit: That the said coyrt, by and in behalf of the county 
of Clark, fo subseribe for two thodisaned shares of the capital stock of 
the said Missouri & Mississippt atlroad Cotnpany, apon the terms 
and conditions set forth as per sdime tiled this day, to wit: 

I 


li is hereby ordered by the coanty court of the county of Clark, 


in the State of Missourt, that thejsaid court, for and in behalf of sated 
county, abo hereby subs " for two. thousand shares of the Capital 
stock of the Missourt & ‘Mi ississighhi Ratiroad Company, upon the tol- 


powilne terthus ata conditions, te i ? 
ey ft That i " sal r) . ‘ os 1] } oe ale : 
list. Mat the subscription as ale resaiad “Thitl M* Poulled It the 
“eswke aint i ’ al ee ' 
Prolhcis of 4 kirk county, Missourifat pal Lil sald Dhoollegs shall beer aol 
] ’ * » = ’ .? ae | Din } , , ] . 
the denomunation of tive hundred and one thousand dollars each, 
With coupons attach a, Sele bonds running for tiie period of 
Lo) twenty vears, and be ng Interest at the rate of eight 
. : . ' ers | ee ! : ] » ]. 
Cent. U ! aii PiUTth, pRavaal op lil iil iii Leki \ cal thas o catdeodiadl lDsauk 
of Comimeree, tip thre cits Ne \W York. 
a ’ ee ’ ’ ? « 9 ’ y 27 } 7 , 
2nd. That said bonds or the flrocceds of the sale thereof, shall b 
© 
a : 
used hy Thies SQLdaL PadlrPoad CODD PAG I 
tion of the their said railroad ba 
’ ° } ) ‘ a te " ' r 6 Sas ’ + ’ oe '% ‘* i ; . 
fool tlie Necessary CN Prelises wi = COUPER DOGLTEN ae “iile] Countv. ae jer] 


ho other purpose whatsoever. $ 


( 
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Third. So soot! us the sated Compan tile with the COUnLY clerk of 
y their acceptance, in writing, of this subseription in ae- 
cordance with the terms thereot, this court shall forthwith issue said 
bonds properly executed, and immediately thereafter deliver the 
“ame to oa fitacarpedsal avent to bee clrosen by sil eourt. The std 


arc shill « Xectite a ron cubied sullicbent breotacd, to be approved by 


Clark counts 


suid court tuhicd railroad COMPRA, sil 
’ . ° . ? 
the State of Missouri, tor the 


Missourl WV Mississippi Raulron 


| , ’ | 
chile conditioners thie’ daa 
such avent ar ~Tphhaheial 
i] ‘ ei 7 ) id ’ 
Lnroudertis thie Sain Louts Leon 
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lot) thy neon 


bores 


Darth 


shall pay over to said ratlroad comps: 


the “rie threpeokl orm thre 
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Libitll 


Lewis & Company, bankers, of 
tih\ 
order of said COMPLY ats fast as the 


} } 


ri «A Mississippi Reatlrosmed Com- 
‘ 


’ 


doboned to be made payable lo 


list ot ( iiteK County, 
ff DAS and ether of them, 


Missourt, and the 
perfortnarnce ot duties its 
nt shall have power to sell said 
and Stock Board, or through 
St. Louis, Missour, and 
the “std boticds or thie pp reo- 


tlroad in said Clark county, 
‘] ike Cessary EX pPelhses expended 
ther <add ratlroad iy) to the 


Li locate anid brpcurnitcain their 
le from the town of Fairmont 
nto the town of St. Fran- 
lairmont and St. Fracisville. 


mall within sixty davs from: and 


rietitioned. amd deliver- 
work on ther sare 
continue 


Toe 


} 


 iddbed sthadi 


: — oe ‘ . 
lh s=itiel “molbits, aniel priastl thie hd 


Willmott Lb necessary 
fitmineeiank avent his 


corr by atic with the 


A cithed Conbast rth ™ ot release bv 
ind franehises of whieh said 
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' Lote ad ti nelab agent 


1s L. C. WHITFORD 2 oh COUNTY OF CLARK, 
in accordance with the terms of this order, whose bond Is hereby 
fixed at the suim of two hundre@ thousand dollars. 

10th. A certified copy of thi order shall be delivered forthwith 


to the Missouri & Mississippi pilroad Company by county clerk of 


Clark county. 

Motion sustained by the cout, Ss. W. Morehouse disagreeing with 
the majority of the court. 

Thereupon comes said o by its said attorney, and files 
their acceptance of the aforesagl subscription upon the terms and 
conditions mentioned i salted ogder as follows, fo wit: 


STATE OF Missount, |... 
County oft ¢ lark, ) ie F 
To the honorable county Court (, the COUNTY of (‘lark ana State of 
Miissourl: 


You are hereby notified that phic order of sald COUT, liade this days 
subscribing two thousand shares to the capital stock of the Missouri 
WV Mississipyi Railroad ¢ Mp, Is accepted hy the said com- 
20005 panyoon the terms and @onditions presented in said order. 
That the said Missourg & Mississippi Railroad Company do 
hereby avrec, lor ancl 1) (Otis leration ot the { “del aforesaid and 
subseription aforesaid, that thegerder of the sak COULT, niside at its 
August term, A.D. 1Ps6s, subseribing seven hundred and fifty shares 
to the capital stock of said —_— mav be rescinded and held tor 
hnauelit. 
Done by the company this the ord day of May. A.D. UST. 
; JAMES W. LEWIS, 
Pres'd’t M. & M. R. R. Co. 
. Fr. A. JONES. 
| Stock Agent Mo & MR. R. Co. 


| 
} 
I 


adjourned until the first Monday in Jone, IST. 


SW. MOREHOUSE, President. 
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correct copy of page- 478 and 479, in record “G,” of the records of 
the county court of Clark county, above referred to. 


Clark County Court, Mav Adjourned Term. June 6th, 1871 


In the matter of subscription of Clark county, Missouri, for two 
thousand shares of the capital stock of the Missourt & Mississippi 
Railroad Company : 

Now, at this day, comes ALS. Tinstman and Presents ta the 

YOR court lis Leonie 1 the =tibn ol twe bumedred throtssaned dollars, 

conditioned UL pron the faithful periorinahece Of lis duties as 
the financial agent agen? for the said ratiroad company, in receiving 
and disbursing the bonds or the proceeds of the sale thereof te be 
ixsued by the said Clark county to the said Missouri and Mississippi 

Railroad Company, Sard boned is ex iritniedd boy thie court and ordered 

to be held under advisement. and continued until the 2nd dav of 

the next term. 

Thereupon comes the Missouri A \issis=t pp Ratlroad ¢ COPPDP ATEN, 
by its attorney, and shows that ALS. TPinsmian, who was appointed 
financial agent to receive cunnel prety ce\e r thie bores on proceeds of sale 
of same heretofore subseribed by this court to said railroad company, 
canned threat sd company dias by its iithorized = awernt ty proved rte 


’ i 
bond. and asks that the court approve the sat bord of snared Pines 


Praeadd. 
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90) L. C. cia. THE COUNTY OF CLARK. 
Rob’t Mckee, Isaac R. Carlpbell, B. P. Hannan, John Newman, 
Levi Culver, W. XK. Wallace, as securities, owe and stand indebted 
to the State of Missouri inthe sum of two hundred thousand dol- 
lars, for the true payment $f which we bind ourselves, our jheirs, 
executors, and assigns. : | 

The condition of the abogée bond is such that whereas the tifore- 
said A. S. Tinsman was, on the Srd day of May, A. D. Is71) duly 
appointed by the county cogirt of Clark county as financial agent, 
to receive and pay out two hundred thousand glollars in the bonds i 
of Clark county, to be issudfl in accordance with said order, as be- 
fore mentioned, the same being full pavinvent for two thousand 
shares subscribed to the capital stock of the Missourt & Mississippl 
Railroad Company : . 

Now, if the said A. S. Tifisman, after receiving said bonds, shall 
pay out the same or the prpceeds of the sale thereof in accordance 

with the terms and Mpecifications of said order then this bond 
POD shall be void; otherwise shall remain in full foree and virtue 
Indaw, andeither th said Clark County or the sata) Missouri 

WX Mississippi Railroad Confpany, or both. shall have and recover on 
sald bond tor any loss or damaves they thay -ustain I reason of 
any neglect of duty or faifure of the said ALS. Tinsian te fully 
comply with the termis and specifications of the order by whieh: he 
Was appointed as said finameial agent. 

In testimony whereof Wy hereunto set our hands and seals, this 
olst day of May, A. D. 1S. 


> S. TINSMAN. PSEAL. | a 
WESSE MeDANIEL. [seat] 
PPHOMAS M. GLENN [SEAL] 


"ELKANA LITTLE. SPALL. | 
‘ALFRED MILLER, SEAL. ] 
GEORGE REMLEY. PSEAL.] 
TREES TH. ROSEBERRY, ISEAL. 


iA. BARNETT. PSE AL. | 
WAMES B. MOORE PsEAL. | 
PHARLES L. FROST [SEAL] 
POBERE Meh kk PSEAL. | 
SIENGY ©. CAMPBELL. SEAL.) 
JOUN NEWMAN eat 

Ly JORDAN ~AI 


¢ 
B.C. EARLEY isEAL. 
Pin) WHOMAS PERKINS. PSEAL. | 
ATHAX SMITH SEAL. 


| 
gg [SEAL] 
HAMES T. WoL! Psi at..| 
| 
| 
p | I HAY Wood eae 


EVI CULVER A 
GoM OCTUIELTREI SEALS] 
RYANT BARTLET SEAL 
= P HANNAN SEAL. 
w. R. WALLACE Pst an.] 
WILLIAM BIShop Psean. 
JOM. ASTIER SEAL. | 
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B. GRIFFITIL Psean. 
ALEXANDER MeCOY., [seat 
JAMES FE. FARLEY. SEAL.) 
HENRY J. KING. stan] 
BP. HACKNEY. sean] 
W. FL MERY TREUE. PSPAL.] 
JACOB TINSMAN. SEAL. 
C. WOLF. [SAI 
Fr. A. JONES. 


ad 
SEAL. 


The within bond is approved June 6th, 1871. 
MISSOURDT & MISSISSIPPI 
RAILROAD COMPANY, 
By JAMES TLAGERAMAN, 
Their Attorney. 
Kiled June 6th, IS71. 
MATE WooODRURE, Clerk. 
Refiled June 2Oth, IS71. 
MATT WOODRUEFE, Clerk 


i The within Loeoraed |~ bye rely approved by the eourt this | st 
day of June. A. PD 1S71. 


“t) 


PrP. 1. ROSEBERRY, 
Justice of the County Conrt of Clark County 
wo PETER S. WASHBURN, 


dusticon Clark County Court 


The above ane fevre cole boeonnel Is eo Nitdniliee | ania alprperayve by this 
court and ordered tao be recorded 


onds isstaed tev thee 


Receipt of A. s Tinstman. firpeane) | aur rit for 
county of Clark to the Missouri and Mississipp Railroad Company, 
to wit: 
ine ved of the County court af ¢ lark f Out, NMiisseourt. thie 

lrurnedredd tomes of the chereonatnad 


, . ’ : ’ ’ ’ ? 
cuppa reurraa doe red romp ohe to three Tritt redd, Pe rus i fiisee TLTEV Drones 


ive hundred dollars each. 


oy] thie qdenbotiihation of Oobbe tlhrotlsatiad efoblars emedi. atid ttttibered 
: cae 2 Feacet 1 } : , ee ; 47 rl 

Treotel qolie te) hitt\ P pie tai yy & : al | te . ‘ij ‘ if - just) ¢ tj ;?y\ - tj ; i] ‘ 
. “ , ' = B ‘ ‘ ’ 1 ' 

conlntyv mn pavinent of stock subseribed b thie County Of dark te vie 


' 
capital stock of thy NIissour atiel \] SSESSTDOGD I rit rene ‘ pa peada’ by 


} ; , 
° ; .% " , .% . ; " ‘ 
= Order Of this County Ceol f , K 4 Prat VO Vaprhete if t~ Nis 
o aa cal ; : 4 
FOS term, \. DP. ISG] Phe said bonds are hereby received upon the 
} ‘ } 
conditions and terms of sate order, and as tinanelal agent ape 
‘ee 

Prookditecd feVe sided rt GeV osieded ¢ ‘ 


MATTE WoopRURE, Cler/ 


9) I. 


.C. WHITFORD VS. THE COUNTY OF CLARK. 


The above and foregoing receipt is examined by the court, ilp)- 
proved and ordered to be recorded,, 
Whereupon court adjourned until to-morrow morning a Yoclock. 
S.W. MOOREMOUSE, President. 
' S. FO SACKET. 


(Signed) 
‘ 
- 
Subseribed and sworn to before me on the day, at the place, and 
within the hours last aforesaid. 
[SEAL. | TT. L. MONTGOMERY, 
‘ , Notary Public. 
My notarial commission expires September Loth, PSs. 
2) The defendant next otlered tw read i evidence the deposti- 
tion of N. OP. Cherry. ® 
The plamtif objected: to glie cading of said deposition on the 
eround that said Cherry wag nits nopresent in court. It was admit- 
ted that said Che ry Was thier prese ntin court, and that his de prosl- 
tion Was taken in Clark coujty. Missourl, more than one hundred 
tiles from: the place of hel bie sald court where said witness re- 
stdect, ‘ 
The court overruled the Objection ; to which action of the court 
the DE arntitl then ane there gxcepted, 
The deposition of said Cheery was then read, as follows : 


Notice },? (ik De positions, 
[NITED STATES OF AMERICA: 


ln the Cireuit Court of the WM nited States. Eastern District of Mhis- 


( SOUT. 


Lt oe rRORD # 
"ee aa=e* No. 


Tain Ceol mas 4h ( fo Le ~tarlg orf NIissourt. Defendant. 3 1o54. 


To the bove-named } vith l, ) Wiiittord: 


You are ti retin notified tie! _ po ter ye  & ‘a Cherry, A. 
S. Tinsman, B. FE. fomeromie, [1]. ampbell. Robert Mehkee, Brv- 
cinil Dsrrtlett. Wil] Me tian, ~ I Speke > ee ee Miatloek. 
210.«| | A. Le. Btewart, B-) Mi Turner, ©. Dunean, Matthew Cooev, 
\V i ath € ooey, \lur Ock (iy) MOmer, # : ia lI, ivwood, Thomas 
C‘urts, Charles AleCov, TI — (slenn, David White. L. DY. Mehkee, 
WoT. Haywood, Garrett Jorday, H. J King, Alexander MeCay, 
Willis Soule, Ga S. Stattord ib _W. Merrvhew, H. M. Hiller, C. B 
Matlock, lied oly iis UILesses, to tn i‘. i lt) evidones ith the 
above-entitled cause on the my & of the defendant. will be takem at 
the office of T. L. Montgomery, notary public, in’ the town of WKa- 
hoka. inthe county of Clark. in the State of Missourt. on the Bnd 
duyof March; 1882, betwoetthe-| 


j epolit *)¢ je h ty Tris ferper- 
' } : 
afternoon oof that dav, and that the 


as 4 : , : 
taking Ovi stile de Prostllonis, f COME Ne Teal on) threat qaqav,. Wii IL be cel 
6 
. 


and six o'clock i +} 
Pierend) ctil m% UO CIOCA it) if 
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tinted from dav to day sat) thee seurnne | me and between the same 
hours till compl tea. 
MB & STARK, 

Attys for Defeudant 


ee 
> 
st 
a 
—_ 
- 
—_ 


Service of the above notice ts here Hy acknowledged and issue of 


dedimus and all exceptions as to time watved, this loth ‘dav oft leh 


ruarv, [Ssv: 


48 [he prosilion of i‘ Z ( fis 


a Zz (IERRY. ot haw fil cbere’, Ly be berened ine . =Wordi, chlied CONGUE 
Ined, deposes and saith 


(tye 


‘ * 
Ans. Mv name is Nathantel To Cherry cof feawhthi cee TL ottned 
upwards: residence, Alexandria, Clark unity, Moo: occupetion, an 


: af , » 4 ' , = 
ss sisal Voth] biitthie’, ae peaches (a) reesPeTC Tee’, Tiled ence Dp oti. 


attornev-nat-law 
| } ? ] ? ; 
Ques. LTlow long have vou resided in Clark county, Missouri 
Ans. About twentv-tive veaur- 


Cdhies llow bone bisave Vou breeeny cbpersnere ltl thie prrsbe tbe ‘oh Fat W 
Ans. About ten vears., 

Ques. Where have vou been located daring that tim 

Ans. At Alexandria, Clark county, Missoun 

(Ques. Are vou familiar with the subscription for botids Conimouls 
known as the M.& M. bonds of Clark bit 

Los. Po was bere during the tifite “CTipeliod Wits Takeb atid 
have been dere in the countv ever - ce. anne m Beal iy 
What Was commonly said or talked Peevkat = cvendye bic’ Ubbertal “i 
| bow PPacal Trae roa Wiis TeVe] Poll ait feor Wiplety thi (otitd= Vertes stile 

=i" med 
ae () State, if v ! ition 
\ cit ! ij i ;*i 1} i , % ' 

sald Missouri & Mississipp RR ! 
Phils Leet anv i Tillis ‘ . 4 NK 
ew j / = ~ marti 

Anis. Ye (ao. 2h : 

{Jlles [| Wiilii ' | a i 

\ii- i ! Thi \ i 4’ ‘é 4 I 
Pehca\ \i I I . 
| thier ‘ | | | | \\ ar a 

(dures. | Stat | a] 

rs of ( i! \ii<< 
’ , ‘ rpel Is, Ealee 

oo ft , \I & Miss 

a i } ’ 
Ans. | led tieot 
' | [ iT | tediiisg & \ i I; 
i ‘ ti W , ul ‘ ‘ii ‘ 


‘ 
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2155 Ques. Do you know what the people of Clark county gene- 


rally said in referénee to the subseription to the said Missouri 
& Mississippi railroad bonds being fraudulently issued ? 
Ans. The general swidlen was that they were. 
Ques. Had you ki howl@lye of this general opinion from May, 1S71,> 
to November, ISSI ? 
Ans. I had knowledgetof what the people said generally and what 


0 

the fecling was. 
Ques, Have Vou at an \" time prbor hereto been engaged us ah atl- 
torney or agent, in relatid@fi to the litigation, either for or against 


Clark COUNTY cneuiaaaaniies snd Missourt WV Mississippi railroad 
bonds ? 

Ans. [ have not prior to Oc ‘tober, ISSO, that [remember of ; T be- 
lieve it was in October. : 

Ques. What relation or how concerned or by whom employed was 
vou In October, Isso? ‘ 

Ans. By Mr. Rowell, an‘attorney from St. Louis. 

Ques. For whom and fos what purpose did Mr. Rowell employ 
vou ? 

Ans. As attornm V for cerpauls holders of M. & M. bonds. 

Ques. For what length of time did you act in that capacity ? 

Ans. From that time to the present, 

Ques. Are vou familar with the coupons Involved in this suit 

since June, ISSI? 6 
214 Ans. T have seen them. [have never examined the num- 
bers on thar apurs But suppose they are the same ones, 

Ques. State when and where vou first saw them, and in whose 
POSSESSION, ‘ : 

Ans. They were in possestion or controlled by Rees TL Roseberry. 
| think ark aD thre hiabout the @uiddle ols prt hiber, ISS] at Lust ( Vene, 
Kaisa. 

Ques. Did vou at that tithe count theme: if so, What was their 
face value? i 

Ans. | have foreotten the Mua ber, lout they represented the face 
Value twenty thousand dollags, 


ge State whether o Nhat, aut that thie vou obtammed PrOssesslon 
of the COUP Ors releryre Ta, é 


Ans. | did not. N 


a es Did Vou al that time or anv other time negotiate for the 


srt ts Ni protis be lt “or, state When anid Where, 
Ans. | made AN offer on thin am . they wer piace im othe bank 
about the ZOth of S pren pboeep, SSI, r later, to be tran<ferred on the 


pavinent of the monev to Ra ss berry 
Ques. Did vou see the coupons after that at anv time? If so, 


( 


state When and where ' 
Ans rive Lleol ~eey then ~jnece that | renpenaby rofl, 
° - al ae «af },° , or, .¢aanree 
4 er Cue a biel VO s @f Ti) Litvie it ferred ti Make ene Colas ta tiie 


i 
hinte a contract with igh sald RR. TE. Roseberry for the sale 
and trans— of the coupons invelved in this suit? 
Ans. 7 did. 
Ques. Did vou at the time \° for said coupons ? 
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An- did not pury for thy iP 
(dues. Did vou see anv one or have anv knowledge of them being 


Vv Wer pela ry thee brik cam thee result of 


Ans. No. | did not: th 
this contract referred to. amd whhprere the price agreed on Was pari 
thie VY were to tee To} Wired 7 iis Lire ral 

as ‘ a ee 2 
ues. As clireeted by whom 
Anis. | cidnh ofFboot Certain Whether | wreive betta the direction or 
it Was to cote bv letter. 


| 
‘ ; ’ - ‘ . to on 
Liles, ft Vou ‘wriive: [bli thar direction (> Wriieelhi Weer thie \ directed 


to be sent * 
. | rave the direction, they were to be sent to L. A. 


left in the bank to await instructions 


(dues lt Tide COollLpmolim Were teit itl aL 
] *% ] . i a4 " | , ’ : | ’ . . ‘ j ° 
ana pavinent Ov ictter. Troms Wlroth Were salted lostructions ane letter 


expected ? 
= } ’ } } I . 
Ans. l | Wotllad cote I | (pttsired ; | mont Know 


ie , | | 
Which; Cocquard, [ think. 
Las 


: 
; | 
ane fees, Stale Ti Vou KRbnoWw fhow long Vou retusdned iil 
{ Vole, IK satis ix. cht Thre’ Lithhe Voll liecol citeul hoor thy i COUPOTS, 
Ans. At the time P bought them | think T was there two davs. 
(dues. Did vou at the tiie purchase the said coupons for yourself 
, , 
Or is Tije citrerdy ()) Preot tayer) 
\) | | ;? ol ? | ts ‘ ; Be 
. a byF See eee oe i iit ii st 462- § j 
(tle |) i Vou ft Cheers Cltebes Veotl Coobistitumtaatedd thie purchase, go 
thie - lyimi t To coll y’- dol ’ ai tO an eeeorvtalta citieount, 
‘ " ; " \ ; ; ; tyr ' , 
| etait ot 4 i ‘| i i bea | i‘ Lerdi 
Ans. | tt rail 
et & 4 " . 2 if "ty 
’ } . 
— ; : , ‘ " ; 
Wues. | ui. i Tee’ mre, receive any other or further 
btist? bet ye hee! i] i ta ™. I ' i 
. . 
\ Yes. bP recerved turther tne \~ 
A Jule tial batt sada aadabitionia Lructions were 
An- _ \ ' 
(dues. What do vou team by divide 
} ’ } ] ] 
\ns. Divide the ditference bh en the price asked and the price 
othe ; 
. 2 i) | '} ; ‘ ’ ’ ' ’ ? i ; ; , 
'Y j ‘ Vent) Got Tye . ] } rrya Tele it prraberiicase 
ins. I did 
i; i 7 
ie ™ on i ‘ . .- 
oh Cou — ey ‘iil Nit ae ‘i ‘ i Cert if tf) phen tha pur- 
‘ i ch | le 
\ — | \ " I | ' . I Pie thie ! pertie ' tii 
( bay |? ; , a 2 ’ ’ , ’ ’ 
‘4 =. I> ‘ ; yf . ' ' i’ , g°? 4 apt? * 
i4 
> ‘ ‘ 
' \\ . 
\! - \\ ptacared. a | K 
\ 7 i 
‘ \ \ s ? 
(i) a 
‘ ; 
\ 
{) \ 
4 > 
‘4 ! ft» 
\ . \] ha : 
' P , 
ou P: I] ‘4 ; Ae lie | =i] ‘ |. t ; rm ; ; +14 gh 
Lhielil 
, 
> 
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> 
‘ 
4 


Ans. [ was. 
QJucs. By whom? 
Ans. My principal. 

Ques. Who was vour pring siprail ? 

Ans. My instructions were from L.A. Coequard, 

Ques. To whom were thege coupons and when were they to be 
sent? 

Ans. The coupons, it was my understanding, were to be sent to 
Cocquard. [don’t know wh@ther there was any change or not. If 
there was any change it Was miade by letters 

Ques. State, if vou know, Who, if any one, had any right or au- 

thority to make any dhange in vours and Roscherry’s con- 
218 tract before the sx Hel Lie away of these COUpPOts from bank 
ferred to except voursell? 

Ans. Roseberry kne w oof the -elling of the COU polis to L. C. 
Whitford. ° 

Qgnes. Tlow or by what means did Roseberry know that he was 
selling those coupons to L. C. Whitford? 

Ans. By signing a written ¢ontract. 

Qdues. When and where did, Roseberry sign a written contract? 

Ans. At La Cygne the day before the sale was made. 

(dies, Who presented LO lint that written contract to sign, if anv- 
one? $ 
A. T think it was first handy to Roseberry’s attorney by me: his 
“ittorney Wrote part of it and £ wrote part of it. 


re 


Qnes. Where and when was that contract drawn up, and by r 
Whose Instructions? 
Ans. Drawn up at the time (, the sale by the instructions of Mr. 
Rowell, “at La Cvene, ly; flbisas, Whe instructions of Mr. lowe 1] Were 
given ine betore LT went to Kansas. 
Ques. State, 1f vou know, where that contract is now, 
Ans. I do not. I gave it to Mr. RKowell when TP returned, 
(Ques. Was the contract dr Aen In duplicate? 
Ans. No: it Was me I ‘Ty ia billof sale signed by Roseberry. 
21% Ques. You state that vou were tirst employe «tin the Clark 
county M.o& M. bond li¢igrat on In October, ISS: by whem 
were you emploved: for what APUPpose and What object were your 
SECPTVICCSs sau oly tor toe tiploved 4 
Ans. | was emploved in the tat terest of the bondholders, as [said 
before, by Mr. Rowell, 
Ques. By what eT ERS and who of them, 
and how many dfd vou represent ? : a > 
Ans. 1 don't remember that Be told me. Rowell said he r bre: 
sented one hundred and Lifts (Pousaned of the bonds 
Ques. Who had charge and qutrol of the M.& M. bonds, except 
the coupons, In this suit from @etober, ISSO, until the COULMPOML IS 
Wiis Cobstumitnated With thie pa, 2 aa Novenily r+ ISS] ? 
Ans. At this CObsuM MAL I, Delleve Nir Coquard bysacl charge ot 
them 
(Ques. State trom whom, ails bee vou have received compensa- 
; 2 
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tion for vour services In this bond matter, also in regard to the pur- 
chase of coupons Involved in this suit 
Ans. As to bond matter, paid by Mr. Coquard: as to coupons, the 
“ilhhiec. 
(dues. What business, if ay, and where located, if vou know, Is 
L.A. Coquard, of whom you speak ? 
ya | Ans. T]e Isa banker and brokes 
Ques. State, if vou know, What business, i any, Mr. Rowell 
Is tn. ane where located. 
Ans. Attorney-at-law at St. Louis, Missouri, 
Qjics. State, if vou know, what relation Mr. Rowell sustaimed te 
LL. A. Coquard during the month of September, ISS] 
Ans. TP suppose he was representing Coquard with o 
holders in this COTLDPOULES as ahi atbornes 
Ques. State, i vou know, whit Cupereity, if any, a a on tiard 
acted in the compromise of Mod M. bonds made by the county court 
of Clark county in November, ISs1. 
Ans. | presale he Was aetihgy as ayent for the bondlolders 
Ques. State whether or not vou were acting as the agent of Lo A 


in St. Louis, Missourt 


— 
a 
- 
— 
me 
- 
- 
-_ 
— 


i] i 


Coqguard during the spring, summer, and fall of the vear [Sst in 


ielinig chbiel tissistitig¢ thre siti Co guard, as Hy. acreht, Ik MaKe a 
“ , : ] ! ) } 4 1 } 
COT P Pots ofa seers of Dbotlds commonlvy Khowh as the © lark 


county M.o& M. bonds, and about two hundred thousand dollurs in 
titireetinil 


° : , , , , 
Ans. [ was acting for Mr. Coquard in the compromise, and signed 


the contract as his attorney to compromise the bonds im No 
aT vember, PSs] 
{Jue estiite Whrethes DL) ee 8 mat e Os Bi firnne: beeen 
emploved by anv person or persons mn this Mo& M1 1 otpacatters 
exeept vour services in the compromi- rade, cata 


q*tiiime i? 


Ans. ly ve. 


files State by Whom anid ait Wheat tle and 1 ¢ 
\ns. As attorney in this present - by Mr. i ! 
tre the stut Was brought, before the coruproruniss < effected, if 


~tiead tr}} 
, : , © , , 
tiles \\ beer anid W tie li die] Vou ‘jt a Tie ly a 7 7% (>] a*e oT) 
' ’ ‘ ‘ 
tract referred to vou as made with Roseberrv mi or 
thie =} ! 


Cotlpuolis TpVvolved 1} 
: 


, 
Ans. At Rahoka, Missourt P handed it to Mr Rowell the t brie 


} | } j ‘ — ] 
| “aw sfaltne cegter | eatne track frog etped beer Clpes Poraye 
, , 


' ; ee 
(does. About what length of thrive was itatter vow liad ete 1 tine 
pore Pahastse a! thi Conti pra] a ” 
\) F | ready f reetepetep toed I Pibii~| ' i\"s ead) as 
~ ' i | Pije li C dertartnveet Iss] 
> +} . 
2 _ \) bis Pris 7 = i 
‘ 
pede P ‘ , 
on an an li \ i cotie ! ’ j ' 
\Kns. Telomt think T1 | | 
Pye! } ' - ? tr) ’ i’ 


é 
’ 
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Ans. As directed, to Coquarad, I think, for inspection. 

Ques. If, = Inspection, — became satistied, was he to 
send the money 

Ans. No: the mone v had ed ady been sent: TD suppose the money 
was to come through the Vallpy National Bank. 

(QJues. How do you know it was’? 

Ans. That was the contracte 

Ques. To what contract — refer? 

Ans. The agreement betwe@n Roseberry and myself in regard to 
the paVinent of their COUPON 

Ques. What means, if any did vou adopt for the settlement or 
payment to Roseberry for thegcoupons t 

Ans. | telegraphed to Coquard threat | bevel bouelht the COUPOTs—— 
send the hioney, . : 

(ues. State, if vou know, _ the distance is from your place of 
residence to St, Louis. Missoubt, by the nearest travelled route. 

Ans. About one hur “a “dd and sixty-seven miles. 
2255 Qjues. Are vou acqufinted with Dr. ALS. Tinsmian ? 
Ans. Tam. 

Ques. Do vou know where Ahis place of business is? 

Ans. Luray. Mo. 

Ques. State, if vou a ih distance from his place of residence 
to St. Louis, Mo., bv the nearfst travelled route? 

Ans. About one Sesion tid ninety miles, | think 

(Signed) f N.. ¥. CHER YF. 


Subsertbed ane sWorh to hdlore hie’, Ol) thie dav, ‘ul the place, “nid 


within the hours first aforesiffl. 
[SEAL. | T. L. MONTGOMERY. 
Nof lj 4 Pul, lie. 


My notarial commission EN ir = September loth, DSs2 


q 

The defendant next offereda th deposition of Brvant Bartlett. 

The plamtit? objected to the testimony of said) Bartlett on the 
cround thiset if Wiis irred on | a Dracut ristl. hie in} “coer dPrcle qt, Dut 
the court ove rruted the objec Mb. to 
det die nai init the 1h ghlie | the re exe |? teal, 
224 The deposition was #hen read, which was in the words and 

fheruars = ils follows: 


me : i 
[he pros hon of Bryant Bartlett. 


Bryant Barreert. of law 
summdbedt. depos: thy sibel =itth; 


C ules. stile VOUP Thine, ee Of Tes aT hee, abe occupa rt} 
Ans, My Priddyie is Bry tllil Bkrtlets s ore, Oh \"4 [7 . restdlence. ( lark 
( ity Missouri s occupation, ee @tsarnnye - s ried trspady " 
. @ 
i , } 
Ques. llow boner Gave oo bevel { imK «ot \Ii~ ~ 
} 

Ans. About IWelVe Veurs, ; 
(Ques. Are vou acquainted with thr geography of Clark county ? 
Ans. Lam, pretty we! i 

‘ 
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Ques. Are you acquainted with the surveved line of what was 
known as the Missourt & Mississippi railroad, its beginning, course, 
and termination in Clark county, Missouri? 

Ans. Tam with one-half or two-thirds of the northeastern part of 
Siibie. 

Ques. Tlave vou been acquainted with that portion of it ever since 
Its survey ? 

Ans. | have. 

(dunes. State, from that time tothe present time, what comes. 
225) tion the road-bed of said rathroad lias been tm with references 

to being Improved and graded for railroad purposes, and how 
miuel work, i any, leas been clon or the sara t 

Ans. Most of the length of the line of which | have knowledge 
heas all the time remained ina state of bhaattipe, Withrow itty work 
“Up pose there bats been) work cLevnae Ob, some three or fous trail = «of 
the road. Tam mot vi ry delinite as to lente, hid that chore soon 
after the survey in TS72 or IS75. 0 There dias been no work done on 
suid road Since its abandonment 11 Is, 2or ISG). Ih) ri opintion |, 
not over fifteen thousand dollars’ worth of work has been done 
1) all. 

(dues. State, ff vou know, whether or not the entire work om said 
railroad has been abandoned through (‘Jark COUT, anil, if se, leo 
lone S1nce, 

Ans. It has been abandoned altogether stnee early im IS75, amd, 
probably, the leatt " purl of JS, 2. 

Ques. Do vou know about the tiie the county court of Clark 
COUNTY, Missourt, ride i! subseription (o] betes ten thas \lissourt 
& Mississippi Railroad Company of two hundred) thousand dol 

lars” 
yay 4 5 Ans. I do. 

Ques. Do you know of any miass meetings prior and sub 
sequent to that thie bem held by the tax-pavers of Churk counts 
for the purpose of adopting tients to resist amd prevent the sub- 
scription by the county court of the bonds aforesaid. Df so, stat 
When and where, and in what manner, they were represented 

Ans. Tt having been romeored that the court were about te sub 
<eribe stock at the te ro of court tirteecdtateds prreceealny thie tert at 
Which the stock was taken, from <1x to ten tiatedred. mostly lene 
tax-pavers of the county, assembled at the court-ly 
court were sitting, their purpose berg to prevent, bw amy means, 


: iif 
: - | ; ‘i; 
ba, ae Wier if 


’ 


i 


sald subseription. Atthat meeting, mainty outside the court-lous 
speeches were made in opposition to the subseription. and, DP think, 
i . 


1? ! } ; , . . 
‘ill Thue z= pesedrpteleced cheelpeoth tie thy ~ Lpiprersend prranys yp» 7) if eaotrri fay 
. % 


’ } ’ ’ ’ . 
7 :, : ‘ sae j _ :, ; . ‘ , +4 
~tL tes hive <= cl lich bisaticlere! Pret jel rij tiie c‘entj S ., 6nanra sii ' i 
’ } ‘ ; ; 
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4 
believing it would not be qone. Several informal meetings, and 
one pretty largely noticed, were had subsequent to the issuing of 
the bonds with known J eons the collection of taxes for 
the pavinent of interest and tb resist the bonds. 

Ques. State whether or not, ‘these meetings and vathe rings of the 
people were of suflicient pub lac notorie ty to advise eve ry ohe of thei ir 
nature and character in the dpunty. 

Ans. They were; nearly tht cntire mass of voters of the county 
were arms against their sue, and these meetings were repre- 
sented hy leading lilX- pavers rom every towhs ship 1h) the COUNLY, 

Ques, State whether or lot vou know of N. a.% ‘herry anid k. I]. 
Roseberry having knowledgesof these meetings. 

Ans. | know they had knowledge of these meetings : every 
228) 3 =man in seliowpas! > knowledge of them: at least the 
knowledge was genera’ throughout the county. 


(Signed) ‘ BRYANT BARTLETT. 


The defend: ‘its next otle Te in t vide nce the de POSTEO of { irre 
Gorden, Charles McCoy, George S. Statford, and Benjamin D. Turner, 
which were read as follows: 


2a Deposition ot Garret Jordan. 


Garrer Jornpax, of lawfulgage, being produced, sworn, and ex- 
amined, deposeth and saith: ‘ 


Qjues. State your name, age é yr lace of residence, and oce Upettion, 
Anis. My name is Garret Jordan: ave, 70 vears; place of residence, 
Francisville, Missouri: oceppation, farmer, 

(dues. Tlow long have vou resided in (lark county, Mi-sourt ? 

Ans. Forty-three or four years. 

Ques. Are vou acqui inted with any por a Missouri & Missis- 
sippi railroad surveyed line, bagin hing at Francisville and run- 
ning near lairmiont, Clark CALNE, Sars If so, state Whaat 
part, . 

Ans. Pam acquainted from gt. Francisville south on the line for 
about 15 males | t 

Ques. Do vou knew whether sor not any grading. filling, or mak- 
Ing any road-bed or other railroed improvements on said line of 
ratlroad lias been done? [f so.estate what amount and when done? 

Ans. T have been out on the goad as far as they have worked in 
his county, with the exceptions of the work done at Fair- 
250) mont: TP never have beenzon the work at Fairmont ; the most 

of the grading has been’ done south of St. Francisville for 
about two miles: there is some work done pein Taras a river in this 
county—the work extended about one mile and one-quarter, but left 
unfinished: PT have reference to grading. 

Ques. Was this work at Mt gradgnis ¢ done south of Fox river, near 
the publie trav Hed route’ 


4 
\nis Yes =is. R 
(ues, Lae the country with reference to its 
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beng level or uneven near St. Francisville, where the railroad 
COMM MANY eraded near two miles of the rose. 

Ans. The distance graded is entirely level almost and casily 
eraded. 7 ? 

(dues. Was or not this latter grading done near the town of St 
Francisville? 

Ans. Commenced at the town of st. Francisville and ran about 
two miles south. 

Cues. State how loner, if Vou KTOW, Sree auhy work of city Kite 
has been done on said ratirose tha Clark county, Missourt, 

Ans. About S or nine vears age 
25] Ques. Tas or not, if vou know, the work on said) railroad 
been abandoned <Ince that time? 

Ans. | have never heard or known of anv work be Ihe clote siace 
that time : 

(dues. State how far vou reside from the citw of St. Louis, Mis- 
SOUTH, by the nearest and tiost stalls triaive lead route, 

Ans. The- call it \We betrnaed ye 7 TTL = hy Water and cubeount [We beunnn 
dred and eighty miles by rail. 

(Signed ) 7 Cy JORDAN 


Deposit mol Charles Met ON". 
(nantes MeCoy, of lawful age, being produced, “Word, and ex- 
atndnedt, deposeth nic sitith ; 
QJues. State vour name, age, place of residence, and occupation 
Ans. My name is Charles MeCov: age, 55 vears: place of rest 
dence, Kahoka, Clark county, Missourt: occupation, constable and 
deputy shertf of Clark county, Missoun 
Qdues. Tlow long have vou resided im Clark county, Mis- 
SOUT * 
Zobes Ans. About twenlyv-live Vi 
fdules, Are vou or tot fatailiar with th ne of survey of 
What is commonly Known as the Missouri &) Mississippi ratlredad 
through Clark county, Missourt ? 
Ans. Tat. 
(Ques. State, if vou know, whether said) road las ever been tin- 
ished, 
Ans. It has not. 


, 


, ’ } 
files —tatiec, 1 Vo know. What work in referenee to buted hie 
j ] ee 
roid [bats en cone ob sald tithe aol sty 
Ans Lbout two miles of Lil ewriacdiiv Tretia Ss! rterss rt 
, . 
Ppidee ~entthy and over Very bevel ¢ I Tilt’ Work «les 
1 | ] o - ’ . ‘ 
i> evooteatyl my erbibered “TT Paie's Wiel? wii be. Ah ’ . eral . - pentane 
cubaed copberedyeaid Teeot ba thedertat \ “thi cLtepertarat ol \ Preven dy 
| ‘ 
(je) ‘ vootal >» «5? = Vie ’ < ‘ i 
ified if Viola rie. } i ' j i i | 
2. 
f ‘i | 1} | = ‘ 
folles sstiits Whreothi Pr Ge ree «(606 «6B Ver eee \}) ple rye i 
’ ? ; 
Sradihe or Working th rablroad Works 


Ans. I have had some 
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The road had never been builf, and that they felt that such a great 
Wrone had been done that the y would not pave mue ‘hh. 
(ues, Hla Vou any other cpiversation with said Coquard ; if SO, 
when and where ¢ ' 
Ans. Yes, sir: T had sevezal conversations subsequent to that 
time with him. i 
Ques. Were these conversations with reference to the M.& M. 
railroad bond litigation and the compromise of the bonds and cou- 
pons 7 ) 
Ans. They were. 
Ques. What were their conversations and what was said? State 
fully. ' 
Ans. It would be difficult t6r me to reeall all of the conversations 
had with Mr. Coquard. The Ket one | had with him was in Mareh, 
(latter part), ISS, at St, Louis, after the county lad voted to 
2s) compromise the bonds @nid COUPOrs. This conversation was 
in a dispute between Mer. Coquard and myself about the terms 
of the compromise. [told MraCoquard that he had agreed with the 
county court to deliver up alifof the bonds and coupons, and that 
he could control them all, and*that upon the faith and belief in this 
statement from him the peopl» had voted for the compromise, and 
that the COuUnLY court, In its order submitting the vote to the people; 
had expressly agreed and state to the people that they would not 
compromise part of the debtt and leave a part outstanding. I 
insisted Mr. Coquard should deliver up all the bonds and coupons 
before the county court should issue renewal bonds. [le told me 
that there was about twenty-five thousand dollars in coupons of the 
vears INTL, IS72, and IST75 that he did) not control, and that the 
COUnTY should not fail to pre rect thie compromise on this account, 
beeanse the county was not Iekally bound to pay these coupons : 
that th Vv Were bot a debt of the COUNTY, because, le said, the bonds 
from which the coupons were detached were not delivered 
240 until S74. Tle and i both talked about the Supreme Court of 
the United States having “Hy denied In one of the cases of 
Johnson vs. Clark County. Tle @urther said) that they would soon 
be barred by limitation. L think this conversation took place in the 
presehice of Mr. Sackett, the COMES clerk, nid part =e all of the 
county courtand Mr. Rowell. — 9 
Qlues. Are you acqu: pies with Clinton Rowell, of the firm = of 
Fisher & Rowell, of St. Le \I@.” 
Ans. Dam: he tanegprronncecey A 
Ques. Do vou know whether of hot he represented L.A. Coquard 
is att v Ina settlement of ty \| Y \[. Lyon |< with } lark cr)! inty 4 
Ans. T knew that he was Mr. Coquard’s attorney 
Ques. PLlow do vou know ? ¢ 
ues. Mr. Coquard came to my house in Kahoka in company 


Me 
with Mr. Rowell in the summenrtof ISSO, and he introduced me to 
Mr. Rowe ll as his attorney, Ila una i We ll both after that fre- 
quently pork tome about Mr Howell Dein ow by . attorney, and ('o- 
quard referred me to Rowell as lik attorney 


Ques. Have vou at any time had anv conversation with 


hd 


,.e 
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241 Mr. Rowell in reference to the coupons invoelyed in this suit: 
If so, when and where, and what were said conversations ? 

Ans. Yes.sir. | liad several conversations with Mr. Rowell about 

them, both at St. Louis and at Kaheoka, clurtinee thre Veal ISSL. whitle 

the CONLPrOniise Wils - nding beet we tr) thie cOoUnLY and ( oquard., \lr. 

Rowell always tolel Pile thasit the CountEV Was bol brevtany L te peay those 

COUPOTLS, und sii thisat Coquard Wiis Liesl beotrtned, tneder the termes of 


his agreement for compromise with the county, to deliver then. up, 


as they were not a debt of the county : that they were never deliv- 
ered > that the bonds were not delivered until after the maturity of 
the COMPOS, Ile told meat Kahoka, either in August or Septen- 
ber, ISS], Ni aconversation in reference to thos: COUPOTES, What | have 
=tated above: lie sited thasat he diel hot care Wie it I the Comyn \ preted 
them: or not, as that should mot interfere with the compromise : sated 
hie bicie] werced to COMLPPOnise, leaving these Colp otis citi lh the 
“ale conversation he brystede lise ©] {hits lanotinee: * "These coupons 
have cost us three thousand dollars.” 
(Signed) BDEANAJAMIN BE. TURNER 


Deposition of | Ag I] Diasebn rei. 


242 The aT te redaant heeNT alle re«d +) ie lence the cle position of 
It. If. Lvasede Pry, Whitel Wiis Pea & us follows 
R. UL. Rosenernry, of lawful age, being first duly examiied, eau 
tioned, and solemuiv sworn to testify the truth. the whole truth. and 
nothing but the truth, deposeth and saith : 
Question State Vour hate al | pol eves of residence 
Ans. 1. My name is Ro TL Roseberry: residence, Linn county, 


Koitisns 


Ques. 2. Plow long have vou resided in Linn county, Kansas? 
Ans. 2. About four vears 

Ques. oO. Where did vou reside pres ~ to that time? 

Vos. oO. Kansas Citv, Missourt 


(ites 7 Llow lone did Vou re syed 1] ly limii- f itv. \Ie 


‘ 
At _ 4 About Coty Veit] 


Ques. oO. Where did vou reside previous to that tim 
\n- S. st. rane vill (‘lark Cevtlinl Vie 
Ques. 6. low long had vou resided in Clark county, Mo 
Ans. & About thirty-two : 
(diies, 4 ~ ity | < ’ i ! hay i] ie (i) yt] 
2433 pons known as the M.o& M. ts - or coupons issued by Clarl 
c*eot) ] 7 
\ = ‘ l ow I bye I | Ti tw it | i} i 
a it] i- . 4 \] i\ \l 
YZ . C el Fi oT Wii i ot] Joell 5 Gy 5 i ' ii}? i 
er; 
rity re 1 to ' i i= i “ 
ee ‘ | te) - ‘ Fr , ‘ 
Vn ‘ | ] Verel ! i \ aa _ t 
Pian Iss] .o bers ' oa { ‘ \| 
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Ques. 9. State what you paid for said coupons, if anything, at the | 
time you received them. : | 
Objected to by defendant because incompetent and irrelevant. | 


Ans. 9. At the time I received the mi T did not pay anything. 

Ques. 10, State how vou obtaingd said coupons and the cireum- 
stances under which they were 2° you by vour sister, Amanda 
Tinsman. 


, 


® 
Objected by the defendant because incompetent, irrelevant, and . 
immaterial. ; ' 
Ans. 10. About May, 1S8& or S74, at the cirenit court of 
244 Chariton county, Missouri, Keyetsville, the county seat (1 think). 
lf was at that time a creditor of the company building or con- 
structing the Missouri and Mississ{ppi railway. A portion of the rail- 
Way completed from Glasvow t Salisbury, Mo., was sold at that ; 
term of the court under a tien or judgment in favor of Mr. Lewis 
(I think); Tam not certain. That sale of the road cut out a part of 
the creditors, myselfamong the famber. [then demanded of Mr. 
F. A. Jones, attorney for the comiany, some security on the amount 
due me from the pes icy Ile said there was twenty thousand dol-, 
lars in coupons that the compayy was willing that Tinsman and 
myself should have to secure US., 
Ques. 11. Do you know who were the officers of the railway com- 
pany at that time? t 
Ans. 11. I don’t remember their names. “J 
(Jues, z. o0 you know who were members of the construction 
company? If so, name them. . 
Objected by defendant as incor rape tent, Irrelevant, and immaterial. 
Ans. 12. [think Mr. Vandewaiter was cee Mr. Blair secre- 
tary and Mr. Lawerence qr Melville or Morse was treasurer : 
245) lhogveet and Jon 1s. the: nttorn Ve, bye ‘fore referre “| to, it Wis hiv 
understanding that they were all menbers of the construction 
company: this knowledge was obtained through miyv business con- 
nections with them. ‘ 7 
Ques. 15. State if any effort w: as made by vou to procure any other 
security for vour debt, after the agreement with Jones referred to. 
Objected to by the defendant 4s incompetent and irrelevant and 
Immaterial, . 
Ans. 15. No, sir. - 
Ques. 14. State where said colpons, after this agreement with 
Jone 8, Were kept, if you know, . 
Ans. 1 ft. (Cant “AV that | knows ce 
(ues. le. State Who Was pr sent cll thre tihie this Conve nn took 
}? Nace with Jones at Ke VI tesville. : 
Ans. lo. Don't thi k anv one i Peres | = the tiutter Was ine 
tended to be contidential. | é 


Ques. 16. State, if vou know, what parties or persons knew of this 
agreement with Jones, ; 


Oe Reed 
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Objected to by the defendant as incompetent, immaterial, and ir- 
relevant. 


Ans. 16. As far as the members of the company was concerned, | 
do not know whether they knew it or tiet. Pam satistied that Pins- 
Pett knew tliat one-half of thi = COUpOrSs Were ppt rele for 

246 meas collateral for my debt, if they were of any value. 

(Ques. 17. State where those coupols Were al the time fot | 
the conversation with Jones, and where they have been since, if vou 
know, 

Ans. 1¢. My understanding Was, at threat time, that they were ID 
the bank at Pana, IL, and up to IS77@ or ISes: after that time, by 
an agreement between myself and Tinstman, his wife, my sister, Wis 
to be custodion of said Coupots, 

Ques. IS. State what agreement, any, was made by vourself and 
‘Tinistian aut the tithe the COU POT Ls Were delivers d to Vou, VV ith regard 
lo hits Interest 11) the ute 2 


Objected to by defendant as Incompetent, Irrelevant, and imiia- 
terial, 


Ans. 1S. There was no agvreement betivecn rhaves lf and Tinsman: 
he, Tinsman, was in favor of surrendering them to the county: said 
he was disgusted with the whole thing, and L took them on my own 
responsibility, 

(dues. 1%. State hy reason of What contraet or une rstanding Vou 
received sald coupons ? | 


Oljected to by defendant as tmeompetent, Irrelevant, immaterial, 
andasking for the conclusion of the witness. Question was witl 
drawn by plamtils attorney. 

244 Ques. 20. State why said coupons were delivered to vou by 
your sister. 


Objected to by defendant as Incompetent, Irrelevant, Immaterial, 
and as asking for the conelusion of the withess 


Ans. 70), | took them Oy TV Owl responsibility | de man heal 
them of her nid ~he de live re | thie Pri ten Pyne 

(ues. "1. State at you have sated COUpans in) VOUr posse <<1ON. 

Ans, 31. [ have not. 

Ques, 22. State what disposition vou have made of said coupons. 


Cd byte ected to by the defendant as ine “OTE Pe ‘tent, irrelevant, and im- 
material 


Ans y+ 4 | have sold them, ana Hrderstood at the tinrie that ( ¢)- 


' . ‘ ’ : ' 
qqryeared, co st Laonis, ter be the puretiser: tout al the time [| signed a 
‘ ‘? , ’ Liell ’ | | ] } ’ ‘ i ] »* bieed ‘* . . | , 
‘ea ‘*T) eorntriict (i! a2 i ‘ri at oh ‘j ‘| autre re’,iti ; . '? ; rwiilets= al 


. . ‘ . , 7 . . 
eortsulped? that the bathe ol \\ Paltieoted Was ate sibded centre i- peur 
alesis s 


. e ¢ ‘ . " ; 7 
Ques. 25. Whi did vou not read said contract 


Oljected to by the defendant as lniimaterial and Incompetent 


rE EA OS OO Oe eee Lae 
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Ans. 25. [simply asked my attorney if it was all right, and he 
said it was, and I signed it; 
24S Ques. 24. State, if you r “member, what vou told Cherry as 
to how YOU Came Into posshesion of said COUPOTts. 
Objec ted to by the defendant ad Incompetent, irrelevant, and) im- 
material, and assuming, : 


Question withdrawn. 


Ques, 25. State with whom thejtransaction of sale of the coupons 
referred to was tiade. : : 

Ans. 25. N.'T. Cherry, of Alexandria, Clark county, Mo. 

(dues. 26. State, if Vou rene maiber wh: cul you told ( ‘he TRY as to how 
vou came i Possession a suid coupons, 


Objected — by the defendant as incompetent, irrelevant, and im- 
material. ; 

Ans. 26. When Mr. Cherry came to my house T supposed at first he 
represented Clark county, and I ftated to him T held some claims 


against the M.& M. railroad. and that I held the coupons as collat- 
eral for said claims, and if | could‘get the amount of my claim, which, 


[ think, was something over fiveéthousand dollars, [ would surren-_ 


der — COUPOTs, I told lim I wid the COUPOTs by the consent of — 
railroad attorney, or might havejsaid by the consent of the railroad 
company, A 
(Ques. 27. State what the indebtedness or claim referred to was. 
6 
ee oh Objected {to | by the detegdant as imomiterial, irrelevant, and 
INCOM pe tent. 


Ans. 27. Two notes for thirt A hundred and thirty-three dollars, 
each signed by Vandewater, president of the construction company, 
given for goods and supplies furgished the menon the work of said 
construction company, and the balance was for goods furnished and 
time-checks purchases, making,qwith interest om notes, about five 
thousand dollars. i 

(dues. ZS. State if vou have regeived contract price of sale of con- 
pons as agreed upon with Cherry 

Objected to by defendant as ingmaterial, irrelevant, and incompe- 
tent. ! 

Ans. 28. I have. é 

(QJues. 24. State at the time of th © conve rsation before reterred to 
with Jones was Tinsman at Ix: viesvil le. 

Objoct d to hy defendant iis bevprideate rial. 

: 

Ans. 29. Ile was not there. ; 

Cross-examination by Mit J. W. Reep, attorney for defend- 
ant: ; 

QJues. 1. State, if vou know, haw much work was done on the M. 
& M. railroad in Clark county, fo. 


i 


a2 


t ODOT 5 ep Hs Bese, & 


aT | 
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You) Objected to by plaintul as not subject as eross-exatuination, 


Ans. 1. There was some work done, but PE dont know how tmuel, 
Ques. 2. When did said conipany commence work in Clark county, 


—— 


Nlo.. on sntd railroad 7 
Objected lo by platntitl iis irrelevant anid bmtrsaterial. 


Ane. , 4 They commenced work, think, Within SIXEY dave frown 
the time the bonds wes tssued. 

Ques. 5. State, if you know, when work was abandoned on said 
ratlroad, 

Obpected —— by plaimtitl iis Hitnaterial anne Irrelevant. 


Ans. 3. [think in IS73 or IST 4. 
(dues. 4. State, if vou know, whether said rathroud was ever com- 
pleted or built. 


Ob jected Lo by plaratitl its THTALL rial. 


Ans. 4. That portion running through Clark county was never 
completed, as fur as know 

(ues, > Whit relationship, if anv, oes Dr. ALS. Pinstoan, of 
(‘lark COUNEY, Mo... sustain to vou 4 

Ans. 5. Tle is my brother-in-law. 

Ques. 6. Was vou acquainted with him from PESTO te PSs2” 

Ans. 6. T was. 

(dues. 4. State whether or not Dro ACS. Pinson lela ans prosifian 

of trust in and for Clark county, Meo. or in which Clark 


— 


2] COUNTY Was a pREPly, fron sania between thy Veaurs PSV) cere 
Issz. If so, what position was it? 
Objected to by plaintuil as imanaterial and irrelevant 
Ans. 7. Financial agent tor Clark county and for the Missourr A 
Mississippi Ratlroad Company too. PE prestine 


fdtles, a! You state vou rece] Ved thice ¢ thpwotis rmivotVecl dp this sent 
1 June. Iss. Please steals li Voor Petiietipier W peal [dy A\ _ ‘Tine 
recat seated on reoara feo scabapes GE Creal Tlban t steve be 

Ojected to by pelatntitl is Tnitiatertal, irrelevant, and) pieorip 
Tehit 

Lnis. S. Pe said he was disgu- e whole 1 ned fo 
his part was willing they =! lover tet 

Qdnies. 1h State. i vou Kinow, wi Western ¢ 
Colnmpanv te Vou Was ivi 

\ ~. 3 tT 1k ar iltil i i ; ' BYP 
Isa 4 

rar _ Jt) "til Wii i i ~! | i} 
Coty ye = 1] 1 iti = Ss ! . 

‘ 

(>) | tes tov pelantitl ae ' , 
tepid 

Ans. ith Ll thik Ll tieare 1) Pinan tuas “il Wiis chelated 
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( 
at the time they was removed from Bartholow, Lewis & Co., of St. 
Louis, Mo. 
252 Ques. 11. State whethef or not any other coupons of said 
bonds were detached at that time, if you know, except the 
coupons involved in this suit. 

Ans. 11. I don’t know. 

(Ques. 12. Do you know, of yofir own knowledge, that the coupons 
involved in this suit ever were at any time deposited in the bank at 
Pana, Il!s.? q 

Ans. 12. No; I do not. 

(dues. 15. Do you know, of vour OWT) knowledge, that there ever 
Was atl any time uny of the borygds known as the Clark County M. «& 
M. railroad bonds or coupons om deposit in bank at Pana, IIs. 

Ans. 13. No; I do not. 

(Ques. 14. At the time vou fer to conversation with Jones at 
Kevtesville, had you then the tes you refer to and the time-checks 
against sald construction conipany ? 


fens = 


Objected to by plaintiff as nfeompetent, irrelevant, and immate- 
rial. 


Ans. 14. My recollection is [have the notes and most of the time- 


checks? 

QQues. 15. In conversation wifh Jones at Nevtesville, on the occa- 
sion referred to by you, what b@nds and what coupons, and of what 
particular kind, did he say wastin the bank at Pana, Fls.? 

255} Olbjected to by plainti® as immaterial. 


Ans. 15. Jones said in that cgnversation that the railroad com- 
pany Was Willing that [and Dr. Tinsman should have twenty thou- 
sand dollars coupons; he did riot describe or designate any particu- 
lar COUPOTIS OF the COUPOTs InVelve Lin this suit particularly, 

Ques. 16. State whether or . you are acquainted with N.Y. 
Cherry, of Clark county, Mo.?, 

Ans. 16. Yes; Tam. ? 

Ques. 17. State whether or nt vou lave —, at any time, anv con- 
versation with N.Y. Cherry dijgring the vear PSstoia regard to the 
coupons tivolved in this suit; gf so, state where and when and the 
substance of satd conversations 

¢ 

Objected to by plaintuF as S®numaterial, irrelavant, and incompe- 

tent, and not specifving particglarly what conversation, 


l to represent Coqnard, of St. Louts ; 
wanted to purchase the coupdins, and DP sconatelesram to him of 
Instructions from Coqaardor Rowell in regard to purchase of said 
coupons: this was tn Sept, Dypl. Mr. Cherry, at time of purchase 

of said coupons or showily prior thereto, said to me the cou- 


Ans. 17. Mr. Cherrv claime 


— 


254 pons Were Valueless agdoa total loss to them, but they were 
purchasing them for the PUP Dose of etlectineg a ¢ Mh pPOmise 


ie Pa | 


then pending with the said ec @unty of Clark. Tle satd the compre- 
mise Involved all the M.& My railroad Clark county bonds, and the 


COULTYV refused to cotuprotiise unless thev rca 1h these COUP OTs. 
. ry . . . 
! 


a 
. 


= 
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Ques. 1S. State what price was paid you for coupons invelved in 
this suit, and where said sale was made and with whom. 


Objected to by plaintiff as immaterial, irrelavant, and not the 
best evidence. 

Ans. IT was paid twenty-five hundred dollars for the whole amount 
of coupons Invelved in this suit. The contract of sale was made 
with Cherry at La Cygne, Kansas. 

Ques. 1 State whether or not you made the contract of sale with 
Cherry personally or did vou have some one to make it om your 
behalf: if so, state who. 

Ans. 1. TP did not personally. Col. J. D. Snoddy, my attorney, 
of La Cygne, Kansas, made the contract of sale for me. 

(dues. ZO. State Whether or not vou how have in vour Possession 

notes of thirteen hundred and thirty-three dollars cach against 
25000 the Western Construction Company, the same notes referred 
to by you in your examination-in-chief, 

Objected to by plaintiff as incompetent, irrelavant, and imma- 
terial. 

Ans. No, sir: [have not got the motes. 

(dues. 21. State Waist disposition Vou have made of said notes, 


Objected to by plamtiP as incompetent, irrelavant, and imma- 
terial. 

Ans. 21. One of of the notes | delivered to the Commercial Bank 
of Keokuk, Towa, tor the purpose of collecting or to be put im judg- 
ment: they afterwards informed mie that suit was brought and judg- 
bient re ried read 1 ni hivor aoraliyst “ite COMPANY it) sf Louls. Mo.: 
do bet remember thie date cor the court The other hote eave Jones 
and Bruck, of Macon city, Mo., for collection, and still hold their re- 
celpl for the same. 

QJues. 22. State whether or not vou still hold orders and time- 
checks Vou rele rre« le 11) vour eXamilnation-mi-elite t ucalhist sad 
Construction Company ? 


Ob jected te by polarntiff as irrelavant and tmmaterial 


Ans. 22. I do 
Devt (dues. 25. State whether or not vou resided in Clark county, 
Mo.. continuously Preoorey thie Tithe’ tn is, | thrsat work Was Colt- 
menced on the Missour:& Mississipp: railroad until said work ceased 
or Wiis cubvaticlonne , 


4 ;, — 
Ol jected Ter DV peleumnitiel cis Ddritnaterial 


1 Y 


Qdues. 24. State whether or not vou know where the ofthese or othees 
of the sited \| WN \l. railroad Wiis loweate 

Ans. 24. [do not know 

Ques. 25. State when and wher tl first seen the coupons in- 
Volved In this suit and in whose possession 


) . 
by plait! as immaterial, 


—_ 
>. 


(dbo f teal te 


».) 


tp——. rg 


é 


: 
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Ans. 25. In St. Francisville, @lark county, Mo., in June, 1881, I 
think. Amanda Tinsman handled them first when T seen them, 
and Dr. Tinsman had them and had them myself. 
Ques. 26. State in whose housdé you first saw them as deseribed in 
the above answer. é 
Ans. 26. At Dr. Tinsman’s resgdenee in St. Francisville, Mo. 
(dues. 27. State when and where the conversation or arrangement 
referred to by you tn your examfnation-in-clief, with Dr. Tinsman, 
that Mrs. Tinsman was to be the custodian of these coupens, 
TY | took place and who was present. , 

Ans. 27. There was no oie present except Dr. Tinsman and 
myself that | remember of, and gthie conversation took place at St. 
Francisville, Clark county, Mo., béfore | removed from there, Pthink, 
In LS77. ; 

Ques 28. State whether or not you are the same R. TL. Roseberry 
Whose name appears as security on a bond given by A. Ss. Tinsman, 
as principal, as financial agent ofeClark county ? 


Objected to by plaintiff as iminaterial, incompetent, and irrela- 
vant. 


Ans. 28. [ presume so; I signed a bond of that kind. 

Ques, 29. State when you first knew, of vour own knowledge, 
that the coupons involved in this suit were detached from the 
a 


' 


Objected to as Immaterial and Irrelavant, 


bonds. 


Ans. 29. In June, ISS: they was in my possession from that time 
until time of sale in Sept. of same year. 


Redirect examination by plaintiff: 


Ques. 1. State whether or not, at the time of your conversation 
with Jones at Kevtesville, vou knew he was attorney for the 

ZoS company and was making settlements of claims against said 
COTPRULY, ' 


Objected to by defendant as incompetent, irrelavant, and immiuite- 
rial, nid byaol Proper redirect eXaMmbknatlon, 

Ans. 1. Pknew that Jones was acting as attorney al Kevtesville at 
the thn thie COLVErsatlon took plage. 

(dues. 2. State Whether or not, at‘the time Jones said to Vou thacat 
the railroad company was willing for vou and Tinsman to have 
twenty thousand dollars in coupons, what coupons Were referred to 
In that conversation, if vou know, 


Object d to by defendant as Jerre yeate rial. 


Anis. 4 Thev Were known to be (‘lark County COUPOTLS, byt bbe 
Humber or deseription lt ferred 6 6S 
; ’ ’ * " . ears 
(QJues. oO. State Whetheror hot vou knew at that time that Tinsman 
held twenty thousand dollars of Glark county Col potis detached 
from bonds, and Vour meals of know lodge, 


? 
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Objected to by defendant as Incompetent, Immaterial, and irrele- 
Vailit. 


Ans. 3. [don’t know only what TP heard. My means of know!- 
edee from Tinsman and Jones that there was fifty thousand 
4. 25 dollars in bonds and some coupons in the bank in Pana, 


IIIs. 


Oljected lo ly defendant its hearsay, and neither of the parties 
° named are parties to this sult. 


Ques, f. State whether or not at the time Cherry was talking to 
vou In regard to these COUPE he did) not “uy he Wits Pope senting 
the bondholders in this compromise, and that Coquard, of St. Louts, 
as the agent of the bondlolders, was making the compromise 


Objocted lo by defendant is pnp tn iterial ania COMM feenit, 


Ans. 4. My understanding was Mr. Cherry was) representing 
Coquard, and that Mr. Coquard was making the compromise be- 
tWweeh the \I. WV \l bored bolclers anid (‘lark COuUnTLY, 

(ues. ». State whether or not vou knew weere the othee or othees 
of the construction a ae Wis ke rl 

Ans. o. At Salisbury, Mo. 

Ques. 6. State whether or not vou knew at any time that vour 
sister, Amanda ‘Tinsman, bistcl custody of the COMP OTD inder the 
“uvrecierifl with Vourss If scanned ‘Pinstaan prior to the time Vout saw 
then It June, ISSI, ittiel Vour Hheiihis ol knowledge. ) 


eAniE Objectod to by defendant a- Prrcornn pretend canna) penatinaterdal 
Ans. 6. Thev were delivered to her under the agreement with my- 
self and Tinsman about ISoe, and that <le had them in her | DSSt*sS 
sion mn TSS I. 
(Jules. bi You Sav Vou done think abniV ole Wits pore entoat the tine 
oft thre conversation with Deon = iil ly Vetsy thle, No. threat thre er ret'- 
ment Was Intended to be confidential : state why 


- ’ | 
Objpected to by defendant as immaterial, and assuming and agree 


hhiehil wie rer greene bits Ly td) porary li 


- >} isa 7 | 
Ans. 7. There was other creditors there that were trving to ¢ 
Sole satishictlon lor them claim KlOW sole «al thier cdicd) = tpeol 


mv knowledge is bv hearsay 


ie ‘ross-eNatbhbatloi ov 7 ic biedaanit 


| ' } 
: , 5 , ad , , + ; : 
| Cur 7 Nl | it \\ sit thy ! ty ii »! ’ rid : ‘vA 7) ’ ot) ery i i »\\ ' het . 
’ } “s ; 
Whether Jones, the ratlroad attorny Pelerred) feo tinea nV general 
’ ' ; 
. . ‘ei “. , ‘ . , " " : 
htt Leorit tor rake “4 merenis or | Vrrents Of ecladibe ay sf ral 
} el 6 i } =? cgeoptest ripe? ict, Cao iz {i« 
per ei | eeeriildl i iti | i] bib deed j 


" . ’ : " " 
a P : ‘ i ‘ i ® > ; 
Olnected to by puadntitl as itatnatertal amd irreia 


Ans - Not of mis OW) knowl f do Theol 


ee ee ee ee ee ee 
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261 Ques. 2. State whether or} not vou ever had any other kind 


of understanding or talk with the said Jones except the one 
you have stated at Kytseville. — ; 


Objected to as irrelavant and ifmaterial. 


Ans. 2. I think I and Jones had another conversation in reference to 
the same matter, but there was mp written order or contract given 
me by Jones, but he still assured me that T and Tinsman were to 
have coupons to secure us. 

Ques. 3. You state in vour redivect examination that the coupons 
involved in this suit were delivered to your sister, Mrs. Amanda 
Tinsman, in pursuance of an agreement or understanding previously 
had between yourself and Dr. Tinsman ; state how you know they 
were delivered to her as stated by vou, and when said delivery was 
made, and by whom and at what; place, and who was present, 


Objected to by plaintiff as immaterial. 


8 
Ans. 3. T saw them in her possession in June, Sst. My recollee- 
tion is I saw them in her possession in IS77 or IS7S8. They was de- 
livered to her by Dr. Tineman at St. Francisville, Mo.; do 
262, not know that IT was present: it was simply family matter, 
and | had confidence in lim doing as he said he would. 
(QJues. 4. State whether or not vou had at anv time or held in vour 
possession between the years ISTO and S75 any mortgage bond or 
bonds of any kind or description : ‘of the me X « M. Railroad Company 
on said road-bed, or any part of Same, as security for any claim or 
claims that you had or held against said fetes. 


Objected to by plaintiff as incon) petent, Irrelavatit, mtnaterial, and 
hot subject to cross-eXamiination, * 


Ans. 4. IT had a certificate of deposit on Sate Deposit (Co. of St. 
Lous, Mo., handed me by Dr. ‘kinsman, of ten thousand dollars, 
purporting for the benetit of myself and Henshaw equally, to apply 
on one claim, and after- [| drew from Sate Deposit Co. of St. Louis, 
Mo., my share of tive thousand ddllars in bonds, and was told at the 
time that they were valueless by 4. W. Morse, and TP still hold in my 
Possession and OW) sila bored, J reeeryved the ct rtificuate between 
1872 and S74, and T obtained the bonds after the railroad project 

had been abandoned in IS75 or S76. Certificate was made 
2th pavable to Morse, | think, and | could not draw them with- 

out his consent, and when T obtained lis consent and did 
draw them thev were valueless. + 

Ques. 5. State what kind of bonds vou refer to in vour last answer, 
and way they were transferred to wou. 

Ans. ‘>. They Were the first ort oage bonds I=stledd hy the \lis- 
sourt & Mississippi Railroad Company. Tf they were of any value 
to secure my claim, — but was told at the time they wer of no 
value. 


(Signed) ; Rh. TL ROSEBERRY. 


The defendant here rested its case. 
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The plaintiff next offered in evidence the deposition of Grove 
P. Lawrence, which was read, as follows: 


264 Deposition of (;rove r Lawre wee, 


Grove PL Lawrence, of lawful age, a witness called on behalf 
of the plaintiff, being duly cautioned and sworn to tell the whole 
truth, and being carefully examined, deposes and says as follows: 


(QJuestion 1. What is your name, place of residence, and oceupa- 
tion ? 

Answer. Grove P. Lawrence; residence, Pana, Cliristian county, 
Hlinois; special land agent and attorney to the land belonging to 
mv father. 

(Juestion 2. How long have vou resided in Pana, [lines ? 

Answer. Twenty-four vears. 

(QJuestion 3. State in what business vou were engaged about the 
vears 1871 and 1S72. 

Answer. [ was in the banking business In Pana, [linerts. 

(Question I State whether or not Vou Were cot ected in unv Way 
With the construction company doing business in Misseurt; and if 
<0, In Whit Capacity ? 

Answer. | was a member of the Western Construction Company, 
and also treasurer of same CODE MATES 

(QJuestion Oo. State whether or not said company Was Incorporated ; 
and if so, where, 


QJuestion objected to by defendant's counsel, becatse im- 
265 material, irrelevant, and secondary evidence. 


Answer. It was Incorporated in Macon City, Macon county, 
Missouri, under the laws of the State of Missouri 
Question 6 State whether or not vou were one of the organizers 
of said Western Construction Company. 


Objected to by defendant's counsel because immaterial, irrelevant, 
and secondary evidence. 


Answer. | was. 
(Juestion 7. Give, if vou remember, the names of the members of 
siial COMED PUTT at the time of its organization ? 


Question objected to by defendant’s counsel because immaterial, 


rrr rr Viitit, atid = COMAALS eviderner 


Answer. The members were Joli Poggeitt, of Springtield, [Hinots 
A.C. Vandewater, of Pana. Tinos; Mr — Leevett. of Providene 
Po bacde Plane: John ( N Ves Ot ot Louis, \l “stl T Jolin WV 
Morse, of St. Louis, Missouri: Fo A. Jones, of Maeon. Missouri, and 
(rove Lawrence, of Pan * [liners 

(Juestion S. State, if vou Know, who were the first officers of said 


Western Construction Compan 
‘ ‘ 


(dure =P leodl opbote Ts | Top lé edie ey rid iiss Zz ti]~¢ rPprerie 
i , ' ' PRT. 
aw Villit, trtaateriad, abialk seeomdary evieleiee 


Answer. A. oe Vane Witter ius pene ~tede rif Jobin loueit iis stipreritie 
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tendent. J. W. Morse as auditor and G. P. Lawrence, treasurer; | 
think Mr. Morse was secretary, but am not certain; I am pretty sure 
he Was. 

Question 9 State whether or not FF. A. Jones held any position 
connected with said company as attorney or otherwise. 

Answer. F. A. Jones was attorney for the Wester Construetion 
Company, but whether ppotnted at the time of the organization or 
afterwards [do not know. : 

. : ‘ 6 . . 
Question 10. State, if vou know, what time said company was or- 
. . " FY ¥ ‘ 
ganized, and for what purpose organized, 

Question objected to by defendant's counsel because irrelevant, 
Immaterial, and secondary evidehce. 

Answer. [ think it was organized in September, 1872, and for’ the 
purpose of building the Missouri: and Mississippi railroad. 

Question Ll. State whether or hot said Western Construction Com- 
pany bad any business transaction with said Missourt & Mississippi 
Railroad Company by coutract or otherwise. 

(Question objected to by defendant’s counsel because irrele- 
267 vant, Immaterial, and secondary evidence. 

Answer. The Western Construction Company made a con- 
tract with the Missouri & Mississippi Ratlroad Company, or, rather, 
with Mr. Foggit, and it was afterwards ratified by the said) railroad 
COMPA. 

(Question 12. State whether or not said contract Was not made by 
Mr. Foget, iis general superintenlent of said Western (‘onstruction 
Company, with said Missouri and? Mississippi Railroad Company. 

(Question objected to by defendant's counsel because leading and 
Incomipels lit.) 

Answer. No. [think it was made with Mr. Fogeet for the pur- 
pose of organizing il construction ‘company te borrilel the radlrose, 

(Question 84 State Whether or pol any other coy supplemental COrli- 
tract Was nade other than the one referred to in the following answer. 

(QQuestion objected to by defendant's counsel as Immatertal ane 
irrelevant and sccondary evidence.) 

Answer, There was a contract fhade at Macon citv—a ratification 
of the transter of the contract with Mr. Foggeet to the Western Con- 
<tructlon CComipaitiy. , 

(uestion | 7 What tratster clay vou refer try 
JOS Question objected to by .defendant’s counsel because im- 


material and Incompetent.) 


Answer. T was referring to the transter of the contract with Mr. 
logeet to the Western Construction (Conmipany, 

(Question Lo. State, if vou know. the eireumstaneces under whieh 
tlisat transter Was bitede, 


((uestion objected to by defenants counsel because Irrelevant and 


iuitnaterial and incom yp tent.) 


~~*e 


~* 
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Answer. Mr. lovelt came to some of the construction COPMP MATEY, 
Or to some who afterwards formed Lhe colpanv—-to nivselt us oOle— 
nicl stated threat he lias Seeh some ol the part hes connected with the 
M. NV MM. Railroad Company ; threat thev Wilited! to vel sole Coblstruc- 
tion company to tuke the contract and finish the road, and [think 
he wanted to meet two or three of us. ‘Two or three of us went up 
to Springfield, Ll linets, fo tet paries connected with the old com- 
preity. They stated to Us Whaat liad heen done on the road, what they 
lieved expended, &e. Mr. lovuet went over to Missourt after that to 
examine ; nied i turned with the form of a contract in Which he was 


the principal party contracting. At the first or second mecting we 
had Mr. Bartholow, of St. Louts, was there: that was previous 
2th) to any forming of the coustruetion COMPLY, We afterwards 


formed the construction COMPANY Thpredi thie reperese hilatiots 

of Mr. loveit’s contract of What had been done and what was avathible 

ct) the line of the ratiroae There Wits cidte rwards th thheeting of the 

stockholders of the M.& M. railroad, or their deretits, to ratity thie 

contract ol \lr. lougit With the Western Construction Compe, rit 
Macon city, Missouri, at which lice tihe the contract was ratified. 

(Answer objected to by defendant's counsel, because the answer is 


bieol responsive te the cy tle sLleoli gtthed is Pricoripeetent, Dtrateasete rial. sania 
hearsay, ana Is =f COnALS cy lence 


(Question 14). stite Whrothe roar pet Vou were prreesernat vif NIsvcon 
city at the meeting referred to at which said ratification was made 

Answer. [T was present 

(Qduestion TZ. State, vou remember, the tertus and conditions of 
the coptract referred to with the Missouri& Mississippi Railroad Com 
pReliy, 

Question objected to by defendant's counsel, because it is imma. 
terial, irrelevant, and secondary evideres 


Answer. ] dont know that | can state them entirelv. but wail 


state them: @enerally We were to have the work alread, 
2) done, the right of wav obtained, all the “UH bseriptiotis thicat 
Were histede sitiad thst Were Tew to bibshede, brid thy brerdneds of thie 
road, sunied | do Pheol Peedppectiptvet hhaow eect ta throtisatiels ce] clowilars Wertti 
of stock to each mile The construction COMPANY Was to construe 
the rowed bu lel ~ ite tracks: Pith ste K t Preotis Nek ; Te WN GALDSIS 
(ity 
(duestion Ls Stiute . if Vou reed tryin rm. Tbees Decaterye atic eXteo wut of this 
subscription referred to in vour last answer 
ral ~! nol ected Tan Te besTeeduel ~ Cooly tine - Peete ti 
terial i A SeComeary Vlede ant 
Answer. Phe subsertptrons alr ix | re 7 
; 
were Clark county. two hundred thousand dollars: Kyi 
one hundred thousand: Macon county. an unexpeeted balaner of 
thirty or fortv thousand. | torget whether there were anv others or 
het 
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Question 19. State whether or not vou know where the original 
contract referred to is or whether It Is in existence at this time. 

Answer. I do not know where it js or whether it is in existence. 

Question 20. State if you know in whose possession are the 
271 records, books, and papers of the Western Construction Com- 
pany. 

Answer. They were sent to Jolin W. Morse, the auditor; that 
was the last | knew of them. 

Question 21. State, if vou know, where Jonn W. Morse is. ~o 

Answer. Jolin W. Morse is dead. . : 

(QJucstion 22. State whether or nol vou ever made any effort to find 
or gel sald papers an records, : 

Answer. T enquired tor them onee of parties who ought to have 
known—of John ©. Noves, a partycular friend of Mr. Morse, who 
would know as much-about his private affairs as any one. Mr. 
Noyes Was a member of the construction COTM pany. 

(Question 25. State, if you know,,in what form the two hundred 
thousand dollar subscription of Clark county was made. 


(Question objected tO by defendant's counsel, because It Is <econed- 
ary evidence.) : 

Answer. It was in bonds of Clark county. 

(Answer objected to as not being responsive to the question.) 


(Question 24. State, if vou know, in what condition the Clark 


° . . e . * op 
county subscription above referred fo was in at the time the contract 
Was mide with the Western Construction Company. 

(QQuestion objected to by defendant’s counsel as irrelevant and im- 
material.) . 

22 Answer. It was in bonds tinder the control of the financial 
agent of Clark county, in Bartholow, Lewis & Co.’s bank, at 
St. Louis, Mo., so represented to us by the railroad company. 

(Answer objected to by defendangt’s counsel as hearsay.) 

Question Zo. State, if vou remember, the conditions, if any, in the 
contract With the M.& M Railwawy Company with regard to the 
Clark county bonds referred to. 

(( Mbjected to by defendant’s counsel, because the qilestion Is TIN Mit- 
terial and is secondary eyidence.) 

Answer. They We re tO bye delivered to the construction company _— 
upon the estimate of the railroad éngineer. 

(Question 26. State, if vou Know! whether or not the Western Con- 
struction Company vat the (‘lark eounty bonds referred te, 

(Question objected fo as Irrelevang by defendant's counsel, ) 

Answer. The construction — dis] get the bonds. 

Question 27. State, if you know, what disposition the construction 
= made of said bonds. ; 

Answer. They used a portion of them as collaterals to borrow 


} 
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money Mast—tifty thousand dollars. Sold fifty thousand dol- 
275) lars through the St. Louis stock board to Mr. Grant; used 
one hundred thousand of them as collateral with Waterman 
& Beaver, of Philadelphia, for the purchase of iron. 
(Juestion 28. State whether or not the bonds used as collateral 
were redeemed by the Western Construction Company. 
((Juestion objected to ly defendant’s counsel as immaterial and 
Incompetent.) 
Answer. They were not. 
Question 20. State whether, if you know, the circumstances under 
Which the construction company, When and where they got posses- 
sion of ssid) bonds. 


(Question objected to by defendant’s counsel as being vague and 
uncertain, Homaterial, and incompetent.) 

Answer. It was along in) Maren or the fore part of April, IS75. 
We called, with the tinancial agent of Clark county, on Bartholow, 
Lewis & Co.; they stated they had a lien on the Clark county bonds 
for somewhere from twenty-eight to thirty-six thousand dollars. 

Question 30. What was said by Bartho-w, Lewis & Co. in reference 
to the lien referred to In answer to the question ? 

(Question objected to by defendant’s counsel as immaterial, irrele- 
vant, and Incompetent.) 


2a Answer. They said they had a lien on the Clark county 
hoteds atid refused to vive then UL}. 

Question OL. State what Bartholow, Lewis & Co. said as to low 
they acquired the lien? a 

((Question objected to by defendant's counsel as immaterial, irrele- 
Vant, and Incompetent } 

Answer. They said it was for advances made to the railroad com- 
preniy. 

(Question o2. State how the construction company got the bonds 
from Bartholow, Lewis & Co. 

(Qhuestion objected to by defendant's counsel as imoaaterial and 
Incompetent, and as also assuming that the construction company 
cat the Clark COUnLY loteds from Dartholow, Lewis W ('o.) 


(Question 35. State if the construction company got the Clark 
COULLN bonds from DBartholow, Lewis & Coo: and if se, how thev prert 
then. | 

Question objected to by defendant’. counsel as Immaterial and 


‘ ' ' 
Incompetent and leading 


Answer. Yes: we got them: gave the Western Construction Com- 
pany individual netes with Individual indorsements to Bartholow, 
Lewis & Co 

(Question Of. For what) purpose did) the Western Construction 
Company give ther note to Bartholow, Lewis & Co. and in what 


anmiount ” 
‘>}e.>)™ 


| Jai 


‘ 
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275 Question objected by defendant’s counsel as immaterial 
and Incompetent. , 


Answer. To get the bonds out* from under their lien so that 
we could use them when we carne& them. IT cannot tell the exact 
amount—trom twenty thousand to.thirty-six thousand dollars. 

(Juestion 35. State, if vou remember, who indorsed the notes 
given by Bartholow, Lewis & Co. by the Western Construction Com- 
pany ' 


(Question objected to by defendagt’s counsel as tmmaterial, incom- 
petent, and secondary.) 


Answer. All of the members of the original construction company 
named except Mr. Lege tt. 

(Question 36. State if the notes so given in the payment of this 
lien were ever pale, either 11) whole or paar 4 


((duestion objected to by defendant’s counsel as irrelevant, imma- 
terial, and Incompetent 


e 

Auswer. They were paid in part—twelve thousand dollars at one 
time, and T think we paid besides that once; don’t know how much; 
ain not certain about that. 

Question 37. State if any steps Jhave ever been taken to recover 
the balance due on said hote } ana, if so, what 7 


yar ((Juestion objected lo by defendant's counsel as irrelevant, 
ltnimnaterial, Incompetent, nid its secondary.) 


Answer. Twas sued in the United States court at Springtield, 
[Hinois, as Indorser, and judgment: was taken against me. |] think 
the amount was somewhere about thirty thousand dollars. 


(Answer objected lo by defendant s counsel as secondary evi- 
dence.) 


(Question SS. State, if vou know, what was done with the bonds ob- 
tained trom Dartholow, Lewis WN Co. iil the time the hoetes Were 
elven? : 

(Question objected to by defendant's counsel as inconipetent, irrel- 
evant, and hiataterial.) ' 


Answer. They were transferred ‘from Dartholow, Lewis & Co. to 
the Exchange Bank at Pana. [limbis. and putin the vaults of the 
Exchange Dank. ‘ 

Question of) State, vou Know why they were putin the Ex- 
change Dank, . 


(Objected to by detendants cognsel as incompetent, irrelevant, 
é s 


and imtnatertal. ° 


Answer. [Tn order to prevent any more ditticultv in drawing the 
; ; 


i , 
bonds when thev were earrted, 
6 


Question 40. State, if vouknow, who managed or cohitrolled 
the Exchange Bank of Para, Hlinois, at that time. 


i 
é 


_ ae oe 
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Answer. IT managed and controlled it. 

(Question 41. State whether or not you gave any memorandum or 
receipt for those bonds when placed in the Exchange Bank. Tf so, 
to whom? 

Answer. I gave a memorandum book, with an entry of the bonds 
In it, to. ALS. Tinsman. 

(Jnestion 12. State whether or not the construction COnpany ever 
re eorved estimates from the railroad chetneer of the aniount of work 
done by the construction company in Clark county, 


(Objected Lo iis calling for secondary evicl nee ane borne inntnat- 
terial.) 


Answer. They did. 

(duestion 45. State, if vou know, the amount of such estimates. 

Answer. I don’t know the exact amount now; it was dn the nerh- 
borhood of two hundred thousand dollars; it Was something over 
SOO OOD, 

(Juestion 44. State, if you know, what time the Western Construe- 
tion Company begun in Clark county. 

Answer. [ think it was earls in ISS5: am not certam 
20S (Juestion Io. State whether or not, at the time the bonds 
referred to were left at the Exchange Bank, were there any 

coupons detached from the same. 


(Question objected to by defendant's counsel as irrelevant, immia- 
terial, and Incompetent.) 


Answer. There were some coupons detached. 

(duestion Mi. State whether or bheot, While said bonds rented in 
sald Exchange Bank, vou detached am collpolis from said: bonds, 

Answer. | detached some after the construction company had 


drawn them. 
Cour =thod re State. if vou recolloot, the citnbeothyait of all thie detached 


coupons While in the Exchange Bank. 

Answer. Something ke twenty-five or twenty-six thousand dol- 
lars 

(Juestion AS. State, if vou know, What was done with the detached 
COUPOrs rete rre«d tw stile fully 

Answer. Some of them went with the bonds thev belonged to 
come of them | vave two or three vears age to ALS. Pinstian om re- 
turn of memorandum book: T dowt know the amount [gave Tin-- 
Piaidh : Lie] bieold Corlayyt thas bit. 

(Qduestion I. State whether or met vou recollect: whether 

24%) the coupons vou gave to Tinsman were the coupons that 
Tt wey Ueae 


VA ' l ‘ 


letiehred Preotel the leotneds Wied) “sited beotneds Wee 


' 


Eexchanee Bank. or those vou detached afterwards vowurs 
Viswer. Phres Were ii prorthons co] eed 
(Question off State why vou gave the coupons referred te to Pins: 


Jtlestiol Obyec dito by defendants counsel as irrelevan 


‘ ; ‘ oI 
}" POTUL, Gdiel TALE.) 
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Answer 51. I thought that any man who would come from Clark 
county ought to have them. Heé brought the book back, and I 
thought they were worthless and { gave them to him. 

Question 52. State, if you recollpet, what Mr. Tinsman said when 
he called for the coupons. 


(Question objected to by defendant’s counsel as irrelevant, inima- 
terial, incompetent, and hearsay.) * 


Answer. Ile said that Clarke county was after him, and talked of 
suing him on his bond as financial agent, and [told him if he could 
raise anything on them to take them; [ told him that he had done 
his duty, and to fight the county. ‘ 

(Question 53. State whethe? the Western Construction Com- 
280) ever authorized you to deliver these COUPOTS to Mr. ‘Tinsmian. 


(Qluestion objected to by le fendants counsel as Immaterial 
and incompetent.) 


Answer. There was no authorization of the company that I 
know of. é 

Qluestion 54. State what was the financial condition of the West- 
ern Construction Company at the tijuie you delivered those coupons 
to Mr. Tinsman. 


(Question objected to by defend at's counsel as irrelevant, Imma- 
terial, and INCOM pe tent.) 

Answer. Busted !! 

Question 55. State if, at the time vou delivered those coupons to 

Mr. Tinsman, there were any unpaid creditors of the Western Con- 
struction C ompany. : 


i 


(QQuestion objected to by defend ants counsel as irrelevant, imma- 
terial, and Incompetent.) 


Answer. There were a great nany. 
Question O68, State ies ther, f you had considered those coupons 
to be valuable, you would have delivered them to Mr. Tins. 


(Question objected to by defend: vant’ s counsel as being irrelevant, 
— terial, and incompetent. ) 
28] \. [If] we had considered! them as valuable they would 
ha ave been used as assets of the Western Construction Com- 
pany. 3 
Question o7. State, if vou know, how much work was done by the 
Westers Construction ¢ OMPRUNA In G'|; ark cCOouTITY., | 
Answer. Only by estimate of the Ki uilroad engineer, 
QJuestion OS. State, if vou know, whether FLA. Jones acted as at- 
torney for the Western Construc tion ( ompany up to the the time of 
its failure. . 


S 
(Question objected lo by defendant's counsel as immaterial.) 


Answer. He dic, | believe. 
(Juestion ot, State Whether or note FP, A. Jones. as attorn \ for sald 


é 


~~. 
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company, acted as attorney for the company in a settlement of 
Claims against said Construction Company. 

(Question objected to by defendant's counsel as irrelevant, imima- 
terial, and incompetent.) 


Answer. IT presume he did in conjunction with the president and 
the committee Who managed these things. T had not much to do 
With that part of the business. 

(Juestion GOL State whether or not you were present at Kevtesville, 
Missourt, at the spring term of the cireuit court, in IS74 or IST), at 

the time of the sale of the railroad trom Salisbury to (ilasgvow, 
252 Answer. | was present When It was sold: do not recollect 
the time. 

(duestion Ol. State, if you know, whether kL A. Jones was present 
at that time as attorney representing the Western Construction Com- 
pany, 

((Juestion objeeted to by defendant's counsel as irrelevant, immia- 
terial, and incompetent.) 


Answer. | think he was. 

(QJuestion 62. State for what purpose the money realized from the 
sale of the bonds to Grant, and from: those bonds pledged in Con- 
necticut, Was applied, 

(Question objected to by defendant's counsel as Irrelevant, immia- 
terial, and incompetent.) , 


Answer. A) portion of the money was used in payment of the 
hotes viven to Bartholow, Lewts & Co. and the balance was ex- 
pended on the road in Clark and Macon counties ; twelve thousand 
dollars Wis praclel te Bartholow, Lewis XW Co. 


(Cross-exnmination yy the heeft ndants counsel: 


(duestion 1. State at what time the Western Construction Com, 

puny Was organized, 
Apswer, Ih) September or é deetankn r, io¢e 
2:5 QJuestion 2. Was it organized for the purpose of building 
the Missouri & Mississippi railroad and equipping same from 

Keokuk to Kansas City t 

Answer. It was. 

(Juestion >. Did it ever do any other business ? 


((dtuestion objected lo hy pli’. coutisel as irrelevant, LPPCOnL py tent, 


nie Itnbnaatertal. ) 


Answer. [t did not. 

Question 4. What were the cash assetts of the Western Constrac 
tion Company at the time of its organization ? 

Answer, Sixty thousand dollars. 

(duestion >. Was that amount prauiel ite vour hands as treasurer 
of the company ? 


(Question objected to by pl tt ‘s counsel as irrelevant, Immaterial, 


anid Incompetent. 


: 
\ 
D4 LC. WHITFORD Vs. THE COUNTY OF CLARK. 
3 
Answer. The stock was all paid up. It did not all pass through 
my hands. JT received some ot the money at St. Louis and paid it 


out there. 
(Juestion 6. What amount of nrone v did you receive and pay out 


at St. Louis”? 
Answer. | could not tell now ; have no means of refreshing my 


memory Just now. . 
(Question 7. State, to the best @f vour knowledge, about) what 


amount of money you received and paid out. 
254 ((uestion objected to by plaintiff's counsel as irrelevant, 
lnmaterial, and Imcompete ut. 

Answer. T should say comewhede between thirty thousand and 
dollars; it might be more; IT do net think it was less than that. 

(Question S. Was any of that amount of monev secured by the 
Western Construction Company fom the sale or disposal of the 
Clark county bonds ? ' 

((QQuestion objected to by pl'tf’s counsel as irrelevant, immaterial, 
and incompetent.) , 

Answer. Not that Iam speaking of. 

(Juestion &. Was it vour duty as treasurer of the Western Con- 
struction Company to pay the debts of said company when audited 


anid allowed by the COMPANY 4 , 


(Question objected to by plaintifPS counsel as irrelevant, Imma- 
terial, and INCOM pe tent.) ‘ ’ 


Answer. [t was my duty to furnish them money to pay the debts, 
anid lt) vo rou d ana pay the ‘Thh. | 

(Question 10. Did the Western ¢ opstruc tion © ompany Keep a ree- 
ore of Its business fraheae tions” 

Answer. ‘They did. ' 

QQuestion TL. Did) the Western Gonstruction Company ever fail 

finned ally - and. if so, whene? 
2845 Answer. They filed tinangially in the vear S74. 
Question 12. What officer duty was it to keep the record 

of the business tridisactions ane colgtracts of the Western (‘onstruc- 
tion Company ? 

Answer. It was the auditor's duty. 

(Jtuestion Io. Who was the ; auditer ? 

Answer. John W. Morse, of St louis. 

Question 14. When and where yr he die? . 

Answer. Tle died in St outs: Lalon’t know when. "7 

(Question To. Did he leave a famigv or any relatives 

Answer. Ele died scant and jleft no relatives, to mv knowl- 
edge. Tle had one brother. but IT dé not know whether he was liy- 
Inge or not at the time of John W. lorse’s death. 

(Question 16. When and where « Ligl vou sec this brother? 


Answer. IT saw himoin about S75. in the auditor's offiee of the 


a 


lndianapolis & St. Louts railroad, af St. Louis. 
(Qduestion 17. Tow do von know that Jolin W. Morse died in St. 
Louis”? : 
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Answer. | was merely told so. Inquiring for him, Twas told) he 
died in St. Louis; that as all [ know. 

(uestion IS. Did vou ever take any Inquiries ha St. Louis of the 
oflicers of the court having probate jurisdiction Whether or not Jobin 
W. Morse had an executor or administrator of lis estate? 

280 (( Mryected lo by plaimtitl’s counsel as irrelevant, HCOnn pre 
tent, and linmaterial, and as calling for secondary evidence.) 


Answer. | did not. 

(Juestion 1), Dic Vou ever biake anv ti pUIPICs as to whether he 
died leaving relatives: and, if so, were thie lived? 

(Question objected to by plamtiths CootlL iis its irrelevant, Lnconl pe- 
tent, and Immaterial.) 


Answer. [I did not. 

(Question 20. When was the contract ratified between Fogeit and 
the railroad company at Macon City, referred to in your examina- 
tion-in-chiet ? 

Answer. The transfer to the Western Construction Company was 
made, I think, in November, 1872; it might have been im Septem- 
ber or October of sate vear, 

(QJuestion 21. Was AOS. Tinstman present at the time of the trats- 
fer referred to” 

(Question objected to by plaintil’s counsel as irrelevant, Imima- 
terial, and Incompetent.) 


Auswer. | think he was. 
(duestion 22. Are vou certain he was 


ad 


(QQuestion objected to by plammtitf’s counsel as irrelevant, imima- 
terial, and Incotipetent. ) 


St) \nswet, | itn pretty Certalh he Was 
Question 25. When were the books, records, and papers of 


the Western Construction ClOm pry, Or anv part of them. sent to 
Jolin WW. Morse, and Who sent then ’ 

Answer. It was some time mm PST 4 \tter the failure of our negeo- 
tiations in Europe the books, records, and papers were boxed and 
sent to Jolin W. Morse. St. Louis, by ALC. Vanderwater, Jolin W. 
Morse, and miveelt, 

()tbestion 24. Where had these books, records, and pRipeers been 
kept prior to that tim 

Answer. They were then kept in the railroad offiee. at Salisbury, 
\issouri 

Cty ston Be Where were these sent from to dotin We. Mors 

Answer. Salisbury, Missouri 

(Question 26. When was it ven inquired of John ©. Nowves as to 
Where the colitracts, records, and prbprers anf the Western € onstrue- 
Theon) C conn pce nan were ? 

Answer. Dimet him here oat the depot in Pana: heard le was 


COUrED DEAS salied Pipchede thi bhieghliey Vbpen Tlie TPaadhis Wats clhahgine cars. 


It Was three or four vears age, | should think, 
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Question 27. When wege the notes of the Western Construction 
Company tO Bartholow, Lewis & Co., to redeem the ¢ ‘lark 
287 = county bonds, executed and delivered ? 
Answer. | thinkit was In the fore part of the vear 1575. 
QJuestion 25. Who took possession of the Clark county bonds when 
they were delivered by Bartholow, Lewis & Co. and to whom did 
they deliver them ? ° 
Answer. There were three or four of us there together: Mr. Tins- 
Ian Was there, too. He book the bonds and took them to Morse’s 
office, and, after checking the m out, delivered them to Mr. Tinsman. 
They were put into Tinsman’s satchel, 
(Juestion Ze. Who checked the bonds out from Bartholow, Lewis 
g& (o.7T : 


=e 


(Question objected to by plaintiff's counsel as irrelevant, Immate- 
rial, and Incompetent. 


Answer. [ don't know who did cheek them out. 
Question 50. Who receipted to Bartholow, Lewis & Co. for the 
bonds, if any one ? ' 


(Question objected to by Refendant’s counsel as Irrelevant, imma- 
terial, anil Incompetent. ) 


Answer. Mr. Tinsman reeeipted for them. 

(QJuestion 31. What offic: Hy position did vou hold in the Exchange 
Bank of Pana. [TTs? 

Answer. Wiis owner: It Was a private bank. 
25 (Question 52. Did vou keep a record of the business trans- 
actions of the bank ati d of the spec lal and general de posits ° 

Answer, | kept a record og all general deposits. [ kept merely a 
bhi miorandum record ot Spe ‘el: i de posits, 

(Question 53. Tlow were the memorandum records Kept? 

Answer. a 8 nerally (uAve dl memorandum ce parties, sscoline time s 
if Wis fIVed: Ola TheMoranauin ticket, citi soOretilies the spec i 
deposits Were merely placed in the vault in tha boxes or envelopes, 

Cote stlodi 4 Wy 1} did t ». Tinsmiin., finaneral avert ot (‘lark 
county, deposit the Clark county Missouri &« Mississippi railroad 


? ' ' ™ . 

‘ ‘ ' . ’* oe o 

beokieis aliel Cotllpotis Ith VOULr Pallk ” 
’ ‘ 


. | ° a f . 
Olilgsel ads assuming that Pinsman deposit 7 
he’ was finanetal avert ot Clark Countv.e) 

a 
Answer. On the same dav we gave our notes to Bartholow. Lewis 
a 
iV ( i). » 
fJulestion m+" W, Ie’ Tlie lt’ her any (‘lark COUTTS Nlix<souri VN \I 1 <- 
. ' | ’ ? ° ’ , ’ 
SIsslpopel retvdiroonwe PMoTiets a posited lt} Vourr Dilik ‘V7 wine He ? 
Answer. They were pla coq in the vault there 
(uestlon sot) Who geposited thies 
Ist Answer. [ did : 


‘ | ' 
{Jtulestion x #8 \\ Pye. i] Senay cote , rAive thy lik Teo Veot] ta) le frost 


(Objected to by plrths. 


} ’ } . as 
the bonds there. and that 


nin the vault oft the bank ’ 


or to place them in the vaults oft the bean] 
Answer, ALS. Tinsman. 


: »? é | : : é ‘ a . 
(Question od. Dic you or tot give to him any certificate, Inemo- 


re 
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randum, or book account containing the ihount of bonds und Coll- 
polis deposited ly iin? 


(Question objected lo Iyy pl it’s counsel as calling for secondary 
evidence.) 


Answer. I gave him a memorandum in a book. 
(due stion OM. Tn whose handwriting Was the memorandum given? 
Answer. In omy own handwriting. 
(dur -tion 40. When and where did Vou last see that book contain 
Ine the memorandums 7 
(newer. [saw a book that [ supposed was that book within a 
vear and a half: the children had been using it and had torn it at 
miv house, It bad the name of ALS. Tinsmian om it. 
(Question 41. Was the book that vou gave to ALS. Tinsman the 
kind of book vou usually gave to depositors ? 
Answer. [ SU p pose it Was: it was about the only kind of 
20) book we used in the bank for that purpose. 
Question 42. Desertbe the kind of book it was. 
nswer. It was common, little pass book, owned by and used by 
depositors. T prestume, probably, with the name of the exchange 
bank printed on it. TP presume it was leather covered or paper, with 
butl col 
Question 43. When and where did vou wet that book from ALS, 
Tinsman ? 
Answer. [t was some three or four vears ago; at my residence 
here in Pana 
Qduestion bh Was that the same book vou referred to im your 
answer to questions 4S and ol in ehret? 
Answer, I Wiis tha Sithhie MWe MpOrareadtlerl Lewnk 
(duestion ly diel Vou ever wivVe to \ _ ‘Tinstan bhheore’ thisan Cobia’ 
bovok Coolphalbine any tenors of tits Leprosil of Clark County 
Missouri & Mississippi railroad bonds and coupons ? 
Loswer TP never gave lim but one mremorandiunm 


é } ’ ’ 
(dtrestion bb. State to the best of vous recolleetlon whist Prpectiler- 


ior. 


‘ 
rabikduim vou entered in the book vou wave to ALS Pinstian of nf 
’ ‘ ‘ , , : : ; " " 
deposit of Clark county Missourt & Mississippa Ratlroad bonds ania 
' 
c*eaty te ~ 
; 
>i ’ . e : ? P : ay . , 7} 
=I Qduestion obrected to by plih’s counsel, as calling for 
} q* ; ] . : ? | I P ‘ | 
CORLAITV evVidededices, GAbiel ats Teesidigk TELIA ania Irreie vant.) 
, . ’ ; " ‘ ; 7 . | ¢ | . eae a 'f 
Loswe! LT clon Peeeeny ‘ WV iie rheel Thiel Wiis mbivilibllie WT e'ii itl 
’ ’ ’ ; ’ ’ 
’ i ; : ‘ 7 " . ’ . . ; bi Ai e+ L* a " ‘ , 
Tibet Chemeoke Potdd ch sdtab pede tn bora btitii SUIMPD CMM OC Lark Cott brootneds : 
mip chee) ~*? eign. ' 


eae : , , - : 
; of . : i 

Aniswel hye Pr re rhy Wiile li | = Lipetpse i Wii teil folie Wiis pV itict (rij it 
. 


: 
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stand in my house. [mere A pic ‘ked it up; saw that name on the 
back and threw it down aersig. The leaf was torn in two which, I 
think, contained the memorgndum, and a portion of 1t was gone. 
Question 50. Have you naade any search at any time for that 
memorandum book, or the torn leaf: if so, when and where? 
Answer. [ did “wai for it énce, but failed to find it. It was a few 
weeks ago at my house in Pana. 
29? Mucstion 51. Statg if vou recollect whether or not the 
Deh: anelum book: Gu Pave A. 8. Tinsim: ili showed hy Your 
entries therein that the Clark county Missouri & Mississippi re ailroad 
bonds were deposited by hina individually or as agent. 


(Cu stion objected to by if ts counsel as calling for secondary 
evidence.) : 
¢ 


Answer. | do not recollec} how it Was written. 
Question o2. Who, if anvéone, drew the Clark county Missourt & 
Mississip yi railroad bonds add coupons out of the Exchange Bank 


or out ot Your posse =ston ? ‘ 


Answer. They went to the Western Construction Company on 
estimates. ‘ 

(Question 53. By whose ogder ” 

Answer. In accordance with the contract with the railroad com- 
pany. 
(due stion of TLlave Vou 1b VOUP posse ssion or under your control 
any drafts or orders on the, Exchange Bank of Pana, Hlinois, from 
AOS. Tinsman for the Clark county Missouri & Mississippi railroad 
bonds and coupons to be paid over to himself or any one else’ 

Answer. T have one order, | think, from ALS. Pinsman. 

Question oo. Will vou produce that order to be used im evidence 
in this case to be un@exed to this deposition : 
ad IS Answer. Since bie aliswer to question ot T have searched 

tor the order from 2.8. Pinsman among the papers where | 

“Upposed it was, but cannod find it. 

(Question oF: State if you recollect the contents of said order, who 
It Was drawn on, who by, fh whose favor, and for what amount. 


(Objected to by counsel for plamtitf as calling for secondary evi- 


Answer. [It was drawn 4 me. | do not recollect whether it was 
drawn in favor of the Weetern Construction or the M.& M. Railroad 
d torsomewhere between one hlun- 


Company: by ALS. Tinsnian : an 
dred Lipotissitich adie two ha real thousand dollars, [ tlitiot state the 
eNact ameounl ti § lark —_— Mi IssOUTL W NI) Ississippl railroad bonds, 
Question of. To whong. if any person, did vou deliver railroad 
bonds under said order 73 
r I deliv » 34 — : ; 
Answer. Tb delivered thy road bonds on the estimates of thy 
| oe or Tc | 4, oe —e. 1} ’ 
Pabirodd enainee! diet Khow that DT delivered anv bounds on 
} , ‘ . , ' 
ti; Li. £457%sCTF A ‘ lt Wiis Understood they Were: Tor to ile- 


livered on the railroad efigineer’s estimate. 


—~- 
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(I ofendant’s counsel object tw all that prea of Withess ¢s itli- 

204 swer beginning with “Twas understood “ and ending with 
“estimate, because it Is not responsive to the question, and 

wives the conclusion of the witness, besides berg Varite ned ine 


definite. ) 


Question OS. Did vou at any time deliver to any person any of 
the Clark county Missouri & Mississippi rathroad bonds on the order 
of A. &. ‘Tinsman ? If sO), wi hl, whi ay anid whit fePppaOulnre, 

Answer. | dont recollect of delivering cut on lis order. 

Question of. Did vou at any tine deliver to any person any cou- 
polis of the (‘lark CouUntY \lissourt WV Mississippi ratlrose bevteds 
on the Orel rol A. &. Tinstman ? If “orn to W bhomn, cut Wlhraat tannic capped 
place. 

Answer. No: T did net. 

(QJuestion GO. State, if vou know, where the order that Tinstiuan 
drew on you for the Clark county Missouri & Mississippi railroad 
bonds and coupons is? 

Answer. [Edo not know. 

(Question GL. Tn whose possession did vou last see the order’ 

Answer, Pt was in ty possession. 

(Qduestion 62. Where was it vou last saw it? 
20. Answer. [ think it Was something over two months ag 
night have been four months. 

(duestlon Oe. What did vou do with the order when Vou last 
saw it? 

Answer, | pout if back 11 the desk | do niet recollect ‘+f doing 
anvihine else with it. i 

Qinestion Of Where is that desk’ 

Answer. Ih thi dinine-room cof trey bpatns iT) mine Pi liners, 

Question 65. Who las access to that desk beside yourself” 

Answer. Any of the family 

(duestion 66. Tlave you lookec in that desk for that order sine 
vou last saw it? 

Anawe ? | looked thie re ote day. 

(durestion OF, Didk vou Kame all the pulpers In the clesk rh Veoull 
search for said order’ 

Answer | hh rk | went ft hrou of evervtli he 


‘ j : : ‘ . ' 
Cour sTleoty tos Pic] Ve tiisk thie Pevevdigtvert’= ob Ula fronilv for the meler, 


, 


ee 


orf thev had seen it 
Answer. | asked them if thev liad bang rh ual hh desk, 


‘ “4 } a 2 - ¥ ’ ' 
fuiestion te Do vou keep other DLIsTliess papers Tb Sale desk 
; 
| } " " " 
Answe ¢ do: letters abi COPPOs pratt mee, ewmorahnada aha tua: 
' ‘ 
Tile ~ 
oe bd , ! 
fJuestion af. Dorel Voll Priiss gith' cot tpert cy! \ ; puipers if ' | >! 


" a. las ; 
((Ouestion obpeeted to yy pri fs Counsel as being irreleva bi 

terial. aba Phicodpetenet, anedat dias not been shown that the 

ene archives c<eareched foy other i er cred clows hot ask at what 


| the le Hiissed other papers.) 
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Answer. I was not looking for anything else. 

Question 71. You examined all the papers in searching for this 
order to-day, did you not® 

Answer. I did. I exariined all the paperswhich [ thought could 
be the order twice. 

Question 72. During thet search you did not miss any other 
papers, did you? 

Answer. Not that I ant aware of. 

Question 73. At the time you last saw this order, three or four ive 
months ago, did you read it? 
Answer. I glanced over it. 

Question 74. Did vou ever show the order to any other person, or 
did any other person evar see it to vour knowledge ? 

Answer. I do not reeellect of showing it to any person. T may 
hi: ave done So, 

Question 75. At the time vou saw and read the order last, at 
Whose request, If any one’s, vou were looking at the order? 

Answer. I think I w: ay looking over a memorandum and papers 
for L. A.C Oui ard, of Styl OULS. 

(Questien 76. Did he eper see that order? 


(Question objected to Ny plth’s counsel as irrelevant, Incompetent, 
and immaterial.) : 


Answer. I don't hinhthbe lid. 
Question 77. Dad vou ever, after reading the order the last a 
297 = time, make any bpsiness trips, connected with this litigation, 
to St. Louis ? 

(Objected to by pl ths -counsel as irretevant, immaterial, and in- 
comipetent.) 

Answer. | was in St gouis onee In connection with this and other 
business of mV OWN. é 

Question 7S. At whose instance, if at any person’s, and when did 
vou go to St. Louis on this business ? 


(Objected to by plrif’s counsel as irrelevant, immaterial, and in- 

competent.) 
‘ 

Answer. T went there fi! the request at the yr (qiest of NI. Conard. 
| think if was some two or three months ayer, 

Question 7! Did voussee him ? 

Answer. [ saw him. 3 oe 

(Question SO. Did voujtalk with him about this case: 


(Objected to by plity counsel as irrelevant, immaterial, and in- 


conipetent. ) 


! 
Answer. [ did. : 
(Juestion SL. Did vous while von were 
talk with the attorneys pf the plaintitfin t 
thon? : 
Answer. [ saw the attornevs I suppose- were in this ease and 
talked with them about*this case. = 


. 
s 


( 
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Question 82. Have you ever made any other trips to St. Louis 
since that time? 

Answer. IT have been in St. Louis three or four times since. 

Question S3. Did you go there at the instance of L. A. Coquard 

or the plffin this suit, or his attorneys”? 
JOS Answer. No, sir: [did not see Mr. Coquard or any of the 
attorneys for the plaintiff since that first time. 

()uestion S4. Would vou know, if Vou should see it, the meme- 
randum book that vou gave ALS. Pinsman, the finanetal agent of 
Clark county, containing the certificates of deposit: In) Exchange 
Bank, Pana, Plineois, of the Chark COUNTY Missourr & Mis<issipyo 
railroad bonds and coupons? 


(Question objected to by plaintiff's attorneys as assuming that the 
hook mentioned contained certificates of deposit.) 


Answer. | would know the book [ gave Mr. Tinsman, PE think, if 
L could see it. 

(Question SS. Would vou know the memorandum book that vou 
gave A.S. Tinsman, financial agent of Clark county, contaming a 
memorandum of his deposit of Missourt& Mississippi ratlroad bores 


ed 


anid COUpPOts of Clark COUNTY in) hexchanve Dsunk of Pears 


(Question chjected to by pl ths counsel as assuming that Thostman 
was the financial agent of Clark county, or that le ever deposited 
any hones or COUPOTS in) the exchange Posutik.) 


Answer. IT would know the memorandum book T gave Mr. Tins- 
Pideida. 
(Question S6. Would vou know the memorandum book that vou 
eave ALS. Tinsmian containing a tmiemerandum of the deposit 
20) of Missouri & Mississippi railroad bonds and coupons in Ex- 
change Bank of Pana ” 
(Question objected to by defendant's counsel as assuming that 
there was a ck posit.) 


Answer. |} would know the book. 

(dtiestion Si. Look at the beak mow Treated vou ned tiled with 
this cle position sine rade a part thereat, marked lexhabit “AL and 
state Whether or not it is the same menmorandums book that Vou pave 
AJS. Tinsman at the time he Leprosite dowith tue boxehianiee Pecannk cof 
Pana, Tinois, Clark county Missouri & Missis<inpt railroad bonds 
and coupons ? 

Answer. [| think it is the same book 

(Question SS. Tlave vou examined the values in the memorandum 
book. marked Exhibit “AS containing the entries of deposit of A 
S. Tinsman of Clark county Missourt & Mississippi railroad bonds 


, ‘ . } ‘ -™ 
Ned COUPONS 2 If so. in whose hamdwritthe are the entries made ? 


(duestion objected to by pris counsel as assuming that the entries 
} 


(‘lark countv M.& M 


? ‘ 


of memorandum are the entries of deposit of 
dilrowd bones and coupons.) 

\riswe 4 | biaave exatniped thy eprries if the hiemorancadum bork 
marked exhibit a. eam thev are in ris heared ritiy. 


‘ 
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‘ 
Question 89. Look at the book now handed you, marked 
i) exhibit “A,” on the first and second pages of sald book, and 
state in whose handwriting the entries are made. 
Answer. [have examined the same; thev are inmy handwriting. 
Question 90, State, if you know, what bonds and coupons such 
memorandum shows were then deposited by ALS. Tinsman. 
((QQuestion objected to by Nlaintitt’s counsel as assuming that ALS. 
Tinsman deposited any boils in the Exchange Bank.) 


& vO 

Answer, It is a record ofthe M. & M. railroad bonds and cou- 
PrOlis. 

()iestion O1. Look at the look marked Exhibit ® A.” and, after re- 
freshing vour memory, state Pow many Clark county M. & M. rail- 
road bonds and COUP OTLS ALS: TPinsman deposited or left in charge 
with the Exchange Bank of Rena, [ilineors. 

Answer. One hundred and jinety thousand dollars in bonds and 
twenty-four thousand dollars th coupons. 

(Qduestion 92. Look at the b@pk now handed vou marked Exhibit 
“A and state whether or not The memorandum made thereim by 
you of ASS. Tinsman’s deposig of Clark county railroad bonds and 
COUPONS Is correct or lot, ‘ 

(Question objected to by defbndant’s counsel as assuming a de- 
posit of said bonds and coupoms was made by ALS. Tinsman.) 

Answer. [ think it J ais 
| Question 93. Did AGS. Tinsman ever deposit any other 
bonds with the Exchante Bank of Pana, [inois, other than 
the ones mentioned in memorfidun book marked Exhibit “A?” 

((duestion objected to by poten tit] = counsel as ‘SsuIning il deposit 
of bonds adic COUPOL Ss by A. 2) Tinsman.) 

Answer. None other. 6 

(uestion 4. Were the bonds and COUPOTS de posited in the Ex- 
change Bank of Pana, [linofs, bv ALS. Tinsman, Clark county, 
Missourt, shia \lissi<- Do reall ose bots anid COUPONs, as deseriby 
momemorandum book Exhibgt °A?” 

(Question objected to by plaintitl s counsel forassuming a deposit 
oft hotels aniel COUPOTLs reveaele By A.& Tinsman 

Answer. Thev were. ‘ 

Reexamination by phlintifl’s attorn «= 
‘ 

Question 1. When did vou last see Jolin W. Morse ’ 

Answer. SIX or seven Veuig ago. 

(duestion 2. Have vou sce him since the tine vou saw his brother 
in the auditors office of the h & St. Lo Roroad 7 

Answer. Yes. : 
OD Question 5. When {lid vou last hear of John W. Morse, 
about? 


Answer. Four years, ago, About. 
‘ 
é 
’ 
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Question I. What did John (* Noves “ay COnCerLING the hooks, 
records, and puipers of the Western (onstruction CCOmn penny Whien 
vou inquired about them of him at — KR. depot at Pana, Plinois” 


(Question objected to by defendants “thornevs as Incompetent nid 
irrelevant.) 


Answer. Said he did hol know where thi Vv Were, 


Question 5. State the understanding, if anv, with regard to the 
disposition of the bonds when they were taken from 


Dartholow, 
Lewis & Co. and handed to Tinsman at Morse’s office 


(Objected to by defendant's counsel as iminaterial, irrelevant, and 
Incompetent, vague, and tidetinite.) 


Answer. The understanding was he was to deposit) them some- 
where, so we could get them when they were earned. 
Question 6. Who were the parties to that understanding 


; 


((Question objected Lo by defendant's counsel as lmimaterhal.) 


Answer, Mr. ‘Tinsmian ana the West rh é obstruction ( OPEEPRUDEY, 
(Juestion 7 State, 


if Vou know, low it Wits that the bonds and 
coupons refeferred to were taken to Pana, 


(Question objected lo by defendants counsel as imimatertal 
Answer. In order that there might not be any more lens 
rtd 7 the old railroad COMPA prbsven Lon thie Ih. 

Nection S. State whether or mot. ato they 
ferred to were taken from Bartholow, Lew 
Injunction suit by Clark connts 
eve y | , 


titne thi 
A\ ( a. Saree 


wvaliist Dartheolow 
merry) filer or Wiis jit bicdtbiee al 


boris re- 


knew an 
: Lu Wis «A ( «) bisved 
ral tliat) time re straining Dartholow, 

Lewis & Co. from delivering the bonds referred to 
li leagit — ¢ HEEESe't ris TPs level Prieeoolil- 
prerte hit, nid brtiiaterial, ania = aisstilndie tliat a stil bisa been Cot 

lenced or thrait there Wits =tehs ae still yy bedine, 
Answer. [ did not. 


(duestion °) Stute Whrotly Yr a) 


((duestion objected ton dove chet 


bheol it the time the bonds were 
handed to Pinsman in Morse's office, the Western Construction Com, 
panv had been secured for the motes given to Bartholow, Lewis & 
(‘o. to obtain said bonds, 


(Oduye =tion erly eter fey hy cde fi reedsant 


("COTA TISE*T GAS IPRS rr Viilil Pravdeei 
terint. ane Ineomipetent, ated sisstitppiayee thecal Utne Wiestery f coppstrile 
Pheon fomipany bisael PIVen Notes Tor Cle poerrpeose cb cotetier enna thie 
} ? : 

Peotpeds. ) 

Answer There was no security oiven 

(duestion TO. State what means, i any, the Western Construction 
COT pany look te protect tseiT ate thi bheurred dh giviliyg 
; > “oe 
these notes to Bartholow. AwWis W ( 


ie ((diestion obie Te 7 ti by, at ty thedsanyt s cota dase | 


| becuse irrel 
evant, Incompetent, and duimiaterial.) 


j 
° 
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Answer. Mr. Tinsman fereed to place the bonds in a position 
where the ‘V could be obtained when carne “dl. 

Question 11. State wheré he agreed to place them, if any place 
was designated, 

Answer. The final pli reegchosen was here at Pana. 

Question 12. State if it was under that agreement they were placed 
here. i 

(Question objected lo by defendant's counsel, because irrelevant, 
Iminaterial, and incompe tat, and not in rebuttal.) 

Answer. [t was. ‘ 

Wuestion 13. State whether or not at the time the bonds were 
placed in your hands by Ttinsman there was any written agreement 
between yourself and Tinsgnan as to the disposition of said bonds. , 

(Question objected to ascirrelevant, immaterial, incompetent, and 
not in rebuttal.) 


a a 


Answer. There was not. 

()testion ld. State whi her vou could deliver said) bonds to the 
Western Construction Cohipany when earned without an order 
from ALS. Tinsman undeg the agreement under which the bonds 
were placed In your hands, by. Pinsman. 


(Question ob jected to by defendant's counsel as irrelevant, 
hey bripteaceterdaal, agnel dave epmpet ent. and as Ci alling ti the opinion 


Ol the WILLEGSs, ) 


4 
res ‘ 1: : , 
Answer. They were to bg delivered on the estimates of the rail- 
road enone i. : 
Question Lo. State whether you ever agreed with Mar. Tinstman to 
hold suid bonds on tis order, 
(Question objected to bys de fendant’s counsel as irrelevant, Incom- 
potent, Ldaeh Dean dapeade rial.) ‘ 
Answer. No: | did not.’ 
Question 16. State whether or not it was the understanding with 
Tinsman when the bonds @ver left with vou that they were to be 


. 4 ’ , : 
} 137 ’ t " ? ? aere esa 3 . , — a : 
pada OU OTL CHIE CSTITIALES tg He Pabirode eleiieck, 
e 
a . . . . % , ' ‘ 
s? ' ? . " ‘ . . " . i *~ , 
Objected to by defendants counsel as irrelevant. Immaterial, t- 
» ; + . } , eos ,¥) 4 . +} | ae i ‘ *» ] | ’ , | ‘ ’ +t | 
{ Mibpetent, abi SSiilil Pog ere Lhe Teed peds e]eryo liede] Cot) oo] pease ie it With 
Wittless ald Caiiimg for tlhaeopinion ob the Withess.: 
Vrswer lt was tl ) TE STR LTE CE 7 1] ean 
. [er wee 8 | \\ — that ‘ ‘ ier. Lil ii an ri Li {Pi | te 
1 | ] 
(duestion | Stil per at iN] era reed anv of sara 
. ’ ‘ 
fea | i~ i) j \\ ~ { et)~ j { ) 2. \\ Tyeota? ii} i? i ? 
‘ 
Peoth) \ e lis! i ) e \ = \ | \ gS? 4 7 \ = 
Lins! i! 
() ics i ' ? a | ' l lige ad 
e : 
\ p= \N lti i i _ ry es | ‘7 i \| | Pistiicet 
’ iit 7 ~ co 
aa Le or : \ f ; 
+ , , ’ | ’ ° , ’ , . . 
wp ity ‘Jui s{ yer) | “fate w cr thr Es ly | TPSTaRTaTL Tabidedes GEN 
a . 
. , 
(he titi i i i? oa” = t)ii ié ? ‘i ‘ ti bkcitia piel 
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(Question objected to by defendant's counsel as irrelevant, Imma- 
terial, and Incompetent ) 

Answer. Ile did not. 

(Juestion If). State whether or not in your conversations with L. 
A. Coquard, or the attorneys lor plaintitls, you exhibited to them 
any order or orders drawn by AS. Tinsman, 

(Question objected to by defendant's counsel as irrelevant, imma- 
terial, and incompetent.) 

Answer. | don't think I do. 

(Juestion 20. State whether or net vou stated to Coquard or his 
attorneys at any time the contents of any such order, 

((duestion objected lo by def t's att'y as Immaterial and Icom pe- 
tent.) , 

Answer. [| don’t think T did. 

Question 21. State whether or not, at the time Mr. Tinsman placed 
the bonds in your charge, he made any suggestions as to the form 
of the memorandum to be given him. 

((Juestion objected lo by def’ts counsel as irrelevant, Incompetent, 
and tmimaterial, and as calling for secondary evidence.) 

Answer. I] don’t think he did. 


Recross-examination : 
(Question 1. In answer to question 16, re-examination-in- 


O07 chief, who da you mean by all of us? 
Answer. Tmean the Western Construction Company and 


Mr. A. S. Tinstman. 
Question 2. When and where did veu tell Tinsman that you had 
paid out some of the Clark county bonds on the first estimates, and 


*9 


What do Vou mean by the first estimates * 

Answer. My impression is it was in St. Louis about April or May, 
SiGe. Po rrpesn the first estimates of thie rallroad eChaebeer, 

(Question 5. Whi did vou tell AOS. Pinsman that vou had paid 
Out a part of the Clark COUTITN bonds on the first estimate of the 
ehneinecr ? 

Answer, | told hhinn because We Wey talking sibvovunt the railroad 
batters 


(Sioned) GROVE P. LAWRENCE. 
Pe positio j ot Ad f Blair 


Thi plaintifl next called as a witness Atmernr Beater. whe testified 
iis follow i. 


[ was secretary of the Missourt & Miss Do Restlroad ¢ ON pany 
from TS6t until the present time, o1 while ait was in existence. The 


iret aD | 


| ; 
toes theremn 


’ ’ ' ; ; 
book now shown me is the record of the proceeds of the ty 


directors of said COPporation, Kept Ly ne, for the t 
y 
specthed 

OtES Dr ALS. Tinstnan, whose deposition tas been read, was 


il directo lt) “ithe COPporation., 


i *+.>™ 
i> *) aw i 
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‘ 

The plaintiff next read ih evidence from said record of said cor- 
poration, page U2: : 
: Mancn 20, S74. 

At the request of the Western Construction Company, who  pre- 
sented a certified estimate Sf work done in Clark county during the 
months of March, April, and May, 1575, amounting with incidental 
expenses to the sum of S6p,801.50, and an order for 866,000 of Clark 


county bonds, signed by the secretary and president, on A. S. Tins- 

man, trustee, was given toésaid Western Construction Company. ' 
; ALBERT BLAIR, 
; Secretary. 


Plaintitf also read from said record as follows, page 97: 
: Macon, Mo., Apri? 7, 1874. 
The chief engineer, Charles Dabois, to-day furnishes an estimate 
of work done in Clark county during the months of June, 
50% Juiv, August, Septem ber, October, and November, A. D. 1S73, 
With a statement of discount on Clark county bonds, both 
for the present and former 4stimate. The estimate has been approved 
by the president, and an @rder issued by him to ALS. Tinstman to 
pay to the Keokuk and Kansas City Railroad Company (the name 
having been changed froun the Missouri & Mississippi Railroad Com- 
pany to said Keokuk & Kansas City Railroad Company) the sum . 
of one hundred and thigtv-six thousand dollars in Clark county 


bonds. ‘ 

The items of the estimate are as follows: 

. f . . . HM 
expenses of engineering 4 -- -- es Pas Ss} 00 
Supt, gre bit ral othiee. NC, ( i ata Salome ee + ewe we 2 St) (i) 
SOLO eubre vards of cath, Ke. CNS aa de ene any poe otjove oo 
71 ow “ hited niaterial. ial Sosd ow 
PO 4AGS ie eugth hauled. si ale 7 | U22 > 4 
Discount on bonds ey ee 34.4927 12 

De. do. first estimate ..-- ? on Sonam SF MI Ged 

S150 249 I] 
' ALBERT. BLAIR, Sve’y. 

SLL Depesition at | %. Tinsiman. 

The platnitill next ¢ Head iis a Wit = A. *. ‘TINSM  & Whe liestl- | ‘ 
fied as tollows 


. ’ } } } bs 7 ’ 
(). Why did) vou degiver the 820,000 of co Ipols of Clark Comnty 
to vour brother-in-law. ML Roseberry ”? 


\ rom the faet th N ir Viis Leas \ 1 regard lt) liis by hye il st 
CULrItV ol, MAN bond : 

o <. Whiv should that Cil Phastiadae laave lead Veet] to deliver the 
coupons of Clark co A i Ltield them as tinaneial agent to Mrs 


‘? 


Roseberr 
A. ‘Lo sUtISIN hin ti 


— 


an-c. @& 


it they wer supposed to be worthless. 
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3(). There is a suit pending now against the securities on vour 


bond by Clark county, is there not? 


A. Yes, <Ir : 


there ts, 


* 


1). Did you ever receive from Roseberry any portion of the 


consideration which he received from Mr. Whittord for the plirehaise 
of these S 


Ere of ( ‘lark COURTLY COUP OLS 
A. Not lo miy knowledee. 


y (). Whiv do you sav not to vour know ledge? 
A. Because f didn't receive that. 
6. On vour oath, d 


id vou not, or did vour wife not, receive a 
portion of the consideration which Mr. Roseberry received 
old for the rile of these SOOO) of Clark COUnEY COTLP OES | 
A. My wife received some, sir. 
ri () Llow lie ~hie come to recelve— Amanda Tinstman- “LT por 
tion of the proceeds of the S2Z.500 whieh Whitford praia for those 
COUpols 4 


Counsel for defendant objected to the issu ption that Mr. Whit 
fore patie anything, 


S (). Look at that cheek or draft and suy i that was net civen 
and endorsed by vou for vour proportion of the share of money pata 
Mr. Roseberry on the sale of these coupons in suit 

A. Vhaevt Wiis deposited Ih} her lavor 
0d. Phat is Your latte on the lack ” 
A. Yes, on 
OQ ‘Ti 
1. Yes 


—_ 


Leer thrsat Is your \\ Ife s pecadaie 
=1r. 


| | ). Now, Was not that draft drawn i 


PPh PML Tae hteol a proriban ol this 
consideration recetved from: Mir Roseberry of the S2.500 tn the pus 
Chase of the Clark COUNTY COUpotis by staat? 

A. Yes, sir 
12 ()) Tlow did it come. then, that vou or vour wite should lave 
recerved, if vou turned these coupons, as vou say vou did, over to 
\lr. Roose dy rev, simply boecrsutase by Wits stiretv ot: Votrr bone hie ' re 
if biaapopoeny threat Vou Or Val Wite =! tied | \ received 
os: lhitee Gay portion of the consideration bre re eal f thie sale 
of them to Mr Whitford ” 
A. lt Wiis ch Dhictter between the Mh} 
13) Detween whe 
\. My wite and Roseberry 
Ld 0). Whiv didi vou endorse it”? 
A. Because T happened to be down there; T went after my 
iueliter: sie Was sick 
I>) But low did it come te be | »vou tf it tter 
tween tit iid ir Wife, bis sistes 
A. Tt was taken ont of e ban STiahy 
lt () You Krew i Liat bie = I ‘| I 
tt. that Res rry Was ] ' a’ ‘ ! 
l received from Whitt 
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17 (). You were a dpeslitor of the construction colnbpany, were Vou 
not? 

A. No, sir. 

18 Q. Was your wife a creditor of the construction company? 

A. No, Sir, i 


19 (). Hlow did voutor your wife have a claim to any portion of 


the — which Rospberry received on the sale of those coupons ? 
Didn't have any claim. 
O15 — (). But h¢ paid you the money, and you received it, you 


and your wife, pn the claim that he was a creditor of ‘the 


construction ¢ Om aunave: 


A. I think he was—ves. 


21 QQ. Did you not cde liver those coupons to him, under authority, 


as surety for the claim he had against the Western Construction 


Company 4 ® 


A. No, sir: I did net. 


22. Q. But vou took the property vou claimed to have been the 


property of Clark courty, and turned it over to another party? 

A. I delivered it. 

23 Q. With vour knowledge or without ? 

A. With nV knowlege. 

24.4. How did she ett possession of them ? 

A. She had POSSESSION, 

25 (. How did she get it—from you? 

| Lave them to het. 

26 (). Where did she get possession of them ? 

In mv house. 

JT OW hv did vou allow her to take possession of those coupons 
and rece ive il portion of the consideration fey the sile of the Coll- 
wt can vou explain @hat ” 

That pr irt of it T Mave ho real knowledge of. 
~ (). What part of 14° 
A. That transaction in regard to —— 
old 20. ¥ ou -_ Ww when you endorsed that check ’? 
A. Vea: “ ; 
: You ose wht it Wiis orlye hl for y 
A. Yes, sir. ¢ 

ot Q. And you saydvou had no knowledge of that part of the 

transaction ” ‘ 


A. No, sir. 
Mr. Crover: [ now ‘offer his in evidence: 


*S] 50). loin (founty Psatik 
—— 1). giady and Corr: nv. ta (yer. 


: 2 ly LASAS. Sept hielo ge eth. ISS]. 
‘Pay to the order éf ALS. Tinstuan, 81,150. 
“(Signed ) y af) CARY 


‘Drawn onthe Américan Exchange National Bank of New York. 
Lendorsed ; A. >. Tingman. endorsed furtl er. Peay 1a) thy ly okuk 
i ' 


ARIE A cin. een 


TTT eee 
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Savings Bank or order, A. 8. Tinsman. Pay to FE. kK. Knight, 
cashier, for account of Keokuk Savings Bank. Edward Joliuison, 
cashier. (Signed Edward Johnson); and contaming the mark of 
payment by the National Park Bank of New York.” 

32. Dr. —— didn’t you claim the Western Construction Co. 
owed vou? 

A. No, sir: | never claimed it. 

od. Didnt vou claim the M.& M. Railroad Company owed 
you? 

A. No, sir: never. 
3 o4 4). Didn't vou claim they owed you a commission for 
services? 

A. They offered me a commission, but never pad it. 
39. You claimed it? 

A. | claimed it, but had nothing to substantiate it, 

36). A commission tor what? 

A. For the disbursements of those bonds. 

aT) (). Do | understand Vou Claimed the Western (‘onstruction 
Company owed vou ? 

A. No, SS he | liad na claim : it was the railroad COTMPany that 
Wis to pay. 
oS. You claim then the ratlroad company owed you? 
A. They owed me by agreement. 

ot @) Dil vou ever vet paid? 

A. No, sir. 

fe, Wasnt this money paid you on vour claim against the M,. 
& M. Railroad Company ? 

A. No, sir. 

11 Q). Or paid vour wife, Amanda ? 

A. No, sir. 


= . 


(‘ross-examination hy \Ir (epee rh. counsel forthe ar ty rielaanit 


1» (). 1); who gave vou this cheek for STLT50. to 
O16 which vou have just referred > who gave it into vour hands? 
A. The banker iil Los (\ cri}e’, Mak i- 
aa (). What had Mr. Cady to deo with the transaction—anv- 
thing ? 
A. Nothing, only he was Mr. Roseberry’s depositor, | think 
> N (). Wiis did not Ros berry give Vou that check direct: why 
did he rel the banker to do it? 
A. | don't know, sir 
Mr. Croven: Plow did that book come into vour possession 7 


Cont 


é‘ ; . eS 
Sait bank-book epmiries are Us TolLiow-s 


‘ie Exchange Bank i) ace ft with 2 "Pitestean Aut ' r. 

Seo. 

Mareh ll. To ¢ lark ( ©. booties Teo] 1 ene 
ty. es Jot) CONDTPHOTIS ON : (fen 
rT rey. — : }.) Ct) 
t), - pie ty any 


April Zu. “ss th, Zt ] (mn) 


_ | 


é 
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) 
A. Mr. Lawrence bave me that hook, as financial agent, in 1875. 
4X (). I mean how did vou get possession of this book the last 


> 
al 4 


. T have had that hook in my possession all the time until with- 
In afew days: it Is my own book. 
O17 oN]. Didi’ t you return this book at the time you got 
the 820,000 of coupons from Lawrence and when everything 
had been drawn outtof his bank; didnt vou return that book to 


Lawrence ? i | 
A. No, sir. Py . 


6 NX Q. Was theretany reason why vou shoul lL have kept that 
book after all the defposite had been dr: awh: 

A. Yes, sir. 

re * (). Well, wha! 

rt Because — thd estimates : he only got S147,000 in estimates ; 
that was all, and there was 854,000 of bonds that the bank owed 
me that he Cave. 

SX). Tle did get SLLO0.000 of estimates ? 

A. 48,0: 3 17000, I think. 

ON Q. You drew an order in favor of the Western Construction 
Company tor the pvinent of S147.000” 

A. IT drew, to: the, best of my recollection, on the Missourt and 
Mississippi Railroad Company to pay, 


lON (. One furfher question: Didn't you privately take this oe. 
book, after vou surrendered it to Lawrence, out oft hyis POSSOSSION , 
Without lis seuaridiine ? 


A. It never was irrendered at all, sir; it Was iIn> my possession 
all the time J 
1S Mr. Chov be lonly mention it because he has sworn vou 
rave it back toh Mn. 

Mr. Grover: Defendant's counsel exhibits to the witness an agree- 
ment In writing prporting to be signed A.C. Vanderwater, pres. ; 
I’. A. Jones, =O \ SS. bk. Vanderwater (seal). Gi. PL Lawrence (ser). 
J. W. Morse (seal),$ John logit (seal), John CL Noves (seal), BoA. 
Jones (seal), and asks the witness to state what he knows about that 
pripeer, 

A. This prcprel Was written in IS75, [think March some time, at 
the Southern TTotel here, at the time the bonds were drawn from 
Bartholow, Lewis & Co. 

11 XQ. Did vow see it signed ? 

A. I did: ves, sia. 


IZA Q. Did vou see eVery man pul lis signature there Whose ? 
name appears theré? 

A. I was Present’ when it was sIvned and thev were sighing “as 7 
can't sav T saw eveev individual sign it i 

(Sa: tng eg sa ete 

A. I know the signatures. 

: | m &. To by oe rulin 

A. To be genuine 

‘ \ (). You have seed) thie ae all Write ’ 

: 


L. C. WHITFORD Vs. THE COUNTY OF CLARK. fe 


A. Yes, sir: Thave seen them all write. ‘Those signatures are all 
genuine, 

Mr. SuHerLey then read the following : 
oly This agreement, made and entered inte by and between 

the Construction Company and the undersigned with ALS. 
‘Tinsman, its follows, to wit: That In case said ‘Tinsmian Withdraws 
the Clark county bonds from Bartholow, Lewis & Co. and deposits 
the Sahiie with (ir r. Lawrence, then and on that case the said com- 
pany ana thie ty hnede reigned hereby aderee to save std ‘Pinstoan stbies 
his sureties heartless hy Penson of rile change of deposit. 

It Is furthes agreed been Ihy that <atd bones of Clark COUnEY shall 
he expended in Accordance with the tertiis ol the order subsermbing 
the “ihe, ana i) he other Way, shied thicat the “thie, OF thie proceeds 
of the sale thereof, shall be drawn from: said trustee amd -ared ce pros- 
jtor in accordance with sald order. 

lor the faithful performance of thre fern vorlny We hereby bined our- 
selves In the sum of SZOO,000 to said Tinstnan and lis sureties. 

The <nid (‘oustruction Company have ~perpped this feore crore lhistru- 
ment by the president and sceretary, and the individuals by ther 
own) hand and seal. 

Western Construction Company, by AL Co Vanderwater, Fo A, 
Jones, anil thie 1) if Is =] erode | Iyy the <jernaturs ~ We have prrerve dd. . iW- 
rence, Morse, Fogit, and Noves. 


20) By Mr. Rowen : 
l6 XN Q. When did vou deliver these ( 

Dartholow, Lewis & Co.” ty 

A. ‘They were deposited there a few days after their subseription ; 
l don't recollect the time. 

re (). About the date of the bond ” 

A. Yes, sir. 

Mr. Grover: Delivered by vou’ 

A. Yes, sir. 

IS NX (). Dut to your credit? 

A. Yes, sir. 

My N GQ) And as financial agent ’ 


A. Yes, =r. 
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; lmoelits ot CPoulhsel, Upoh CoNnstldleratlion whereof, and 
A : ‘ . ,_* : . 
Ind now fully advised in the premises, the court finds the 
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7 , ° » | 
id orders that judgment be 
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Crark, Defendant. 
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| r nes Uy “intitfand moves the court to set aside its 


atigg 2Paht a hiew trial in this case forthe following redsollis, 


) yer } - 2 » *H | | sihTC 
because the court admitted improper, illegal, and Incompe- 
s 
femmeak? mflarcet. hee catansdan? 
iid q tho? Boe 4 ae’ pitial tl 
— ny ‘| Decause thie cour refused to aatiilt competent ana 
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' a ae _ 
Lh be Decause the court admitted the evidenee of witness 
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74 L. C. WHITFORD Vs. THE COUNTY OF CLARK. 

: 
to said Tinsman, thd said financial agent. Said Tinsman retained 
possession of them — ISS1, when he delivered them, without 
consideration, to his: brother-in-law, Roseberry, who was one of the 
sureties on his (Pjnsmans) official bonds. At that time Clark 
county was negotiating with its bondholders for a compromise on 
gaggia OP Ie issued for its subscription to satd ratlroad 
stock, as heretofore stated. The coupons in suit had been for many 
vears detached frou? the bonds and treat dasa distinet and matured 
obligation. The peaimtul through lis avents hevotiated for and 
bought of said Rogeberry said coupons for the sum of 82,500, of 
which sum Tinsman’s wife, sister of Roseberry, received from Rose- 
berry S1,150. . 

The condition of ‘said coupons and the general facts and cireum- 
stances of the conjroversy between the bondholders and Clark 
county concerning the alleged fraudulent issue of the bonds and 
coupons Were knowp to the ple untill when he bought the ¢ OU polls in 
sult. 

Whereupon the cpurt declares that the plaintiff is not entitled 
recover, and orders 3 lyment for the dete tr ant. 

@ 

On the allowancegf the writ of error in said cause the following 

bond — approved ani filed: 


o24 Know all me ? by these presents that we, L. C. Whitford, 
as prince —_ gud L.A. Coquard, as security, are held and firmly 
bound unto The Co hiv ot | lark, State of aaa Ii the full ane 
just sum of ht humydred —, to be paid to the said County of Clark ; 
to which payinent, well and truly to be made, we bind ourselves, our 
heirs, executors, ang administrators, jointly and severally, by these 
presents, ; 
Sealed with our sé@als, and dated this Ist dav of November, in the 
year of our Lord one thousand eight hundred and cighty-two. 
Se ees ae the September torm, 1882, of the clreuit court 
of the United States for the castern district of Missourt, in a suit de- 
pending in) aad: Coll between Oe, od Whitford, Saar erpru Phe 


County of Clark, defendant. judgment was rendered against the said 

plaintiff, and the satkl plartith having obtained a writ of error ne the 

sil Court to Teverss the judas nt an the aforesaid =uit, thidl a elta- 

tion directed to thetsaid County of Clark citing and admonishing tt 
6 


to be and ‘ppear aa Supreme Court of the Lonited States to ty 
} 


8 
holden ‘il Washinegon aT secant) Vionday i] € dicflaootne I’ a 5 
» i » * "2 ° ‘ 


rage thre conditidn of thir bove obilgation such that ait the sand 
. Wi tis rel ~iy8]] Prorscectiyt “site writ 4 t. sani ~Wel all 
_ tecscagpeny pelos iy | »} Ke vod tits 4 1 then the above 
obligation LW) be vo? dd, else to rethhaino in fu | bore cutie Virtue, 
Sealed and di livpred In presence of— 
L. ©. WHITFORD, fsean.J 
By FISHER & ROWELL, Aftys. [sean] 
LL. A. COOUARD SEAL. | 


‘ 
Approved by— ; 
SAMUEL FREAT, Judge. 


OO 


L. ©. WHITFORD Vs. THE COUNTY OF CLARK. ie) 
2) UNItep STATES OF AMERICA. } 
leurste ML District of Missouri. } 


88: 


I, M. M. Price, clerk of the circuit court of the United States in 
and for the eastern district of Missouri,do lereby certify the writing 
hereto attached to be a true transeripet of the record, pleadings, cunie 
proofs in case No. Tob of L. C. Whittord, plaintiif) against The 
County of Clark, in the State of Missouri, defendant, as fully as the 
sume remain on file and of record in said ease in iy oltiee, 

li witness whereof T hereunto subscribe my name and affix the 
seal of said court, at office in the City of St. Louis, in satd district, 
this tenth day of January, ini the voar of our Lord eloliteen bhun- 
dred ana ¢ lohitv-thir ©. 


om 
PSenl of the United States Cireuit Court. Eastern District of Mi- 


\ 


sour. | 
M. M. PRICE. 
('leyt: ot scriel (yuyt. 


By A. PL SELBY, Deputy: 


rey Ih the Supreme Court of thie Lo nited Stites, 
Lor C. Wirrronp, Plaintitfin Error, | 
"9 | 
rer ‘ ‘ " ‘>. 
Pane: Country or Charnk. Strate or Missounrr Defendant 
in dorrer 


lt ix hereby stipulated & agreed that in printing the record in 
this case—that In printing the petition Which appears in fall in the 
record—-only one of the counts thereat shall i printed, & that the 
remainder of said counts are the same in hort. ones jot as to the ma- 
tunity of the coupon sued upon. 
CLINTON ROWELE & 
1. A. CLAPY Bn, 
hor Plaintiti ‘ii hrror. 
THOS. J.C. PAGG, 
hos [) ft iv Krror. 


I Midorsed:] Supreme Court US. TSS4. Oetober term. Ne. 650 
TC) Whitford, plitincerr., es. The County of Clark Stiptilation to 
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ti 


Court U.S. Filed Oct. 97. 1884. Je Lt. MehKennev. clea 


lordorss 7 lh COVET: ? \I =-OOllT] ae [ S No 5 | ¥ ‘ Whiit- 
ford, plamtil in error, es. The County of Clark ited Ath Oetober. 
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IN THE 


Supreme Court of the United States. 


ty OCTOBER TERM, A. PD. 1885. 


4 * 
‘L. C. Wuirrorp, ) 
3 Plaintiff in Kyrror. 
’ 
} 
* 
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» No. S24. 


Ture Country or Crank, Muissounrt, 


* Tn KRrror ar the ‘ “ren f ourtol the lo yaiti sf Nieifoos for the hovtate ri District af 


Missouri. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR, 


™~ FISHER & ROWELL, 
HW. A. CLOVER, 
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IN THE ‘ 
s | 


Supreme Court of the United States. 


y OCTOBER TERM, A. PD. TS85. 


lL. C. Wiirrorp, ) 
Plarntit ‘ii krror, | 
\ 
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Vo. $a? 4 ; 
a 
The Country or Crank, Missounrs, 4 
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dun Error to the Circuit Court of the lnited States for the keustern District of 


Missouri. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR, “ 


a STATEMENT OF CASE. 5 


> This was anaetion upon coupons once attached, but at the 
a time of suit brought detached from bonds of the county of 
Clark, Missouri, which bonds were issued by the county by 
authority of an act of the State, entitled an act te Incorpor- 
y ate the Missouri & Mississippi Railroad Company, approved 


we Feb. 20, 1865, and delivered by the county in payment of 


a subseription by the county to the capital stock of said cor- 


J poration, 


Oun- 


-a ®. 


a, 


The >douds issued were tof the denomination of tive hun— 
dred and one thousand d$llars, and bore interest at the rate 
of eight per cent. payable semi-annually, with coupons at- 
tached for the payment y interest at said rate, the coupons 
being for the payment of twenty and forty dollars, as at- 
tached to either of the denominations of said bond. The 
coupons sued on were eight hundred in number, six hundred 
being for the payment ob twenty dollars each, and two hun- 
dred for the payment of forty collars cach, and particularly 
described on page 10 of ‘Record, 

The bounds in question were perfectly valid) securities, ob- 
ligations of the county. 

Asto their history: $ 

pide U.S. v. Chirk Cu., 95 U. S.-769. 
hid 96 US. 210 

The answer of defend:tnt does not allege to the contrary. 

It merely pleads i// dehit to plaintiff's cause of action; 
that plaintiff never owned the Londs, or anyof them, men- 
tioned in the petition: that) the cowpous sued are not, or is 
either of them, the act @r deed of the county. That the 
county never delivered the Coupons in suit, or any of them, 
to plaintiff or any persog as its act and deed, 

That no consideration was ever received by the county 
from any person on accgunt of the coupons: that plaintiff 
is not the holder of said goupons for value: that at the day 
when the said coupons passed out of the possession of the 
county the same were th@ property,and ever since lias been 
the property, of the county: that the same immediately 
came to the possession of plaintiff from the agent of the 
county, and had then beep long due and dishonored. Ree- 
ord, page 6, \ 

The county court, acting for the county, subseribed for 
two thousand shares of the ¢apital stock of the railroad cor- 
poration, Pave IN of printed Record. 

A financial agent, so-called; was appointed by the court, 


amd the court required of him the agent, toexecute a good 


eh +6 4 64> > B-4% 


* 


er 


}<iG@ 4£ £4 Pp Oe B-Or 
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er 


and sufficient bond, to be approved by the court and railroad 
company, to be made pavable to the State of Missouri for 
the use of Clark County, Missour, andthe Missouri & Mis- 
sissippi Railroad Company, and either of them, and cendi- 
tioned for the faithful) performanee of bis duties as such 
agent. Reeord. page 19. The financial agent had power 
to sell said bonds through the Saint Louis Bond and Stock 
Board, or through Bartholow, Lewis & Company, bank- 
ers, of St. Louis, Missouri, and pay over to said railroad 
company the said bonds or the proceeds of the sale thereof, 
on the order of the said company, as fast as the work pro- 
vressed on said companys railroad in’ Clark County. The 
ritlroad company was required to deliver a certificate of 
paidup steck for the full amount of the subseription when 


the bonds were placed in the hands of the financial agent. 


And a person was appointed to vote the stock of the 
county, and one ALS. Pinsinan was appointed financial 


agent. See page 17 printed Record, 


The bond of the agent was'given. Pace 19 of Reeord. 
Stock subscribed and bonds delivered to the agent. Page 
ws. 

Tinsman was a director likewise of the railroad company. 

The radroad company contracted with the Western Con- 
struction Company to construct the road, build side-tracks, 
and stock it from Keokuk to Kansas Citv. Page 47, Ree- 
ord. And the bonds were delivered by the financial agent 
to the construction COMP MINN, Upon the orders of the com- 
pretney.. 

They used a portion of them as collaterals to borrow 
money East—tifty thousand dollars. Sold fifty thousand 
dollars through the St. Louis Stock Board to Mr. Grant: 
used one hundred thousand of them as collateral with Wa- 
terman & Beaver for the purchase of iron. This aecoum-s 
for the whole issue of S2Z00,000, 

The bonds were delivered upon the order of the railroad 


COMM any ut its request tiprone it certified estimate of work 


done in Clark County, during thq months of March, April 
and May, 1873, amounting, with dneidental expenses, to the 
sum of $65,801.50, and on order for $66,000 of the bonds, 
and upon estimate of work done‘ in Clark County, during 
the months of June, July, August, September, October and 
November, A. D., 1875, including the discount on bonds, 
for $136,249,11. See page 66 of Record. 

These estimates absorbed the Whole amount of issue of 
bonds by Clark County. 

The name of the railroad company was changed to that 
of the Keokuk & Kansas City Railroad Company. 

By reason of financial embarigssment, general through- 
out the country, it appears that the construction company 
failed, as did the railroad corporation itself. 

The particular coupons in sugt were purchased by the 
plaintiff through his broker, Cosuard, of one R. H. Rose- 
berry, who received them from Amanda Tinsman, his sister, 
about June, ISS1, at St. Frantisville, Clark County, (p. 
jo. of record ). ; 
‘ 

They were put in her possession about 1877, and retained 
by her until T8811. These bondé in their entirety, with their 
coupons attached, were delivered by the agent to Bartholow, 
Lewis & Co., for sale, doubtless. 

Bartholow, Lewis & Co., made advances on them, at the 
request of the interested partiés, of from $28,000 to $36,- 
000, The Western Constructiqn Company, upon the order 
of the railroad company, obtained them from Bartholow, 
Lewis & Co., by giving its indjvidual notes to Bartholow, 
Lewis & Co., for the advancess made by that house to. the 
railroad company (p. oO, Record, ) 

They were then transferred¢from Bartholow, Lewis & 
Co. to the Exchange Bank at Pana, Hlinois, and put in the 
vaults of the Exehange Bank.e The object of this was to 
prevent any more difficulty in drawing the bonds when they 
wereearned, At the time of their transfer, there were some 
coupons detached from the bones, and while inthe Exchange 


Bank some were detached after the construction company 


ew { ot eet 


Pod f Per 
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had drawn them to the amount altogether of some $25,- 
OOO or $26,000, Some of these detached coupons went 
with the bonds they belonged to. Some of them were given 
to ALS. Tinsman: and of the coupons given to Tinsman a 
portion were those that were detached from the bonds when 
sid bonds were left: in the Exchange Bank. and some were 
detached afterwards by the treasurer of the Western Con- 
struction Company.  (Ree., p. ol.) 

These coupons were subsequently given by the treasurer 
to Tinsman, who brought «a memorandum book (hereafter 
mentioned ), and, as testified to by Tinsman, were by bim 
deemed worthless and were given by him to Tinsman, who 
sid, when he called for them, that Clark County was after 
him, and talked of being sued on his bond as financial agent, 
and was told if he could raise anything on them to take 
them, that he had done lis duty and to fight the county. 
There was no authorization of the construction company in 
the delivery of these coupons to Tinsman, and the treasurer 
of the company testified that if he had considered the cou- 
pons as of value they would have been used as assets of the 
Western Construction Company. At the time of the de- 
posit of the bonds and coupons with the Exchange Bank, 
the president of the bank, who was also a director of the 
construction company, gave to Tinsman a small memoran- 


dum book which showed the deposit thus: 


br. heachanage Bank enact, with ‘A. ‘S, Tinsman, ald/.. (',. 


LNG. 


March Tl, To Clark ¢ “OUNTN bonds fer SPOOL 
March 6, To Clark County 150) coupons. 40 TROLL 
March 6, ee oe io) “s 20) 1000 
Mareh 6, o ee bo “6 2) 2 HW) 
April 26, 6 oe ow) os A) 1.00 


(Ree.. |). ih.) 


The time of the delivery of these (‘lark County hornds to 
Bartholow, Lewis & Co. was a few days afterthe subse ip)- 


tion by the COMPLY. 


( 
: 
! 
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At the time of their delgverv to Mr. Lawrence, the fol- 


lowing agreement was made : 


This agreement, made and entered into by and between 
the Construction Company ‘and the undersigned with A. 3. 
Tinsman,as follows, to-wit: That in ense said Tinsman 
withdraws the Clark Count} bonds trom Bartholow, Lewis 
& Co.,and deposits the syme with S. G. Lawrence, then 
and in that case said compiaey and the undersigned hereby 
agree to save said Tinsman and his sureties harmless by 
reason of said change of &leposit. Tt is further agreed 
hereby, that said bonds of Clark county shall be expended 
in accordance with the terfis of the order subscribing the 
sume, and inno other Waly etn that the same, and the pro- 
ceeds of the sale thereof, éhall be drawn from said trustee 
and said depositor in accordance with said order. For the 
faithful performance of thi foregoing, we hereby bind eur- 


— * 
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selves in the sum of $200 400 to said Tinsman and his sure- 


ioe" * : 


The said construction cofapany have signed the foregoing 
instrument by the president and secretary, and the individ- ’ 
uals by their own hand ign seal. Western Construction 
Company by the presi let and secretary, and by Messrs. 
Lawrence, Morse, Fogit aitd Noyes, 

The trustee named hereip was, of course, Mr. Lawrence, 
and the depositor, Mr. TinSnian. 

The bonds and coupon}, were placed in the Exchange 
Bank at Pana, in order that there might not be any more 
liens of the old) railroad company placed on them (p. 65, 
record ) : were deposited ih that bank on the same day the 
company gave its notes tosBartholow. Lewis & Co., (p. ob, 
record ): they were draw out of the Exchange Bank and 
went to the construction @ompany on estimates in accord- 
ance with the contract with the ruilrond company (p. o8 of 
record). Mr. Lawrence «delivered the bonds on the esti- 
mates of the railroad engfieer. and it was understood they 


were to be delivered on . estimates. (Ree... p. oO.) 


’ 
a 


These bonds were, by the contract with the railroad com- 
pany, to be delivered to the construction company upon the 
estimate of the railroad engineer. The construction eom- 
pany got the bonds, allof the bonds. They used a portion 
of them as collaterals to borrow money beast —S50.000, 
There were sold 390,000 through the St. Louis Stock Board 
to Mr. Grant : S100,000 were used as collateral with Wa- 
terman & Beaver, of Philadelphia, for the purchase of iron. 
Pages 48 and 49 of Record. The coupons thus being in the 
possession of ihe construction company, Mr. Roseberry ob- 
tuined them under these circumstances. Tle states: (page 
0 Record.) * About May, D875, o0r D&T4, at the crreuit court 
of Chariton Counts : Missouri. Key tesville, the county sent, 
Il was. at that time. a creditor of the company, building or 
constructing the Missouri & Mississippi Railway. A por- 
tion of the railway, completed from Glasgow to Salisbury, 
Missouri, was sold at that term of the court, under a lien 
or judgment in favor of Mr. Lewis. That sale of the road 
eut out a part of the creditors, myself among the number. 
[then demande! or Mr. FF. A: Jones, attorney for the com- 
pany, some security for the amount due me from the eom- 
pany. He said there were $20,000 in coupons that the 
company Was willing that Tinsman and myself should have 
to seeure us. Tinsman knew that one-half of these eou- 
pons Were intended for me as collateral for my debt, if they 
were of any value. At that time, by an agreement between 
myself and Tinsman, his wife, my sister, was to be the cus- 
todian of said coupons. Reeord, page S77. Roseberry ’s 
claim, its ereditor of the construction COTM RATES . existed lip- 
on two notes for thirteen hundred and thirtv-three dollars, 
each signed by Vandewater, president of the construction 
company, given for goods and supplies furnished the men en 
the work of said construction company, and the balance was 
for goods furnished and time check purchases, making, 
with interest on notes, about five hundred dollars. Page 
38 of Record. These notes were put in judgment, but he 


never received anything upon them. Page 4] Record. The 
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coupons were delivered tq@ Mrs. Tinsman, under the agree- 
ment between Roseberry gnd Tinsman about 1877, and she 
had them in her peoenntion in 1881. Page 43 Record. 
They were delivered to her by Dr. Tinsman, at St. Francis- 
ville, Mo. Page 44 Recobd.”’ ; 

He further testified, being asked what Tinsman, the 
agent, said to him at thai time he delivered the coupons : 
‘¢ That he was disgusted with the whole matter, and for his 
‘+ part was willing they sh@uld be turned over to the county.”’ 


Mr. LAWRENCE, perfectly disinterested, testifies that Mr. 
Tinsman agreed to place fhe bonds in a position where they 
could be obtained when egrned. The tinal place was cho- 
sen at Pana. They werefto be delivered on the estimates 
of the railroad engineer. FThere was no agreement to hold 
the bonds on the order of Tinsman. [It was the understand- 
ing of all parties they wege to be paid out on the estimates 
of the railroad engineer: Yhey were delivered without order 
from Tinsman, but of which he was immediately informed, 
and without objection on his part. 

Tinsman, having obtaingd the coupons in’ suit from Law- 
rence, president of the Exthange Bank at Pana, delivered 
them to Roseberry, as he says, from the fact that he, Rose- 
berry, Was uneasy in regagd to his (Roseberry’s) being a 
security on the bond (of Tinsman given to the county ), and 
being asked why that circumstance should bave led him to 
deliver the coupons, If he ‘held them as financial agent te 
Mrs. Roseberry, his sister, answers: To satisfy him ( Rose- 
berry ), that they were supppsed to be worthless. Page 66 
of Record. : 

At the same time he admitg the pendency of a suit against 
fi. bond. 


him, and the securities upon 
And that his wife received a portion of the consideration 
paid by Whitford, the plaintiff, for the purchase of the 


coupons. Pages 67, 68, Record. 
‘ 


‘} 
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BarrLerr testified, pages 29 and 50 of record: That 
he was nequainted with one-haif or two-thirds of the north- 
eastern part of the surveyed line of what was known as the 
Missouri and Mississippi railroud—its beginning, course 
and termination in Clark County sinee its survey. That 
most of the length of the line of which he had knowledge, 
has allthe time remained in astate of nature without any 
work, he supposes there las been work done ou some three 
or four miles of the road: is not very definite as to length, 
nnd that done soon after the survey in T8?2 or 1875. There 
has been no work done on said road since its abandonment 
in IS72 or IST. In his opinion, not over $15,000) worth 
of work has been done tn all. 

The entire work on said road has been abandoned through 
Clark County altogether since 1875, and, probably, the lat- 
ter part of T872. 0 Witness knows about the time the 
County Court made a subscription of bonds to the Missouri 
and) Mississippi Railroad Company of $200,000, sud, in 
tnswer to question propounded, testified: «Tt having been 
rumored that the court were about to subseribe stock at the 
term of the court Immediately preceding the tera: at which 
the stock was taken, from six to ten hundred, mostly lead- 
lig tax-payers of the county, assembled at the court house, 
Where the court were ~itting, then DUrpaose being te prevent, 
by anv menos, satd subser ption. At that meeting, mainly 
outsid: the Cours house, speeches were made in Opposition 
to the subseription, and, TP think, all there assembled de- 
nounced the supposed purpose of the court to subserthe as 
aohigh handed fraud on the county, and ended in sending a 
committee to the court to enrmesthy remonstrate aoeninst 
sid subscription, and to extort a promise from the court 
that it should not then, or at any subsequent time, be made 
without the consent, expressed by vote, of the COUNTS sand 
upon the court's personal assurance that such subseription 
would not be made at that or any other time without the 
consent of the people, the parties went home satistied, be- 


lieving it would not be done. Several informal meetings, 
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and one pretty largely notiéed, were had subsequent to the 
issuing of the bonds, with known purpose to resist the col- 
lection of taxes for the payinent of interest, and to resist 
the bonds. These meetings and gatherings of the people 
were of sufficient public notoriety to advise every one of 
their nature and character ni the county: nearly the eutire 
mass of voters inthe county Were In arms against their issue, 
und these meetings were represented by leading tax-payers 
from-every township in the epunty. N. TP. Cherry and R. HL. 
Roseberry had knowledge of. these meetings, every man in 
the county had knowledge of them, at least the knowledge 
was general throughout the county.” 


The plaintiff objected to this testimony on the evround 


that it was irrelevant, immaterial and incompetent. The. 


court deemed otherwise, iar overruled the objection, to 
which the plaintiff duly excepted. ‘The same character of 
testimony is found in the deposition of No T. Cherry, page 
25 0f record, and it was upon this testimony that the court 
based its finding ++ Phat the conditions of said coupons and the 
general facts and cireumstanees of the controversy between 
‘the bondholders and Clark County, concerning the alleged 
‘s fraudulent issue of the bonds and coupons, were known 


‘to the plaintiff when he bought the coupons in suit.” 


NATHANIEL PF. Citerry’s testimony was as follows, pp. 23 


. ~*?) 


and following, Record: 


Was familiar with subseription bonds, commonly known 
as M. & M. bonds, of Clark County : what) was commonly 
said or talked about concerning them: also know that the 
road was never built for which the bonds were subscribed. 
Know of meeting of tax-payers of the county in regard to 
said subseription ; attended one or more meetings, perhaps, 
they were held in 1876-7 or IS7%: judging from those he 
ecame in contaet with, the people were Opposed to the sub- 


-cription, and that was the general Impression of the peo- 


“ste 


en, 


ple of the citv: the general opinion was that the bonds 
were fraudulently issued ; had knowledge of what the people 
said generally, and what the feeling was. In October, 1880, 
had been engaged as attorney or agent in relation to the 
litigation concerning the bonds, either for or against Clark 
County: was employed as attorney for certain holders of 
the bonds, and acted from that thie on in that capacity. I 
have seen the coupons in suit; first -aw them about the 
middle of September, ISS], in the Possession of, or con- 
trolled bv, Re 01. Roseoerry, They represented t face vaiue 
of $20,000; made an offer for them and they were placed 
in the bank about the 20th of September, TSS), or later, to 
be transferred, on the payment of the money, to Roseberry ; 
made a contract for their sale. They were placed in the 
bank, and when the price agreed on was paid, they were to 
be forwarded as directed: bought them as agent. The 
money was to be paid by Whitford or Coquard : Roseberry 
~igned a written contract ; Coquard was acting as agent for 
bondholders ; acted as attorney in the compromise by the 
county with bondholders, for bondholders; have been em- 
ploved as attorney in the present suit: handed the bill of 
~ale or contract referred to as made with Roseberry in ref- 
erence to the coupons in suit, to Mr. Rowell, attorney, 
some two or three weeks after the purchase of the coupons 
had been affected, some time in Oetober, TS81l. The cou- 
pois were sent to Coquard for Inspection : telegraphed lo 
Coquard that the coupons had been boucht and to send the 
money, Coquard nected in the COMprotniise of M. & M. bonds 
made by the County Court of Clark County, in November, 
ISS]. as agent of the hondholders:; witness acted as the 
nvent of Coquard and signed the contract as his attorney 
to compromise the bonds inp November, DS81, and was 
acting during the spring, summer and fallof ISS] in aid- 
ing and assisting the said Coquard, as his agent, in making 


7 compromise of a series of bonds commonly known as 
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the Clark County M. & M. bonds and about $200,000 in 
amount.” ; 

No abstract of the testimony of B. E. Turner, page 3°. 
of Record, because it is wholly-immaterial. It establishes, 
however, that Mr. Coquard knew of the effort being made 
to compromise the bonds: knew of these $25,000 of cou- 
pons being out ; was acting in the compromise; and that Co- 
quard, in an interview with wifness and others, stated that 
the compromise ought not to fall because of the inability 
to get in these coupons, and, ip endeavoring to bring about 
the compromise, said the county was not legally bound to 
pay the coupons, because the bonds from which the coupons 


were detuched were not delivered until IS74. 


Witnesses Jordan, page 50,’Reeord, MeCoy, page 31 and 
Stafford page 52, merely testified to the condition of the 
road, how much thereof had heen built and their opinion as 
to amount of work done. 

The court found these facts Upon the evidence to be as 
follows ¢ Pp. 4a. (4 Of record) : 


LL. C. Whitford v. Clark County ; the court, sitting with- 


* In justice to the plaintiffin the ease, it should be stated all the testi- 
mony by depositions was taken under one netice on the 2d dav of 
March, IS82. on service of notice 13th of February. 1S82 (pp. .2 and 23 
of Record). ‘ 

A few days prior to the day tixed for the taking. by reason of sudden, 
unusual and extraordinary rains, causing the overtlow of the Missts- 
sippi and Des Moines rivers and the submerging of a large area of 
country, railroad travel was interceyted and railroad) communication 
entirely cut off between St. Lonis and the place of taking the testi- 
mony. making it absolutely impossible to reach Kahoka in time to 
attend the taking of testimony. as was intended and desired. The 
telegraph wos brought In operation. and) request made to postpone the 
taking of the testimony under the notice fora few days. until the sub- 
sidence of the water would permit: railroad communication to be 
renewed. This was denied. and the taking of testimony proceeded 
with. Anattempt was inade, by telegraphic communication, to secure 
the services of an attorney to cross-examine the witnesses, and, after 
much difficulty and under such circumstances, the services, such as he 
could afford. of an attorney were procured. Many or most of the wit- 
nesses had then already been examined and left for their homes. and 
the plaintiff was without the benefit. of a cross-examinat on of these 


witnesses. The latter will explain how and why the plaintiff appears to 


have been represented on the cross-examination of the witness Rose- 
berry (pp. 22 of Ree.). and uot as to otber witnesses, 


out the intervention of a jury in the trial of this cause, thids 
the facets to be: 
That said county subseribed in the vear TS] for 2,000 
shares of the expital stock of the Missourt and Mississippr 
Rathronud Chom puns ~to be patel in the bonds of snd county 
al pour, running for the term: ef twenty Vears and bearing 
Interest at the rate of e:ght per cent. per annum ; stil lronmeds,. 
or the proceeds thereof, to be used io the constriction by 
~tid company of that part of the railroad Iving within said 
county. The county was, under said contract of subserip- 
tion. to deliver its bonds forthwith to a tinaneial agent to 
be chosen by its county court, who was to give his bond as 
agent, subject to the approval of the company and of the 
eourt, forthe use of the county and of the company, con- 
ditioned for the faithful) performance of his duties as such 
agent, he to have the power to sell the bonds through the 
St. Louis bond and stock board, or through Bartholow, 
Lewis & Co., bankers of St. Louis, and to pay over to the 
railroad company the said bonds or the proceeds of the sale 
thereof, on the orderof said rathoad company, as fast as 
the work progressed onthe rathroud ino said county, each 
pavinent to dnelade all work and necessary eXpenses ex- 
pended in said county to the date of said pas mient. 
The bonds, with interest colipons annexed, were secord- ‘ 
Tan delivered to one Pinsman. who had been duly p- 
pommted such ftinanenl agent, and given his offieral bond, 
conditioned and approved as required. Phe county alse 
appointed an agent to vote its stock and receive a certifieate 
therefor. Ssuid oo finaneml agent deposited the bonds aned 
coupons Wilh Dartholow, Lewis & Co. 
Phe railroad com nV ¢ ntered into n contract with a cone 
struetion COOPREDPLEDN EDD Ise? to build the r mul sed to receive 
In part pavinent therefor the bonds of Clirk County. At 
the instance of said construction CODD HED, the COLLEEN borne 
ined coupons Therm tt prermne <s1On of 1} il tholow 5 Loew isn & Co, 
were removed to and (deprostled with thr boNnechioane Dank at 
Patin, Iii... itt LNaer, sald) Construction Comipeity., W thy stire- 


, 


ties, dndemmifvingw said Pinsiminen, 


he ftloanetmil avent., for 
scl removal, aha making prrerw asters theo fora dren snd Dear 
tholow., Lewis & Co. had on said bonds and coupons to the 
srotint Of about S00, There were deposited with <ard 
exchange ain it} M40, lo the eredit? of snid | fysTnicibi, 
avent., Clark ¢ ounty teooticds to thre cticiunt of SLU, ane 


chetsedic deou) ous to the athwount of SZ bE 000, 
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The construction company. obtained and used the bonds, 
but never did all the work required, nor did the railroad 
company, and the Exchange Bank failed. The coupons in 
suit continued in possession of the former president of said 
bank after its failure until 1875, when he delivered them to 
said Tinsman, the said tinangial agent. -Said Tinsman re- 
tained possession of them until L881, when he delivered 
them, without consideration, to his brother-in-law, Rose- 
berry, who was one of the sureties of his (‘Tinsman’s )’ 
official bonds. At that time Clark County was negotiating 
with its bondholders for a compromise on its bonds and 
coupons, issued for its subscription to said railroad stock as 
heretofore stated. The coupons in suit had been for many 
vears detached from the bonds and treated as a distinet and 


- 


matured obligation. The plaintiff through his agents nego- 
tinted for and bought of said Roseberry said coupons for 
the sum of $2,500, of which sum Tinsman’s wife, sister of 
Roseberry, received from Roseberry $1,150. 

The condition of said ceupons, and the general facts 
and circumstances of the controversy between the bond- 
holders and Clark County concerning the alleged) fraud- 
ulent issue of the bonds antl coupons, were known to the 
plaintiff when he bought thé coupons in suit. 

Whereupon the court déclares that the plaintiff is not 
entitled to recover, and ordérs judgment for the defendant. 


And rendered judgment for the defendant. 


The plaintiff moved for new trial, assigning as grounds 
that the court admitted ilkegal testimony, and refused to 
admit legal testimony : admitted the deposition of Cherry, a 
Witness present in court. That the finding was against the 
evidence. That the court did not find all the facts material 
to adetermination of the cpuse, because under the finding 
the judgment of the court was against the Iaw and the evi- 
dence, and because thereo@ the plaintiff was entitled to 
judgment. (Rec. p. 72.) ! 

The motion was overruled and exception duly taken in 
the matters complained of, and writ of error sued out to 


this eonrt. 


¥ 
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ASSIGNMENT OF ERRORS. 


The plaintiff assigns for error the admission of the tes- 
timony of N. T. Cherry, taken in Clark County, Missourl, 
more than one hundred miles from the place of holding the 
court where said witness resided. 

The deposition of the witness was taken on the 2d day of 
March, 1882. 

The case was tried on the 6th day of October, A.D. D882, 
and the witness was, at the time of trial, present in court, 
(Ree., p. 22.) 

The plaintiff assigus for error the admission of the testi- 
mony of Bryan Bartlett, as irrelevant, immaterial and 
wholly incompetent. (Ree., pp. 28, 24, 50.) 

The plaintiff assigns for error that the court did not tind 
facts upon the evidence which were material for a deter- 
mnination.of the eause so as to conclude that the plaintiff was 
not entitled to reeover, and that defendant was not entitled 
to judgment, 

The plaintiff assigns for error that the court rendered 
judgment for defendant when it should have rendered judg- 


ment for plaintiff. 


BRIEF OF THE ARGUMENT. 


. 
‘ 


The deposition of the witness Cherry should not have 
heen allowed to be rend as evidence. : 

[In Missouri the declared law is ** that when a deposition 
‘ittaken on notice, it can not be rend if the witness Is 
6 present. | , 

A. D. 1885, Chapman v. Kerr, 80 Mo. 165. 

Ix there any reason in the idea that we may make the 
Witness our own” 

In Missouri, the law is that a party may cross-examine an 
adversary witness generally. 

The deposition Wiis inadmissible under the statute of the 
United States, it not appearing to the satisfaction of the 
court that the witness was then dead, or gone out of the 
United States, or (gone) to a greater distance than one 
hundred miles from the place where the court) was sitting, 
or that by reason of age sickness, bodily intirmity or im- 
prisonment, he was tuntb le to travel and appear at court, 

S865, RS. : 

[It is considered that if a witness, who. at the time of giv- 
ing his testimony under commission, is a resident over one 
hundred miles from the place of the sitting of the court, 
should afterwards, and tyfore trial remove his residence 
within the Timitor to the very place of trial, and this fact 
iInade to appear to the court, the deposition of such wit- 
ness, taken under such cibcumstances, could not, Upon ol- 


jection, hye rena | evidence, 


Russell =e Ashles e Heimpate tel. ode. 
Merrill v. Dawson, Jd. 565, 
Pettibone v. Deringer, 4 Wash. C. CC. 215. 


The testimony of witness Bartlett was wholly and entire- 
lv irrelevant, immaterial and incompetent. A mere refer- 
ence to this testimony. as appears on pages 2! and 30 of 
Record, shows the utter meompeteney of this testimony, 
and vet it was pon such testimony that the court, tn the 
tinding of the facts, found thus: 

‘The condition of said coupons, and the general facts 
‘and circumstances of the controversy between the bond- 
‘holders and Clark County, concerning the alleged fraud- 
‘sulent issue of the bonds and coupons, were known to the 
‘plaintiff when he bought the coupons in suit.” 

What part of the evidence might have fit the ease was not 
warranted by any plea pleaded, and the other portion was, 


in every sense, Incompetent and tminaterial, 


The finding of the court that the condition of said cou- 
pons, and the general facets and circumstances of the contro- 
versy between the bondholders and Clark County, coneern- 
ing the alleged fraudulent issue of the bonds and coupons, 
were known to the plaintiff when he bought the coupons in 
suit, In ne sense warranted the judgment of the court, but, 
onthe contrary, with the other fact= found, entitled the 
plaintiff to judgment. It was an immaterial finding, re- 
sponding to no plea pleaded, and determining no faet in the 
case Upon which to base judgment. What was the condi- 
tion of said coupons referred to in the finding? They were 


the bondholders and Clark County? Simply the usual con- 


past due andunpaid. What was the controversy between 


troversy, the one party desiring to obtain) payment, and 
the other to escape payment. As to the alleged fraudulent 
issue of the bonds and coupons, it is unquestionable that 
the bonds and coupons were validly and lawfully issued. 
The county had authority to subseribe to the capital stock 


of the company, and to issue bonds in payvinent of subserip- 
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in blank, ov of a negotiable instrument payable to bearer, 
is itself evidence of his right to present it and demand pay- 
ment thereof. And payment to such person will always be 
valid unless he is known to the payor to have acquired pos- 
session wrongfully. 

Possession and title areione and inseparable, Whenever 
the construction company sues us for these coupons, we 
will answer to it for our possession and title. For the pres. 
ent, and so far as Clark County is concerned, it is liable upon 
the coupons LO some one—and we say to Us, and to no one 
else. 

‘These bonds and coupons were accepted by the construc- 
tion company. They were then lawfully made, issued and 
delivered and aceepted. dn this position and condition 
they were valid and binding obligations of the county, sub- 
ject to no defence in the hands of anv one. Tlow, then, 
can the mere act of Mr. Lawrence, without any authority 
from any one in surrendering the coupons to Mr. Tinsman, 
whether agent of the county or the railway company, or of 
both, or not, affect the prior delivery of the coupons, and 
re-vest the title to them in the cOouUnTV, SO ats TO require it 
re-issue or re-delivery of them by the county before they 
could become anew of binding character upon the company. 

The bonds were all disposed of to the construction com- 
pany, and the coupons, although detached, were mere inei- 
dents of the bonds and belonged to the construction com- 
pany, were its property in the hands of Mr. Lawrence 

It would be ditheult to maintain that Roseberry could not 
have recovered Upon these VOUPOTS, They were delivered 
to him with the consent of the company as security for the 
money due and owing by the company for goods and sup- 
plies furnished the men om the work of the construction 
company, evidenced by notes of the company and other 


good considerations rendered the company, 


‘ 
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The coupons beme attached to the bonds, were delivered 
by the county through its agent to the Western Con- 
struction Company before the maturity of any of them, 
and so that company had valid) tithe to the same, and eould 
recover tipon the same, and if so, so could any transferee 
of the construction company, medinte or immediate. 

These coupons did not lose their negotiable character by 
being dishonored for non-payment. They could still pitas 
from band to hand ad fdafustiewe until prude, They retatned 
them commercial attributes and cireulated as such. To be 
sure that the transferree acquired nothing but the actual right 
amd tithe of the transferrer, it was competent for the county 
after their maturity to show any equities attaching to them, 
but notto show by parol evidenee that they were not to be 
negotinted or not sued untilsa certain event. for this would 
be to contradict the written contract by mere parol. Daniel 
I, p. O80, citing Mesherry & Brooks, 46 Mad.. PIs. 


Phe fact that the bonds from whieh the coupons sued on 
have been detached have been patd and surrendered does 
not affect the ricki oft recovery: Upon them. They thereby 
lose ther character as inmeidents of the bond. but are still 
Independent and self-sustaining instruments. 


? Daniel, of, 


It will alwavs be presumed in favor of a holder of cou- 
prOnS, ths of other nevotiable instruments, that he wequired 
them Jone fide betove maturity and for value without notice 
of sunny defects, 

Y Daniel, 466, 


The mere possession of a negotiable 


Instrument, produced 
in evidence by the indorsee,or by the assignee where no 
indorsement is necessary, imports prima facie that he ae- 
quired i Lowa pid for full value in the usual eours<e of busi- 
Hess, before rat urits serial Witheo iy. police oyf uri ciIretiime 


-tanee- lnpenehing it~ Validity. ane that he is the ownes 


thereof, eutitled to recover the full amount against all prior 
parties. In other words,ghé production of the instrument 
and proof that it is centine (where, indeed, such proof. is 
necessary ) proud facile established his case, and he may there 
rest it. 

6 ’ 

Second, countervailing. proof that the instrument was 
executed without consideration as between the original par- 
ties, as for instance wherd it’ was executed for accommoda- 
tion, as between them, or that the consideration, originally 
valid, has subsequently failed, does not impair the holder's 
superiority. of position, apd he aay still rest his ease upon 
the instrument itself, fropy which it will still be presumed 
that he acquired it ina manner entitling him to stand upon 
the vantage eround of a bond fide holder tor value. 


Pendleton Co. ve Amy. 15 Wallace, 505: 

The county received in exchange for the bonds a certiti- 
ente for the stock of the, railroad company, whieh it held 
about seventeen vears before the present suit was brought, 
and which it still holds. Having exchanged the bonds for 
the stock, can it retain the;proceeds of the exchange, and 
assert against the purchascr of the bonds for value that, 
though the legislature empowered it to make them and put 
them Upon the market Upon certain conditions, they were 
issureedd in disregard of the conditions 7 

We think they cannot, ‘ 

And this is precisely the sense of this phlamtiff. 


Collins v. Gilbert, (4 U.S; (IV Otto) Tos: 

A negotiable instrument ‘vst able to bearer or indorsed in 
blank, produced by a iritisferee suing to recover its con- 
tents, Is, When received in evidence, clothed with the priiawa 
face presumption that he hecame the holder of it for value 
at its date, in the usual course of business, without notice 
of anything to impeach his title. ) 

The title of a hone fick holder for value of. an accepted 
draft. indorsed in blank. is not affected by the facet that the 


. 


party from whom he received it- before its maturity lad 
possession of it for certain purposes, and misappropriated 
it. 

County of Henry v. Nicolay, 25 UL S., 625, 6268: 

Its agents, that is the agents of the branch roads, had 
them for sale, and he had a right to presume that they were 
lawfully entitled to them. 

The coupons in question, have all the attributes of com- 
mercial papers, 

The construction company which transferred them ae- 
quired them before maturity, unaffected so far as appears 
by any infirmity in them: and so the plamtiff acquired as 
good a tithe as it held, although over-due and dishonored at 
the time of the transfer. 

Chitty ou Bills. 14 Am. ad.. 200: 

There is no plea of any Knowledge whatsoever, on the 
part of the purchaser, of any defence to the paper, but 
merely that the paper was over due and dishonored, 

In fact. itis very difficult Jo ascertain, from an examina- 
tion of the answer, what the defence of the defendants is. 

It is true the court: finds the condition of said coupons, 
and the general facts and circumstanees of the controversy 
between the bondholders and Clark County, concerning the 
alleged fraudulent issue of the bonds and coupons, were 
known te the pluintiff when he bought the coupons in suit, 
to which it may be said the court found upon the most 
immaterial matter and without anv plea in the answer to 
-upport such a finding: there was no plea of any such mat- 
ter, or of any such matter Of defence. 

It might have been warranted if the defendant had alleged 
that facets and efrenmstances Of a controversy between the 
bondholders and Clark County concerning the alleged fraud- 
ulent issue of the bonds and coupons were known to the 
plaintiff when he bought the caupons in suit: what suea an 
allegation would have amounted to ts quite nnother and dif- 


ferent question, 
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When the bonds and cdupons went into the possession of 
the Western Construction Company they passed out of the 


possession of the county. § They were delivered by its agent, 
and rightfully and lawfplly delivered. From = that. time 
forth they ceased to be the property of the county. They 
were made, issued and defivered. 
estimate of the engineers for $66,000 and $156,249.11 
were made for work done, and in Clark County. (Record, 
p. 66.) The pretence now is that the county got them 
back and is not liable for heir payinent, 
The county refuses tog pay or to compromise, has or 
had a suit pending agains the financial agent on his bond, 
:.. convenient to swear that he 


and which agent finds it 
received them back as agent of the county. The agent gets 
them and delivers them to*Roseberry, who sells them, pay- 
ing the agent one-half of the proceeds of sale. The plaintiff 
buys them, and it is not pretended that he or his agent, 
Coquard, knew how or under what circumstances Roseberry 
vot them, from whom he cot them, what he gave for them, 


or anything concerning these matters. 


Qur contention is that Clark County delivered these’ 


coupons, they were delivergd to the construction company, 
they became the property of the construetion’: company— 
the Coupons—some of them were detached by the construc- 
tion Company, others were detached before they went into 
the possession and ownership of the construction company, 
They were perfected instryments, in any event, and passed 
to the plaintiff, who is a dong fid holder and for value, 
even though they were overdue. Being overdue, they are 
subject lo equities Arising qui of the transnetion. 

Mr. Lawrence testities (p. os of Record ): 

(QJuestion: Who, if anvone, drew the Clark County, Mis- 
sourt and Mississippi Railroad bonds and coupons out of 
the Exchange Bank er outiof vour possession ? 

Answer: They went to the construction company. 


(Juestion: By whose order? 
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Answer: In accordance with the contract with the rail- 
road company. 

So the bonds and coupons were delivered. What are the 
equities to which the bonds and coupons are subject in the 
hands of a bona fide holder, but after due. 

It is competent against the transferee, after maturity, to 
show any equities attaching to the paper itself, but not to 
show by parol evidence that it was not to be negotiated or 


sued on until a certain event. for this would be to contradict 


the written contract by mere parol. (1 Daniel, p. o80.) 


FISHER & ROWELL. ' 
Il. A. CLOVER, 
4 Ilorin 4s for Plaintiffs. 1 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, 1886 


IL. ¢, WHETFORD., 
Plaintiff tn Error. 


is 


THE COUNTY OF CLARK | 


STATE OF MISSOURI | 
Defendant wy KEvrror 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF MISSOURI, 


oe 


BRIEF IN BEHALF OF PLAINTIFF IN ERROR. 


CLINTON ROWELI 

H. A. CLOVER, and 

JOHN B. HENDERSON, 
Attorneys for Plaintiff in Error 


Pierce thros., Bret Printers, 5.g Pine street, St. Louis 
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IN THE 
4 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


Ll. ©, WHITFORD, 
Plaiutiff iu Kervor 
es 
THR COUNTY OF CLARK 
STATE OF MISSOURI, 
[he fe welaul ou Korver 


No. Ss? 


A hgh I rr” 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF MISSOURI. 


BRIEF IN BEHALF OF PLAINTIFF IN ERROR, 


SEATEMENI 


This was an action upon interest coupons which had been 
detached trom bonds sued bry the ( oOunty «>t ( lark in) aid of 
the construction ot the NIissourt NX Mississippi Railway ( ome 


pret tr 


The petition was in the ordinary torm of such actions, set- 
ting forth the tssuance and form ot the bonds, which were 


dated January 1, 1871, and became due in twenty years It 


also set up the act under which the county subseribed for 
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stock in the railway company, and other formal allegations. 


There was then set out a count upon cach coupon alleging 
the ownership of the same by plaintitt and the amount and 
terms thereof. Eadh count set forth in substanee that by 
said COUPON the county promised to pay the bearcr ata 
specined date a certain sum for interest on a bond of a speci- 
fied number. These several count- were upon coupons com- 
Ing due December i. IS71, June Ll, se72, December t, IN7 2. 
and January 1, i893, the total amounting, to the sum) ot 
$20 000. 


The answer was its follows: 


And now comes:detendant, and tor answer te plamtitt - 
petition lor defence + to the causes of action, and each) ot 
them therein set fouth, denies that it is indebted to said 
plaintit? in any sum Jor Interest or any of the bonds men- 
tioned in the plaintit s petition, and states that plaintitt 
never owned said bands, or any ot them, mentioned tn said 
petition, now or at any time. and states that the coupons set 
forth and sued on*in. plaintift Ss) petition are not. ner is 
neither ot them, the act and deed ot Clark county, and that 
said Clark county npver delivered: said) coupons, or any ot 
them, to plaintitt, orfte any person, as its act and deed 

And tora further gletense the said detendant says that no 
consideration was ever received by said Clark county trom 
plaintitts or any othe? person on account of said COUPONS, or 
ANN ot them. anal sgid plaintitt Is not a holder i>] said Cou- 
pons, or either ot them, tor value nor has at any time any 
person been aa troodade rot sir COUPOTDS | OF either ot them), tor 
Willen 

And ter a turther detense said detendant savs that, on the 
day ot the date when said coupons, and cach of them, 
passed out of the Doss ssion of said) Clark county, the same 
was the property ot Glark county. and ever since has been, 
and avers that at the time when said) coupons, and each ot 
them. passed out of the possession of said Clark COUNTY the 


syle reyyrpectpate ly “ouryye ites thy Preossesston cot 1»! ppnytitt Preony) 
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the agent of Clark county, and at the time the same ane 


each of said COUPOTS Came into the POSsession of said plaimt- 
it, and tor a long time prior thereto, said coupons and each 
of them, had been long overdue and dishonored 

Detendant denies that said detendant is madebted to sard 
plaintitton any account whatsoever, or that plaintitt is enti- 


ted to any pudgment 
Phe reply was a general dental 


lhe (<tSC Wal’ tried y\ tiie Ceol al pul Demy Waethved ly 
stipulation duly tilea 

Phere was a special tinding of tacts under the act ot 1863 

Phe evidence ts also preserved ina bill ot ex ceptions in 
Whieh are saved exception to the admission of certain testi- 
mony as to cquittes clamed to have existed between the 
county and the ortginal payvoc ot the bonds. or ot that char- 
aetes (238) 

Phere are also exeeptions saved therein to the reading ot 
certamn depositions by plamtit, the witness being at the time 
present «at thr hearmy on thre -e™ (Printed Reeord pretpes 
ry and 22). 

Phe bonds were tssucd by Clark County om aid ot Lhe Mis- 
sourt & Mississippr Rathway Company, under a provision oft 
its charter. which authorized the counties to subserthe burt 
limited the tan to be levied tor he pavinent of the same. te 


one=twenticth of cone per cent. cn the assessed Valuation 
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upon, Which weré in the ordinary torm and payable to bearer. 


The detendant admitted the form of the bond and coupons 
which were set out in the petition. (10) The bonds were in 
the ordinary form‘under the seal of the county; reciting that 
they were issued under an order of the County Court of 
Clark County, and under the authority given by the charter 
of the M. & M. Railroad. They were dated June tst, 1871, 
and payable to the said company or bearer, and became duc 
in twenty years frpm date, and promised to pay interest at 
the rate of eight per cent. per annum, payable semi-annually 
on the first day of June and December on the presentation 
and surrender of thy coupons annexed. 

The plaintitf further introduced the act to incorporate the 
M.& M. R. Co. See. 13 of which provides tor the sub- 
scription and issue of bonds (13), and rested the case. 

The defendant than offered the deposition of A. S. Tins- 
man, Who had been the financial agent of the county and 
railroad company, in reference to the delivery of the bonds 

The plaintitt objecked to the reading of this deposition, 
because the witness wae present in court. This tact was ad- 
mitted (13), and alsosthat the witness resided more than 
one hundred miles fromthe place of trial. The court over- 
ruled the objection and plaintit excepted, 

It is proper to state thyat this and the other depositions ot 
detendant were taken under the act ot Congress with notice, 
and plaintiff was intendirky to be present, but at the actual 
time of the taking the country was inundated by water, and 
it was impossible for himy to reach there by any means ot 
travel, and accordingly the evidence was taken without cross- 
examination and in the @bsencee of plaintift. To overcome 
this difficulty, the plaintiff subpaenacd and brought these wit- 
Nesscs by process to the place of trial and the material Ones 
were present : 

This same objection antl exception appears to the testi- 
mony of N. Tb. Cherry ag page 22 of the printed record 


Miter the deposition ot MH insman had been read, plaintift 
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later in the trial called him as a witness (66), but did) not 
so call the witness Cherry 

The deposition of Tinsman tended to show that the cou- 
pons in suit were left with Bartholow, Lewis & Company, 
bankers in St. Louis, with the bonds, in 1873; that) he next 
deposited them with Exchange Bank in Pana, IHlinois; that 
the bank failed, and they remained with G. PP. Lawrenee, 
the president; that Lawrence delivercd them to him in 1878, 
and he delivered them to R. TL. Roseberry in 1880, whowas 
one of the securities upon his bond as tinanctal agent ot 
Clark county; that he received no consideration trom 
Roseberry 

He detined the capacity in which he received back the 
coupons as that of financial agent of Clark County, but gave 
no details, 


air detendant then oftered ino evidence the deposition 


of S. bF. Hacket, in which he produced the records of 
the County Court of Clark County, showing the terms and 
conditions of the ortginal subscription to the stock im the 


rulway company, the appointment of said ALS. Pinsman as 
financial agent, and Ro oS. Washburn to vote the stock in 
the corporation Phe terms were that the county subserthbed 


the stock and was to pay forit on bonds of the county 
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iections to the subsPription to the railway company, and the 


“venecral tacts and - eepenereceel of the contro, ersyv between 
Clark county and Sts bondholders, and the knowledge ot 
plaintit’s agents ofthese alleged tacts. 

lt is trom the evidence of this witness that the court finds, 
Hot does so tinal, knowledge ofthe condition of the COUpPOns 
and general facts fand circumstances, as stated in the 
me " 
Hnding, . 
i me 

Phe detendant npxt ottered the depositions of Bartlett, 
Jordan, MeCoy, <j 


tending to show that the railway company did not do all the 


trord and Turner, who gave evidence 


work required, unddf the subscription, and meetings and ob- 
rections to the subseyiption in Clark county. 

ltas trom the evigence of these witnesses that the court 
fnds—it it does so thid—the non-complhance with the condi- 
tion of the subseription by not doing all the work required 

lo this evidence, ht page 28 of the record, plaintitt made 
lolland tormal objeclions and saved proper exceptions 

Dctendant oftercad he deposition i>] said Reese MM. Roscber- 
ry, who gave ey iddenge tending to show that he reecived the 
coupons in suit tromret hy wite of Pinsman in iSSto with Tins- 


mans Consent and that thes head been previously cle |) sited 
r . 


with her by an arrangement with Tinsman: that he obtained 
them in pursuance Olean agreement between himself and the 
attorney ot the construction company that built the road. tor 
an indebtedness of ‘t company to himoot several thousane 


dollars. which had n®ver been paid, and that at the time In 


Waintin- agent he told him that he re- 


wold thy COUP OTS to 
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Phe plamntin then @ttercd the cde position of Grove Po law- 
rence, the presidenthand owner of the Bank of Pana and ot 
the construction congpans Ile testited that he received 
all the bonds and Goupons trom Bartholow Lewis & Co 


/ 


with the consent of tge agent, linsman, in i873 or 74 


ceiving him a bond ot indemnity and took them to his bank at 
Pana that the @onstrouetion Company assumed a len on 
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paid in part, and the balance was put in judgment: that the 
construction company sold the bonds wha h they obtained 
upon certificates of the engineer tor work done, and the cou- 
' pons im sult were lett with him: that) Tinsman, im is7s 
h , | 
f cotbane andl asked tor them thei dc” Fave therm ter bam. a 
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~on he had deemed them worth anything > that the construc- 


thon company had tathed and abso the 


railway Company 


Phe plamtitt called Blair as witness, whe testitted trom: the 


records of the COMPANY as Te the count of work elome cneles 
the certiffeates of the cnemecr trbbertinntiig te » ee 
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or the proceeds thereei to be used in the construction by 
said company of that bart of the railroad lying within said 
county. The county was, under said contract ot subserip- 
tion, to deliver its bondy forthwith to a financial agent to be 
chosen by its county gourt, who was to give his bond as 
agent subject to the approvalot the company and of the court, 
for the use of the countytand of the company, conditioned 
tor the taithful performange of his dutics as such agent, he to 
have power to scll the bonds through the St. Louts bond and 
stock board, or through Bartholow, Lewis & Co., bankers 
of St. Louts, and to pay pver to the railroad company the 
sail bonds, or the procecds{ot the sale thereof, onsthe order 
of said railroad company, aS tast as the work progressed on 
the rathroad ino said county, each payment to include all 
work and NCCES AP CX pensa@s expends 7 in said COUNTY lo the 
date of said pavinent, 

Phe bonds, with interest toup ms annexed, were accord- 
invly delivered to one Tingman, whe had been duly ap- 


. ¢ . . . . 
pointed such tinincial agent, and given hits) otheial bond 
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conditioned Aha APPTOVEG cabs required, Phe COUNT alse 
appointed an agent tovote itp stock and received a certificate 
theretor, Said financial tognt deposit | the bonds ana CoOll= 


PPOs wiih Bartholow., | CWS ex 1 Oo. 


ce as | ais - 
Phe radroad company entered into a contract with a con- 
struction company, in tS72, "to build the road and to 
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i part payinent therefor the bonds of Clark county. A\t 


the in-tanee of said construet 


, ' 
gon company the county bonds 

and coupons, then in possesdien of Bactholow, Lewis & Co 
were removed to and ce po fied with the Exchange Bank at 
vruction company, with sureties, 
indemnitving said Tinsman the tinancial agent, for said 
removal, and making provisiqg also tor a lien said Bartholow, 


Lewis & Co. had on said Lrcongel and Coupons to the amount 


of about $30,000, There were deposited with said Exchange 
Bank, in i873, to the credit of said Tinsman, agent, Clark 
’ ‘ } a 
county bonds to the amodnt of Brooj000, and detached 
COUPONs to Tie dinount of a ‘ae 
@ 
. 
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Phe construction company obtained and used the bonds 
but never did all the work required, nor did the railroad 
company; the construction company and the Exchange 
Bank tailed. The coupons in suit continued in the possesston 
of the former president of said bank after its tatlure until the 
vear 18738, when he delivered them to said Tinsman, the said 
financial agent. Said Tinsman retained possession of them 
until i881, when he delivered them, without consideration, to 
his brother-in-law, Roseberry, who was one of the sureties on 
his ( linsman’s) official bond. At that time Clark county 
was negotiating with its bondholders tor a compromise on tts 
bonds and coupons issued tor its subscription to said railroad 
stock. as heretofore stated Phe COUPONS In suit had been 
lor many vears, detached trom the bonds and treated as a 


distinet and matured obligation Lhe plamtitt, through his 


agents, negotiated tor and bought of said Roseberry sar 
coupons tor the sum oof $2,300, of which sum Tinsman s 
Wife, sister of Roseberry, received trom Roseberry $1,180 

Phe condition of said) coupons and the general tacts and 


circumstances ol the controve rs\ between thr bondholders 


and Clark county coneerning the alleged traudulent tssuc ot 
the bands and coupons were known to the plaintitt when he 
bought the coupons in. suit 

‘he detendant then introduced the bond of indemnity of 


the construction company to Linsman 
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ASSIGNMENT OF ERRORS. 
H 
: 
The plaintiff assigns for error: 
ce. 


That under the special finding of facts by the court all the 
. . t,- ° . ° 
issues raised by the pleadings were found in favor of the 
plaintiff, and the judgment should have been in his favor. 


That under the special fading of the tacts and issues made, 
the judgment should have ‘been for the plaintiff. 


That the facts found by tae court are not sufficient to sus- 
tain the judgment of the court. 


, 


® . 
d\. 

Phat it appears trom the special finding of tacts that the 
court found for the defendant upon an issue not raised by 
the pleadings. 

' 
The court erred in finding’ that the coupons sued upon 


were past due and dishonored. 


\ I. 

The court erred in allowing plaintitt to read the deposition 
of Cherry, Tinsman and other witnesses, when they were 
present and in attendance as witnesses on the trial of the 
Canc. 

é 
\ 11 

The court erred in admitting the evidence of Bartlett and 

other witnesses tending to show equities between the original 
‘ 


parties to the obligations sued upon, or a tailure to comply 
with a condition in reference thereto. 


NULL. 


The plaintitt assigns for error that the court did not find 
facts upon the evidence which were material for a determina- 
tion of the cause so as to conclude that the plaintiff was not 
entitled to recover and that the defendant was not entitled to 


judgment. 
AY 
The plaintiff assigns tor error that the court rendered judg- 


ment for defendant when it should have rendered judgment 
tor plaintitt, 


BRIEF OF THE ARGUMENT. 
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We contend that the COUP 


not past due and dishonored commercial paper under. the 
’ 


law merchant. [tas plain tliat the eourt below found against 


the plaintitt on the ground that their coupons were past due 


and dishonored paper. Th ig had not been tor this view the 


evidence as to these alleged cquities, which were admitted 

against the objection and exception of plaintitt (28), sould 

have been excluded, and the gourt would have tound tor plam- 
: 

Hitt, notwithstanding the cnistence of the tacts found by it in the 

pecial tinding Phe only possible detense which the court 
) . ‘ : 

could have acted upon was that the coupons were delivered 

In Violation of a condition that the tinancial agent should not 


deliver them unless certain work was done in the counts 
; 


Phis certainly would not have been a defense as against. the 
holder of unmatured coupons, unless he had knowledge of it, 


4 
and then not a he purchased trom a party who was an inno- 
cent holder Phere ts no tinding of a tact that plaintift had 
knowledge ot the alleged viojation of this condition and no 


; " ’ 
prool (> if | e*ae* "4088 ms Were hoot poiast cite prep ve l mit 


* i 


’ ' , ; "ef ’ . " 
bonds had not matured and wall not do so until PSOr. as they 


ran twenty vears from. June.,t871 Phis tact was admitted 
(1O) and was tound as a tact by the court g % pe Woeoonsist 
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ms sued upon in this case were 


é 


—— 


In 


the case of Cromwell ©) Phe County ot Sac, oo tS 
<8, the question was raised as to whether the presence ot 


past due COUPONS Upon at boml was sutherent to make th 


? bonds dishonored, or whether such past due paper was 
- _+ . . , 

{ sufficient notice of a defense to the bonds to make them cts- 
ely honored paper under the law merchant Phis court decided 


that it was not, and tts argument is in tavor ot the propos 
thon We now insist LEprernd, and was se subsequently determined 
by this court in the case which we clan decisively decided 


this pont 


In this case the court dechires. Phe interest strpulated was 
, 
+ ‘the mere incident of the bond lhe holder ot the bond had 
** bys Option to mMsist upon its pavinent When due, on allow at 
; ‘torun until the maturity ot the bond: that is, until the prin- 
etpal Was pavable. Nlany causes mav have entsted for a 
‘* taslure to meet the tnterest as it matured entirel independ- 
ent oft thre question of the validity of the bonds tn then 
, me 
rhe’ protien 
t , ' . : 
~~ Lhe court Wats. Nn thrat icine C.aretul te leaypit Ws «cleciston te 
the preetse question before its but its reasoning was that a 
failure tw prt thie imstalment of mterest Was No notlec of 
myvaalidity on tthecradity my tts On epetieen but could be casi 
{ accounted tor on other grounds, such as temporary financial 
). pressure, the talling off of expected revenues. and many 
; | seRes ’ ‘yr g*? ¢ ‘ +} ey terete | best ‘ , “ j 
‘ itisc’s PAN DEG! bed coaetbrle’e Titan ‘AC PTT) Tite Corre ryt Wissieele’ i’ techy 
mstruments 
‘ 
We insist that the case ot the Town ot Thompson vo Per- 
rin ron [ ‘. sSo. tatrly deed the question mvolved 
} here 
Perrine had brought suit upon coupons of bonds issued by 
a . . , 
( the town of Lhompson and the case had been deeded by 
this court in L hicotmpeseon 4 Perrine. 1oz Sy oer In that 
case the COULDNT Wer Theo? overcadue when purchased bys OT. 
rive ain this court decided that a” curative act ao thre State 
cyt Ni \ York makin thre byeoneds irae «| notwithstanding 
thre Vv were not tss med oan compl ince with the law was within 
: thre le ristiative Prerwee? Geochnin ter follow his : “7 r? a? 


rm 


ae ee 


tome | , 


, 
Appeals of New York whith had decided adversely to the— 
curative act. This court had stated in that opinion that Per- 
rine had purchased the coupons in that suit before the de- 
cision of the Court of Appeals. Supposing they would stand 
in a better position on couyjjons which Perrine had purchased 
after the New York decision and that were past due when he 
purchased them, the town brought such a suit here, which 
is the case now referred to,sand upon which we rely. Upon 
that point this court held that the fact that Perrine purchased 
the coupons after due and after the decision in New York 
made no difference, because the curative statute was within 
the power of the legislature, and the bonds were good by 
wWhomsoever held. This part of the decision is pursuasive in 
our favor, but this court went turther and held distinctly that 
these coupons were, like promissory uotes, negotiable under 
the law ie rehaat, although, past duc, because the bonds 
trom which they were taken were not past due. The point 
was made in that case that the lederal courts had not juris- 
diction because the coupons when sold were past due and 
dishonored paper, and did not come within the exception of 
the act of March 3, 1875, Waich excludes jurisdiction on a 
contract in the hands of an assignee when the assignor 
could not suc, but gives an exception as tollows: ‘‘Except the 
Cases OL promissory notes negotiable by the law merchant and 
bills «ot exchange, | : 

[his court emphatically sqys on this point: 

* But the contention of cotinsel ts that the coupons in suit 
‘being detached trom the bonds and over-dve when Perrine 
* purchased them, were disfonored, and theretore not nego- 

tiable by the law merchanj, but are embraced by the gen- 

eral inhibition on) suits tounded on contracts where the 
assignor himselt could not har esucd in the Cireuit Court. | 

Phis position can not be sustained. Its an immaterial 
circumstance that the coupons when purchased by Perrine 
were detached trom the lbonds And the houds not har- 
then sadlitve df, the coupods, though over-due, had not lost 


the qualitv of negotiabitityv. by the law merchant I his 


_ 8 © @- 


result must tollow trom the principles announced in Crom- 
well v. County of Sac, 96 UL S., $1. 


The language is plain and needs no interpretation. — These 

“a ; 
coupons, though overdue, had not lost the quality of nego- 
a tiability by the law merchant. The quality of negotiability 


o®* 


by the law merchant is not simply the method of transter, 
whether from hand to hand or by written assignment, but it 
Is Its position in the hands of the assignee. Does he hold it 


unattected by previous intirmities? Is it in his hands dis- 


graced paper? Tf it is, then it has lost the quality of nego- 
tiability by the law merchant, otherwise it retains it 
s Such language by a lawyer, and to a lawyer, can have but 
one meaning. 
g ; But the reason given tor the retention of this quality ot 
negotiability is emphatic as to the meaning of the court. It 
is because the bonds have not vet matured. Why ts this a 
reason for the retention of the negotiabilits unless itis a tull 
negotiability like the bond itself? The argument is that the 
bond controls the coupon; that the interest is the mere ine 
cident to the bond, and that the party can hold it until the 
maturity of the bond it he chooses. But why give any rea- 
son it all that ts decided ts that the coupon is merely transter- 
able, or Sutheiently negotiable to come within the exception 
and not fully negotiable and impregnable paper? Tt paper. 
after-due, has this quality independent of tull negotiability 
the COUpPOn would have it rrvclenpye ndent ot any ettect the bond 
has upon it Phe court, by the reason given, decides that 
it would not have this quality except tor the reason, and the 
reason must have its tull etfeet, that it, the coupon, remains 
fully nevotiable until the ‘bond itselt, which makes it hevoti- 
ble, Is dishonored 
Again it says, that this tollows trom the principles an- 
nounced in Cromwell v. Sac County, spre Phe principles 
there announced were, that the coupon past due did not dis- 


honor the bond: that it was no notice of any infirmity im the 


original transaction; that the coupon was merely an incident 


to the hond: that the holder ot thr boned tac hoes eopetion te 


é 
’ 


—— |.(>— 

‘ 
Insist upon its payment when duc, or allow it to run until the 
maturity of the bond, ete., ang] it easily follows that the cou- 
pon itself is not dishonored until the bond ts dishoncred., 
The conclusion which tollows trom the reasoning of the case 
of Cromwell v. Sac County ig, that the coupon is negoti- 
able like the bond itself, and the bond makes it so, until tts 

maturity. j 
This court by this decision holds this paper, although past 
due, as still “‘negotiable by the law merchant, — and because 
the bond to which it was an incgldent has not matured. If it had 
been past due and dishonored when it Was transferred to Per- 
rine, all the defenses would hate been available, and it would 
have been no more than a contract between the two parties, 
and the assignee could not que. Only paper negotiable 


under the law merchant is to be sued in the Circuit Court. 


‘ *s e 
and this is still negotiable under the law merchant. While 


the court does not decide the question mm such a case as the 
one at bar, it decides it Upon the broadest vround—that ol 
jurisdiction, 

The question has not yet beén decided by this court, but 
we believe that it must hold that a purchaser of commercial 
paper, Which has become past.due and dishonored, can not 
sue in the Circuit Court, unles? his assignor could have sued. 

It the equities between the original parties to these cou- 
pons be excluded, and plaintit, did not receive dishonored 
paper by his purchase of the cpupons sucd upon, the rulings 
of the court below were wrong, All the evidence ottered by 
detendant should have been exeluded, and on the tacts found 
there should be judgment lor the plarntitt 

We objected to this es idence on the cround that it was in- 
compctent (28), and it was admitted over mur objection, We 
continued the objection to all the testimony, , and it ts all of 
the same nature and to the effect that the original parties 
were not entitled to the bonds, because they had not fully 
complied with a condition attached to a subscription, or that 
the agent of the county had no right to deliver the coupons 


sued upon for that reason. Sich defences are not good as 
s 


‘ 
‘ 
. 
‘ 
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ACF ttnist a bona trol purchases tor Vath Deter Lite clListpernteny 


cot the pipet 
Lhe court foournied that lpeotteds brivcl Theol raturec ttl thie 


time of the suit, and it turther tound that the plamtitt nego- 


] 
COMEPHOMTS feor \V bbtle 


tiated tor and purebascal the 


li the paper Was not dishonorecdl thr planntitt is then enti- 


unless the court found that he had knowledy« 


tled to recove 7 


of some fact sutticient wote defeat his) recovers Neer 


suspicion is not cnough, nor sutte lacts to put the party 


on MNquiry is not cnough, absence of bad taith on the 


part of the purchases 


Lhe decisions of this court biave 


the effect of a Treva anye’ 


hur ay me watived 

Prior ter thr 

waived a jury trborpnittes o arbitra- 
tron, anal 1 row thre haw hacts 


this court ter caveonel threat 


shall 


verdict ot 
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Morris \ Jackson, 7%) i, me, $25. 
Flanders v. Tweed, id, 425. 
Kearney v. Case, 79 U. S., 275. 
Miller v. Life Ins. Co. fd., 285. 
ins. Co. v. Sea, $B UL. S., 155. 


In these cases the court determined what should be the 
nature of the special finding. 

‘Tt as not a mere report? of the evidence, but a statement 

of the ultimate facts, on which the law of the case must 

determine the rights of the parties. A finding of the prop- 
‘ ositions of fact which the evidence establishes, and not the 

evidence on which ie ultimate tacts are supposed to 

rest. ; 


Morris v. Jackson, supra. 


The court has tound the ultimate facts, the propositions ot 
tact which entitles the plairtit to recover, = It has found that 
plaintiff was the holder, to# value, of paper not dishonored, 
and he is presumed to be such without such tacts being 
found, 


Has it tound any tact which overcomes this position of a 


bona tide holder ? ; 


It must be the finding of knowledge of some proposition 
of fact which would overcame the presumption ino his favor. 

What the court finds ts 4s follows: 

‘The condition of said COUPONs, and the general tacts and 

circumstances ot the comtroy Crsy between the bondholders 

and Clark County, coneérning the alleged fraudulent. issue 

oft the bonds and coupons were known to the plametitt when 
he bought the coupons wi suit 

It is plain that no propcbition of tact, ultimate fact. or evi- 
dence of the ultimate tacté appears im this part ot the special 
finding It merely reters this court to the evidence as to 
something which had appeared or Claimed to have been dis- 
closed therein. The condition of said coupons is not de- 


‘i e ‘ . . - ° 
scribed or determined, or what, in their condition. the 


plaintitt knew It is probable the court meant that cond’ticn 


—- | (y— 


of their being detached and matured obligations, but we 
submit this ts no finding of any ultimate fact by which the 
court can determine that plaintitt knew any particular fact 
which would defeat his right of recovery, or destroy his post- 
tion of a bona fide holder. The court tinds that he knew 
the general facts and circumstances ot an @Meqed traudulent 
issue of the bond and coupons. This is not a tinding of any 
fact which would attect the plaintitt. Tle knew the tacts ot 
an alleged traudulent issue, which is a tinding that there was 
no actual fraudulent issue, but only allegations of traud 
The mere knowledge of charges of traud, or of such facts as 
the court would not pronounce traudulent, but would only 
describe them als being sO) alleged, Is the knowledge or ne 
ultimate fact which would overcome the presumption. — The 
court should have tound that he knew that the bonds were 
traudulently issucd or knew of the particular tacts which con- 
stituted the traud in the tissue in order to deteat us 

We submit that the court, having tound facts which war- 
rant a judgment tor plaintit® as a bona tide holder tor value, 
the judgment should be tor plamtitt in the absence of tacts 
found which overcome the pPrestuibplion, and this i what 
this court did in the cases of Rechter Wood, 109 U.S 
8s. and Fort Seott v. Hickman. 112 U.S... 240 Lhe 
same standard should be apphed to this part of the tinding 
as to the other Phere should be a finding of knowledge as 
an ultimate facet such as makes him not a bona fide holder. 
A knowledge of undetined tacts of an uncertain quantity of 
alleged disputes and matters which might or might not 
amount to a fraud is mot such a special tinding It finds 
nothing detimite and cannot fattect the judgement 

No part of the answer sets up any such defense and this 

finding of the court does not reach the standard required by 
the decisions of this court, whether it be regarded in the 
nature Of a sper mil verdict, an agreed statement of facts, on 
the special finding, is se qeueres Phe only allegation inthe 
answer which can be considered as touching this question ts 


that the plaintiff was not a holder tor value le raise thi 


(}-— 


question the allegation should have been that when the 


plaintiff purchased the propert) he had knowledge that they 
were fraudulently tssucd, or that they were fraudulently or 
iNegally issucd, so that under the decisions of this court, 1 
would throw upon the holder the burden of showing that he 
paid value for them ; 
This finding must, however, be held to the same stand- 
ard asa special verdit 
In Supervisors vo Kenmecott, 103 UC. 5. 336, costruing 
the act of TS65, this court savs¢: 
Ttis manifest that the act of F868, was not intended to 
‘aintertere with this) practice : lhe evident object of that 
legislation was to vive special timings the same effect tor the 
purposes of a writ of error as awspecial verdict, or an agreed 
Case. 
See alse 4 
Norris \ Lay lor. Spr 
smith v. Sac County, 78 U.S. 139 
ime -€o. A le ulsom., Os t =. 249 
fyng v. Grennell, 92 Us. 467, 


Fort Scott v. Hickman, p12 CS. 164 


lreating this part of the tdding as a special verdict, or 
even as an agreed statement ‘of facts, it cannot stand the 
test of the cases for a moment. 

In Barnes v. Williams. tt Wheaton, ats. this court “ays 


‘ . } ‘ : ' : - ; : 
When in a special verdict the? essential tacts are not. dis- 
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lt licas boc en also deemed by this court that this is mot a 


sufficient finding of fact, when the question was cdirecth 
raised on a special tinding of tact under the aet of E868 

The tindings, ‘' it special, must not be a mere report ol 
the evidence, leaving the « corn hustons of tact to bye acdpudgved 
by the appellate tribunal, as that course is terbidden by the 
repeated decisions of this court 


Ivng v. Grennell, spre 


In Retz 7 \\ cored, bony “<= gs: to plea Waals thr 
general issue, but under the evidence, the court tound against 
the plaintin, on the statute of limitations and under a special 
finding of fact to this effect, and this court reversed the cys 
rendered judgment in this court tor this error below, and re- 
tuscd to remand the case tor the ssi ter Toe pores ted 

Phe case of Supervisors vo kndieott, sepra, was upon an 
agreed statement of tacts, which the cases here cited hold + 
to be treated as a special tinding: this court reversed th 


case, holding that the statement showed no damayes were 


sustamed Phe suit was upon an appeal bond. and) part ot 
thre damages Were tor the cull red IQ pore Cwmattony al thy Jorerpr- 
crt Lhis court made a stmthar obreetion on that pomt te 
the cm ‘Ve Pye r\y rhthe | bye re ls er stittement threat thr 

bonds nad depreciated in valuc or that taxes had accumutla- 
ted: neither moat stated that anv loss had actually accrued to 
prprcdies . I) restscnp aot thre tay ool cule 1 bias promt Wats 
rrdcacte 7 oe tits! thre acreed T.igtcment of tet 

Ir) } + ga ©) ae fickma PL tthe chorensc Wt tiie 
statute of limitation Which is met hb ryicanntitt with a clamm 
orwaver bD { ritten KT) lheaddoment of the CEA ctttes 
the statute had 1) eC trom the tact that 
the court did net ts sy il by ose the fact that 
Tile’ Cy il i | ' ay phe Ter Tree f i | pre rsarryaaes 
eached the plamtit. cnt t thy ot , — 
the Tact Theat Peal e i arranted - 
ment in t -s court r dict any | ppevryt ive 
had be ror pram | | (op) ! ? freon ' 
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In Smith v. Sac County, pre, the court had tound that 
the plaintiff was the holder and owner of the coupons de- 
clared upon in the petition, and became the holder by (rans- 
fer to him before maturity. Because the court found no more 
than this, this court construed the finding of tact to be to 
the effect that the plaintitt had not shown that he was a holder 
tor value. 

According to the test ot these decisions, it seems plain that 
this finding does not put the plaintitt in any of the positions 
which defeat a holder ot unmatured commercial paper, as 
fixed by the law laid down I$) this court 

In the case of Murray v. Lardner, 69 UL S., tio, the ques- 
tion of what knowledge would deteat a purchaser for value ot 
unmatured paper was most. caretully considered and the 
question finally settled. It there says ‘‘that suspicion as to 

defect of tithe or the knowledge of circumstances, which 
would excite such suspicion in the nfind of a prudent man, 
or gross negligence on the’part of the taker at the time of 
the transfer, will not deicat histith. That result can be 
produced only by bad faith on his part.” 

It the party be acting in bad faith in the purchase, show 
vuilty knowledge or willful ignorance, then on such an issue, 
properly raised, he can be deteated We submit that the 
court finds nothing as against the plaintitt approaching a 


dishonest intention in purchasing these coupons and paying 


adarge sum of money for thei Lhe detendant contented 
itselt with a plea simply alleging that the plaintith was not 
a purchaser tor value. The plea should have been that his 


purchase was in bad faith, w ith a guilty knowledge and pur- 
pose in obtaining them, amounting to fraud and corruption 
on his part, and the court cowld not have meant this by its 
finding, for it was not pleaded or claimed. The *‘‘condition™ 
ot the COUPONS could not have been such as. to charge the 
plaintint with bad tarth in their purchase [he ** general 
facts and circumstances of tp controversy between Clark 


County and its bondholders concerning the @/leqged traudu- 


ry “er ; 
now hry POEaDOVT UT could rrart 
‘ 


+ 


lent SUC aol the hyoncis ; 


be a guilty knowledge or show bad taith on his part. Noth- 
ing in the evidence or finding approaches such an act on the 
part of anybody connected with the history of the bonds. 
There was not enough to excite his Suspicion, even aif this 
were sufficient. Clark county had wever detended a single 
case against the bondholders. — The contest had always been 
over the further levy than one-twenticth of one per cent. to 
pay the interest. It never denied the validity of the bonds 
We insist that if the plaintiti was the holder of commercial 
paper betore its dishonor, as he was tound to be a holder tor 
value, nothing short of a finding that the plaintiff acted in 
bad faith in the purchase, or of such tacts as would show tt, 
under an issue tairly raising the question, should sustain a 
judgement against him 

This argument is equally ettective as against the principle 
that the defendant had shown a sufficient fraud or legality 
in the original tssuc of the bonds to throw the burden upon 
the plaintitt to show that he paid value tor them, as held by 
this court in Smith vo Sac County, sapra. and other cases 
In that case the peiition alleged thay the plaintitt: was the 
owner and holder ot the coupons tor value, and that he 
received them in good faith betore maturity, and paid vorlive 
theretor, and this court in that case decides that this was put 
in issue by the gencral denial ino the answer, thus showing 
the necessity of an issue being made upon that question i it 
were to be rated at all, Not tor any purpose of evading 
the issue, but as the correct method of pleading, the plamtitt 
in the case now betore the court had stinply asserted his owner- 
ship of the COUPOTs my sult L hie detendant did) not) even 
make ai general demal of this: but asserted that it had 
not become indebted by the coupons tor independent reasons 
Phe answer asserts simply that plamntitt was not a helder tor 
his single sine made mn reterence thereto thy 


Withit and t 
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court found in our taveor lo hold that this answ 


1f) ] 2 if 


informing the plaintit that the defendant was putting: 


the good faith of plaintitt’s ownership of the coupons, or that 
there was such traud or le calitvoin the tsue of the bonds a 


would shift the burden upon him to show, not only that he 
pur- 


paid value, but that he was acting in‘bad taith in’ the 
chase, or willful ignorance of iacts,*is to ignore the need of 
pleadings. No fair intendment in tavor of the answer can 
make out an intention to put such an-issue before the court. 

Nor does the finding of the court tn any way show that 
such a theory was in the mind ot the learned judge in deci- 
ding the ease. He finds that the bonds were properly issucd 
and delivered, and the COUNTY received its consideration there- 
for in the stock of the corporation. @ the legal delivery, i! 
it ay be so considered, or the doligery before the reserved 
condition of the subscription was eptirely tultilled, was long 
vears after the first complete deliyery, and obtained dy an 
improper re=pOssession Ol the coupons, it this canbe construed 
trom the evidence or hnding of facts’ It can not be contended 
that this is such a showing as wogild shift the burden upon 
plaintiff according to the standard &f the cases 

The court meets it if raised and jorced upon us by finding 
that we negotiated for and purchaded the coupons for value. 
There was no intimation that plaintitt did) not) pay the tull 
market value of the property Phat court and this also is 
too familiar with the inherent defeets of this issue of bonds 
to find, i the question were raked, that any price would 
not be a fair price tor bonds which, although valid as instru- 
ments, were without a statutory remedy tor furnishing means 
ot pavinent of interest or principal 

Itscems to us that, under the finding of facts upon the 
issucs made, considering these COUPONS as nevotiable paper, 
because the bonds had not matured, there must be a judg- 


ment here tor plaintitt in error ora reversal with instructions 


tothe court below for such a judgment - 


lithe plaintitt’s coupons were past duc and dishonored, then 
the court by its special finding tound every detense pleaded 
in favor of plaintitt. and the judgment should have been for 
plaimtitt 
The possession of an instrument payable to bearer entitles 
the holder to judgement, unless some defense is made out 
and this is shown betore the answer of detendant is to be 
considered 
Story on bills § 426 
Uther v. Rich... 10 Adolphus and Ellis, 7384 
Bailey v. Bidwell, 13 M. and W. 73 
Raphacl v. Bank of k.., 33 k. L. and k., 276 


Stephens v. Foster, 6 C. and PL 189 


And this Is especnaully truc of COUPONS oft this characte 
\urora City vo West, 7 Wall. &2. 
Phomson v. bee County, 3 MVall. 327 
Cjark vo lowa City, 20 Wall. 383 


Walnut v. Wade, 103 U.S. 606 


Phe first detease of the answer is that plaintitt never owned 
the bonds trom which the coupons were taken [his con- 
stitutes no detense, and has been too otten decided to need 
authoritics to Stipport it 

lhe sccond detense is that thr COUPON were not the aet 
and deed of Clark COUNT but the court tinds that the bonds 


and coupons were made and executed by Clark county. and 


: , i | , : = 
constitute its act and deed as much as anv obligation can do 
» 
sf ?P 
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1 hie third cdetens ~ that they were neve aqdenvered as thre 
i i ’ } ‘ } ‘ 
act and deed of the county lhese were instruments praya- 
! ? ; ‘ : . 
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ble to bearer that ‘i by delivery No cditterent method of 
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in the hands of an agent of the cofunty, and that he had de- 


livered them to the Exchange Bink of Pana, IIl., and had 
received indemnity for so doing, and that the parties so re- 
ceiving them had paid a lien upan them which this agent 
had suffered to be created; that #his same agent had again 
received the coupons, but does not find that he received them 
for the county or delivered them to the county, which is the 
ultimate fact necessary to affect their position, 


The court turther finds that he transterred them to one 


Roseberry, but without consideration It is still a transter, 
and the tithe passed at least to the extent of a complete de- 
livery Phe ultimate tact found ‘is that there was a transter 
to Roseberry, not a mere deposit: with him. The evidence 


is that it was a valid transter and tRoscberry was lawtully en- 
tithed to them. The court finds ‘nothing to defeat his pos- 
sessory tithe, and according to the evidence he could have 
maintained his tithe as against the county Phe court then 
finds that plaintitt then negotiated for and purchased them 
for $2,300. The court docs not*tind that this was an inade- 


quate price, or that it was inval}d or suspicious on that ac- 


count, or that the plaintitt actedtin any bad faith. Pe then 
received possession ot the Coupoas and Possess dthem at the 
trial Phis was a suttiicient delivery as the act and deed ot 
the county lithe avent has violated his duty th county 


has its remedy against him, and was prepared tor it by. its 
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as before stated. and more than they were Worth under thre 


ettect of recent decisions of this Court, Were all the bond- 
now outstanding. The levy is limited to one-twentieth of 
one per cent., and this makes them almost without value, om 
the COUNT Is to be thre sole ridoe of what shall be done wath 


its other revenues 


Phe claim ts made also that the coupons were the property 
of Clark county when delivered to plaintiti Lhe court tinds 
that the county subseribed for two thousand shares of the 
capital stock of the company, and that at received the stock 
1) prt \ ment thereton I his subscription Wats in) Maw. IS7 I 
and the delivery of the stock to the county, and the bonds to 
the agent Tinsman ‘whe was the joint agent of — the 
county and raihway company), was at the same time, on 
shordy atter, the bonds bearing date of Jume t, 1871 ait 
court finds the ultimate tact of the subseription tor the stock 
and payvinent forthe same withthe bonds. Dhis was all the eon- 
sideration the county was to reecive tor the bonds, or could 


receive under the rat t\ charter. which authorized the sub- 


-cription.  Phaving received the stock, and all the pay it was te 


ever get. ait had neo longer any tithe to the bonds or coupon 
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plaintiff's case, it must be set out: in ordinary and concise 
7 
language. 
Northrop v. Mississippi Valley, TI. C., 47, 435. 
Russell v. Whitley, 59 Mo., 106. 
Scott v. Robards, 67 Mo., 289. 


Phis court has, however, tully passed upon the question as 
it appears here, holding that the court can not, in its finding 


of facts, raise an tissue not pleaded. 
Retzer v, Wood, 109 U. S., 185: 


In this case, before referred to, the court below tound tor 
detendant on the statute of limitations, and this court 
reversed the case and entered judoement here, refusing even 
to remand the case for the purpose of making the plea 
This is also the eftect of the cases hetetofore cited, 

In this case the court below might just as well have found 
against the plaintitf on the statute of ‘limitations or on a plea 


ot payviment ads to find LLppeord REV ofher ISSUC neat raised by 


the pleadings 


— J{ )-— 


Phe court did not) tind any taet, whether raised by thr 
pleadings Or not, which Wels «l dele nee to the COUPONS 

The detense that polearavtitt isnot entitled to recover becaus 
olan alleged fraudulent delivers cl these COUPONS Iy\ thie 
agent, Tinsman, is) not sustained by the tindings of — the 
court Phe issue was not presented by the pleadings, nom 
Was dt proven or found by the court in its special finding 

| he court finals that these leone. and COPLEP DOTS WTC beret 
and paid tor by the rathway company Phe receipt of the 
stock was its consideration. and the court tinds it received it 
and appointed an agent to vote i It tinds that the agent 
hrst intrusted them to Bartholow & Company and that they 
obtained a len upon them, the amount thereot not being 
lound, but the evidence shows it to have been a large sum: 
thatthe agent then intrusted them to the Exchange Bank in 


Plinow and was indemnitied yy the Construction ¢ COMP HANnA 


torsuch delivery, whieh paid the heft upon them Phis was 
a parting with the possessory tith Phe agent's power over 
them had) ceased and he reled upon his indemnity ae 
had done his work, and. Woimproperly, the co inty must hold 
him responsible. ANtterwards. when his duttes as agent had 
long since ceased, Ins mere receipt of the coupons again | 
; | ‘ ’ + | ’ ’ , , sey? « 1} | | 
Hota Feedecnvery of The property te the county pevtry Ulye 


railway company and the construction company had long 
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Was appointed with the concurrence of the rathroad compan 
as the agent of both parties and exceuted a bond as such 
conditioned tor the protection of both the county and rat 
road company, and when the bonds were delivered to tim he 
stubs rity «| at receipt three hoor cis thre ‘‘tinanenal agent of | hark 
County and the Miussourt & \ississipp Riithroad Com 
Ilis sole ut was to disburse thre bpoomdcts aor tha proceeds 


thereol upon the order‘’ot the railroad company. and thas ti 
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company or its right to recover against the county upon the 


remaining coupons ? 

The county had no contract with the Construction Com- 
pany and could not plead a partial failure of consideration 
by reason of the R. R. Co. having failed to complete the 
road, Nor could the county, for the purposes of any detense, 
avail itself of the tact that the Construction Company ac- 
quired a portion of these coupons alter maturity, for the 
reason that said company, by its advances in discharge ot 
licn ot Bartholow, Lewis & Co., who reecived them betore 
maturity ; acquired and succeeded to all the rights of Bartho- 
low, Lewis & Co. in the premises. 

Phe court tinds as a tact that the bonds and coupons were 
delivered tothe Construction Company, and the legal ettect ot 
such tinding ts equivalent to a declaration that said company 
acquired tithe and a right to recover. That Roseberry came 
Law fully and deservedly into the possession al these COUPOTTs 
cannot be denied: the etfect of this is to vest him with all the 
rights and privileges ot the tirst holder and the court does 
not tind to the contrary, 

He had the right at any time after his agreement with the 
company s attorney, in E8738, to have obtained said coupons 
trom Law.enee, their custodian, in behalf of the company, 
and the naked tact that Tinsman obtained them and delivered 
them to himin ne respect qualines the rights of Roseberry 

What legal obstacle then has intervencd which bars a right 
Ol recovers in this action - 13 thre requirements of the code ot 
Missourt, the answer ina case like the present must disclose 
an attirmative detense 

Without again discussing the detects of this pole adding, 
suffice it to say that upon the tssues tendered by the answer 


n the record lead 


the tindings of the court as thes appear 


irresistibly to a judgment tor plaintimt, even though the cou- 


pons ay re rarcde «| cts past ‘ 


’ 


lhe court seemed = to consider the case to be that the 


construction company, having talled to complete the road, 
a ’ , | ° 
voluntarily surrendered to the county, through its agent, cer- 


tain matured COUPOTs, and that sad advent lraudulently ana 
without authority or consideration to the county, re-issued the 
same. Hence the present plaintin, although a purchaser tor 
value, is not entitled to recover 

It is obvious that the answer discloses no such detens 
nor do the findings of the court support the same 

Lhe ultimate facts required to be tound by the court in or- 
der to sustain such detense do not appea Lhe court mere- 
ly hinds, that an IS7S, the tormer prosicl nt of the bank at 
Pana (Lawrenee, who was the representative of the Construc- 
tion Company) “delivered the same to said Linsman, 
said financial agent, who subsequently, in i881, °° without 
consideration, delivered them to his brother-in-law, Rose- 
berry, one of the sureties on Linsman's official bond.” and 
that plamtitt, through his agent. brought the same ot Rose- 
berry lor $2,500 

Hlad this action been instituted Hy Roseberry the leet 
presumptions would all have been ino his taver, as holder ot 
the coupons it would have been presumed that he was the 
lawtul owner thereot tor value andi before maturity. We 
submit that the findings of the court tarl to meet these trssues 
or overcome these presumptions 

I docs not tind that said COUPONS Were SuUrr meleredl toy 
cancellation, or that Lawrence bad any authority to surrender 
them to the county It does not tind why. under what eir- 
cumstances, or for what purpose they were delivered to 
linsman It does not thod that thr Vy wer delivered to LTins- 


man tor the benetit ot the county. or to him as the tinanecial 


ment ol the cout acting my othat tpracity Torus the 

o ae : s } , i ‘ ‘ F | ; 
Worcs Scud Trane hab agent arc tuscan the tTinding bruit tisecad 
merely tor the purpose of identification and rot clesecriby 


him as the tinancial agent of Clark County im this transac- 


tion lt is not tound by the court that linsman. in thu 
obtaining those coupons, was acting by or under thy . 
Theotls OF authority of Clark count my) «6thhe’)| 6pm or that 
he Was even assuming ter tet mW 1) iit ; om Carurnt IY 
Hoes ner tiict TeAnT hy wotle a Prive thy Lats t| us del 


by Lawrence to Tinsman of their inherent vitality as commer- 
cial paper. 

The finding is similarly indefinite as to the delivery of said 
coupons to Roseberry in i881. They had been in Tinsman’s 
possession since 1878, tor what purpose or by what right: or 
claim the finding fails to show. It does not claim that such 
possession was the possession of the county, or that during 
this interval he was the agent of the county. Nor ts there 
aught in the tinding which shows that this delivery to Rose- 
berry was illegal or unauthorized, True the court says that 
there was no consideration beyween Tinsman and Roseberry 
for such delivery his we can adimit with propricty. The 
consideration, as we have betore stated, was a tormer indebt- 
edness of the company to Roseberry, and these coupons were 
delivered by the company to‘Rosberry through ‘Tinsman in 
pursuanee of a tormer agreement. The only definite and 
ultimate facts are that the representative of the Construction 
Company being in rightful possession ot the coupons, deliv- 
ered them in tS78 to Tinsman; that Tinsman retained them 
until rSSit, wheo he without consideration delivered them to 
Roseberry. 

The tinding dees not claim that) the plaintitt herein 
Was In anywise connected with the relations existing between 
linsman and Roseberry, or that he was aware of aught. that 
occurred between them in reference to these coupons, which 
furnishes an additional argument against the propriety of the 
court considering such testimony and attempting to make 
the same an essential part of the tinding in this action 

We have claimed that the facts as found would not have 
deprived Roseberry ot his right to recover: certainly we can 
safely claim that the plaintift herein, occupied, in the view of 
the court, a higher and better position The court expressly 
nnds that he was a purchaser for value, and by tailing te 
nnd to the contrary, saves he is a hove fide purchaser. There 
is no fact asserted which divests him of this presumption 


existing in his favor 


As betore stated, the indetinite statements of the court that 


33— 

plaintilt was aware et the time ot his purchase of the ‘‘eon- 
dition of the coupons and the “controversy > between the 
County and the bondholders AS f@0 thre cll, ‘ft f trauelulent 


ISSuC. ot the hones and COUPONs, docs net charge plarmtin 
with notice of facts which would defeat his right to recover 

Concede that he did know the COUPONS Were OCT duc cine 
detached, and COSCO UE nth, *distinet obligations, Andi Wat 
acquainted with the ‘‘general circumstances > of said contreo- 
versy as to the bond- Hlow could this. without more. attect 
his position as a purchaser ? 

Phe court does not tind that such controversy went to the 
merits of the bonds, or that the equities thereot were tavora- 
ble to the county. nor that the county had in faef any sub- 
stantial or valid deicense thereto. or tind tacts whieh Libbertint 
to it 

Neither does it tod that the bonds would, under any ecir- 
CuMmstaneces, have been dddudged vor, her recite LED\ fuels 
which show that they were invalid 

In a suit of this character no all 


Crit bern b>\ clare melant threat 
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plaintitt had wofeee would receive consideration unless accom- 
paniccl I») the de biration th ut stn I notice CNte rete ss 4) ¢eteo 
tain facts or equities whieh rendered the obligation vord 
Such an answer would present separate issues as to the valid- 
itvoof the instrument and the notice ot purchaser, and a 
would be necessary to determine both in taver of defendant 


moorder to deteat prhanntirt ~ Caitise af etion 


lhe answer herem tenders me tssue as to the vahladitv of 
thre byeooneds id] COllpranis air carr 1) ? | naling clave ~ Phe 


pret mal te clete repre their sfolus ery this re spect, then of w baat 


avail is it at plamtrt did have the notice deseribed by th 
° . es Pe | ' i +} ‘ * 7 ¢ ‘ »* ‘ 
court, unless it Was turther tound that the s.ame pertamed te 
actually existing detenses or equities in behalt of the counts 
which would enable it. te rocesst detend anv actror 


thereon. 


] ; , ‘ ’ ; ‘ 7 ‘ 
We Cconciuade Prom These reetiat Tihe rea eeac® ats Ten pyeott 


that the court ca (here absences concedes plaintitt s right te 


8 How. (U.S.), 470, Prentice v. Zane: j 


‘When the special verdict found that the original consid- 
eration of note was fraudulent, but omitted to state whether 
the holder had given a valuable consideration for it, or re- 
ceived it in the regular course of ‘business, and the court be- 
low gave judgment for defendant, this court could not decide 
whether this judgment was erroneous or not, and would have 
been compelled to remand the case. — 

“A verdict finding matter uncertainly and ambiguously ts 


insufficient, and no judgment will be given thereon, | 


‘A verdict which finds but part of the tssues and says 


nothing as to the rest is insufficient. — 

Tn all special verdicts, the judges will not adjudge upon 
any matter of tact but that which the jury declare to be their 
own finding,’ 
lyng v. Grinnell, 92 U.S., 467: 

A special finding by the court upon issues of facet, a jury 


being waived, has the same effect as a verdict. — 
‘Such a submission necessarily implies that the facts shall 


be tound I>) the court. — 


* The special tinding must not be a mere report of the evi- 
denee, leaving conclusions of fact to be drawn by the appellate 
tribunal, but the Circuit Court must state the ultimate facts 
Which the evidence establishes 

Such findings are intended by Congress as a proper sub- 
stitute tor the special verdict of a jury and the very essence 


of aspecial verdict is, that the jury shall tind the tacts 


20 How. (U.S. ), 432. Suvdam v. Williams 
\ ioles® ereiehion 3 hen the iury find the ae 
A special verdict tis when the jut Vina the tacts ol the case 
as presented by the figures tound, and the trial court in give 


Inv judgment ts contined to the facts so tound, 


I~. Crs special verdict must state the conclusions of the jury 


upon all the issues submitted 


all 


. {()— 


Ld, p. 441. ‘There must be a Proper and valid tssue be- 
tween the parties, and a pt rfeel inding hy thy ypury ou the 
issue gorned. When the special verdict is ambiguous or im- 
perfect, or finds but a part of the facts in issue and ts silent 
as to the others, this court will regard the tinding as a mis- 
trial. 
log U.S., Collins v. Riley, 322: 

A special verdict must state ‘‘the naked tacts and not a 
conclusion ot law: and, therefore. when al special verdict ahi- 
nounces that party is barred of recovery by the statute of 


limitations, it is fatally defective in not finding the required 


faets which ane (pit polion uel ‘ heal te the statute of lime 


tations. “A special verdict must contain all the facts trom 
which the law is to arise: whatever is not tound therein ts, 
tor the purpaoscs OF a decision, tobe considered as not eNxist- 
ing. It must present in substance the whole matter. and 
can not, therefore, be aided by intendment or by extrinsi 
facts, although such taets may appear clsewhere in th 


recor ; 


103 LOS... 836, Supervisors Vv. Nennicott 

‘The evident object ot the |e cishation Of TSO5 was to vive 
special hndings thre slime etflect tor thre Purposes ws awre of 
CTTOP as a sper lal veratet 
ion et) ,. &.. ios, Retzer \ Wood 

Phis was an action to recover taxes illegally collected 
Phe plea was the general tssuc \ jury being waived, the 
court made a special tinding to the ettect that the tanes had 
been legally collected, bout that. the action was barred by 
statute of limitations Phis court hela is to the detense 
of the statute of limitations, it was not pleaded lt was not 
within thre Issue reais «| 1) thre plea ot thre crane ral issue whieh 
rors thee ouly issue to which the stipulation for a trial by thi 
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Court CNTte nded 


Plaintitt was entitled to belereyye nt on the tacts tound ana 
the ( ircunt ( «otirt ~hreootrted bye dire i for CONNIE Y 
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This case should be reversed, because the court permitted 


the defendant to read the depositions ot the Witnesses, Cherry 
and Tinsman, when the witnesses were present in court. 
Phrough the inability ot the plamtitt to be present at the 


taking ot these depositions, they were taken without cross- 


examination, and plaintitt brought the witnesses to the trial 


1) order to compel the Opposite party lo place them Upon the 


stand, and the court still permitted the use of the depositions 


against his objection and exception.  Plaimtitt atterwards 
called Tinsman. but we submit that this does not 
the deposition 


cure the 


mistake made, As to the witness, Cherry, 
was used, and the question stands upon the ruling of the 


CoOuUTT 

Phe evidence ot both witnesses was material to the case 
as the court decided it. The witness Cherry gave the evi- 
denee by which the court found the knowledge on the part 


of plaintitt, and) Pinsman was the most HMportant Witness in 


the case It is from his evidence that the court found the 


transter to) Roseberry was without consideration and all thre 


facts as to the nonedelwvery i>] the COMED ONIS 


Phese depositions were taken under the statute, section 


SO3 0 de hee oxi L by authority to take and the right to 


use depositions has always been stricthy construed by the 


courts, both State and Federal 

Phe statute isin derogation of the nvht of the adverse 
party to hale a witness against him contronted by the court 
may observe his manner of giving testi- 
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. Mh, 3 a Si ‘ ‘ af P ‘ p ¢ | ; . ' ° 
44 ( WHC tre portant te -eo;r the werent to Dbe GIVEN lis 
LOST ONY 

, ; 
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i 

ronal, ANG TNE PraArive cise irk ight gE tion must show as 
al preliminary sg aty Pty?) ? s? . é j ‘ ‘ re , Tyre ery? 1) 


1i— 


reason ol sonic slatilory exception When the witness re- 
sides More than one hundred miles trom pola cr] trical thre 
court: presumes trom the certificate of the magistrate that 
such is the fact, and that the witness continues to be bevond 
the jurischietion of the court But this presumption ceas 
Whenever the contrary is shown, and the deposition becomes 
iInacinissible 

Lhe precise question Waals decided 1>\ this Court mm catse of 
the Patapseo Insurance Company v. Soutogate, 5 Peters, p 
Ho4, Which says: ‘* The deposition of a witness living more 


than one hundred miles trom the place OF trial may not be 


} 
' 


always absolute, for the party against whom it is to be used 
may prove that the witness has removed within the reach o1 
a subpearna atter the deposition was taken, and i such tact 
Wis known to the prerty bye wattle bo bound to procure lyt- 
personal attendance 

lf is iaminatertal whether the witness has permanently 
moved within one hundred miles, or is temperarily within the 


jurisdiction, provided his presenee in’ court is availablh 


Certaimls when thy Witness Is it) copy rn court it propre jure 


Seed. re vl and able to te Trt there can be mo reason tor 
allowing lis cde position te be read. and wows ia fatal error te 
real it 
bine case has been tollowed as the rule sinee that tron 
Pettibone 4 Derringer, j Woaart 7 { se Weed 
Kellog, 6 Melean, S42: Russells \shlev, Tlemp., 546 


Merrill v) Dawson. ¢d S03:  /- 4 filden. Int) Re Ry, 
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l'nder the law of Missouri.twhere the case was tried, the 


deposition could not have been read until proot was made 
that he was not within the jurisjliction of the court. 


| Nlo.. Bec 215/ ‘ 


which in cifect provides that depositions may be taken 
upon notice when the witnesséresides outside the bounds ot 
the state or ina diiterent county, or at adistance of more than 
forty miles from the place ot trial 
In Missouri the declared law-is ‘that when a deposition ts 
taken on notice, it cannot be read if the witness is present 
Chapman v. Kerr, So *Mo., 163: Priest v. Way. 87 
Mo., if) , 
Phe general rule in courts of law on this subject is that a 
deposition can not be used when the witness ts in court 
| Green. Ev.. 222. 
Starkie Ev., 410 
, 


Mavan v. Roup, 8 lowa 


J 1c) 


ltait appears that the witness: was a non-resident at taking 
ot deposition, the same will not be excluded. unless it ts 
shown the witness ts present mecourt at trial 


Browse re, Beckworth. 3 \liss yO, 


Phe statute authorizes taking deposition ot non-resident 


witness, but it will not be construed bevond the reason and 


necessity which gave rise to it.hand hence such a deposition 


will not be compectent evidence’ when it is shown the witness 
. é . . . . . 
had, atter it Was taken, removed within the jurisdiction of 
° 


the court ana that hts allen aree micht have be en procured 
° -’ i : 


at the trial 


brown Burnham. 28 Me 2s 
Ggreat Falls Ban! farmineton 41 N. H 34) 
a 


Selttte atiiedieeiae eet 


— j —— 


We submit, therctore, in regard to this case that Wm cou- 
pons sued upon are unmatured paper, as we believe this 
court has held and will maintain there has been made, and can 
be made ate substantial defense, and thr Contrary e rs\ shoul aT 
ended I») the decision of this court 

We further submit that it they be regarded as past due 
and dishonored instruments, there has been no substantial 
defense shown, and the court in its tinding of tacts exhibits 
none, but does tind sufficient taets to warrant a judgment im 

lavor of plaintitt, 

We submit turther that i there be a detense to this action 
the finding ot tacts does not hairly show it: the twsucs made 
did not exhibit it. and the polcanmtatt, 1b) reason thereot and the 
errors of the court saved by the bill of exceptions, has not 
been fairly heard upon it, and the cause should be remanded 
lora new trial 


Vi} ot whieh is re sprocetrudly stuibiitted 


(LINTON ROW ELI 
H. A. CLOVER. and 
KOPIN BL. HENDERSON 


Lf fesp tiie ifs f. Plaintit aT hy Oni 
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Supreme Court = United States. 


OCTOBER TERM, 18586. 


L. (. WillPTFORD. 
Plaintitt ‘i Krvror. 


THE COUNTY OF CLARK, MO. 


1) fi pelaudl si Krror. 


Ix Error to roe Cirecr Covurr or run Usirep 


STATES. For THe Easrerns Districer or Missouns. 


STATEMENT AND ABSTRACT. 


In the vear IST), under and) by virtue of author- 
itv of an act of the legislature of the State of Mis- 
sourl, entitled ** Am act) to Incorporate the Missourt 
& Mississippi Railroad Company.” approved Feb- 
ruary 20, DSbo, The County of Clark, tn <aid State, 
executed its bonds to theamount of S200 000. bear- 
ing date June 1, P81, due and payable twenty vears 
thereafter, with interest) thereon at the rate of eietit 
percent. per annum, pavable semi-annually on the 


first days of December and June of each year, during 


suid twenty vears, on the presentation and surrender 


¢ 
of the coupons theretotannexed, as they severally lee 


came due and payable, ¢ 
Tie bonds were jof denomination of $900 and 
$1,000, and issued upob the following order: 


i 
“CLARK COUNTY COURT, ? 


in il e =— 
May Term, May 34, 1871. \ 


Now, at this day, comes the Missourt & Mississippi 
Railroad Company, by its attorney, James M. Aspoe, 


and moves the court as follows, to-wit: 


That said court, hy and in behalf of the County 
of Clark, to) subseribe for 2,000 shares of the capital 
stock of said) Miss sari & Mississippi Railroad Com- 
pany, upon the terms and conditions set forth as per 


same filed this day, to-wit: 


It is hereby ordered Hy the County Court of 
Clark County, in the State of Missouri, that satd court, 
for and tn behalf of said county, do hereby subseribe 
for 2,000 shares of the capital stock of the Missouri 
& Mississippi Railroad Company, upon the following 


termes and conditions, fo-wit: 


First. That the subscription, as aforesaid, shall 
be paid in the bond 4 of Clark County, Missouri, at 
par: that said bonds eliall be of the denomination of 
S500) and $1,000 each, with coupons attached, said 
bonds running for the period of twenty vears, and 
bearing interest rut thesrate of eleht per cent. per ilhi- 
num, pavable semi-annually at the National Bank of 
Commerce in the City wt New York. 


. rae 4 , 
Sy cond, Phat =i honcds. or the proceeds of the 
=rle thereof, shall he used Iyy the sid railroad CoOli- 


‘ | : ‘ ; , 
pany in the construction of that portion of the snid 


railroad being within Gglark County, and for the neces- 


— 
Pie, 


sury expenses of said company, and for no other 


purpose WV hatsoever, 


Third, So soon as the said company tile with 
the county clerk of Clark County their acceptance, 
In writing, of this subseription, in accordance with the 
terms thereof, this court shall) forthwith Issue sate 
bonds properly executed, and immediately thereatter 
deliver the same toa finaneial agent, to be ehosen by 
siid court; the said agent shall execute a good and 
suflicient hheoned, to be approved ly sid court nicl ril- 
road company, said bond to be made pavable to the 
State of Missouri for the use of Clark County, Mis- 
sourl, and the Missouri & Mississippi Railroad Com- 
pay oand either of them, and conditioned upon the 
faithful performance as such agent. The tinaneial 
avent shall have power to sell said bonds through the 
St. Louis Bond and Stock Board, or through Bartholow, 
Lewis & Co., bankers, of St. Louis, Missouri, and 
shall pave over to suid ratlrond COMPAS thre sceiel lromeds.” 
or the proceeds of the sale thereof, on the order of 
said Company, as fastas the work progresses on said 
company’s railroad ino said Clark County, each pay- 
ment to inelude all work and necessary expenses ex- 
pended in said county by said company on their rail 


road to the date of said payment. 


beaurth. The stl railroad COPTER LEDS shall locate 
and maintain their said rathroad within one-third of a 
mile from the town of Fatrmant.and extending inoa 
northeasterly direction to the town of St. Francisville, 
and shall locate depots both at Fairmont and St. Fran- 
cisville, 

hitth, The said railroad company shall, within 
Sixty days from and after the issuing of the bonds 


hereinbefore mentioned. and delivering the same on- 


uforesnaid. shall commence work on thei said ratlroad 


i 
( 
e 
’ 


{ 


at Fairmont and Se. Francisville, and shall) continue 
the work continuogsly between said) points, and push 
the entire work int said Clark County to completion 


Without unnecessafy delay. 


Sixth, In case of the death or resignation of the 
financial agent, his successor shall be appointed by the 
county court, by and with the consent of said) com- 


pany. é 


Serenth, The acceptance of said Missouri & 
Missis=ippi Railroad Company of this) subseription 
shall be held andfconstrued as a release by said com- 
pany of allrights, privileges and franchises, of which 
said company are, oF may be, entitled to under and 
by virtue of an drder made by this court at the August 
term, A. D. T8648, subscribing 750 shares to the capital 
stock of said company : and said company by accepting 
this ~ubscriptiow agree that said last-mentioned order 
may be rescindest and held for naught, and the same 


Is hereby rescinded, 


Bighth. pid railroad company shall deliver a 
certificate of paid up stock for the fullamount of their 
subscription, when the bonds hereinbefore mentioned 
shall have been placed in the hands of the financial 
agent. 

‘ 

Ninth. Iteix further ordered that Roter S. Wash- 
burn, be, and is hereby, appointed to vote the stock 
of Clark County in all elections held by the said Mis- 
souri & Missi<sippi Railroad Company, and that A. 
S. Tinsman be, and is hereby, appointed tinancial agent 
in accordance with the terms of this order, whose bond 


ix hereby tixecleat the sum of & 200 O00), 


e 
Tenth. A, certified COPY of this order shall be 
delivered forthwith to the Missouri & Mississippi 


oe 


i) 
Railroad Company by county clerk of Clark County." 
( Reeord, })}?. 1G, 17 and TS). 


Then follows the acceptance by the Missouri & 


Mississippi Railroad Company. (Record, p. Ds.) 


After entering said order and its acceptance by 
the Missouri & Mississippi Railroad Company, the 
county executed the bonds and turned them over to 
its finaneial agent, A. OS. Tinsman, taking from him the 


following receipt therefor, to-wit : 


Received of the County Court of Clark County, 
Missourt, 500 bonds of the denomination of S500 exneh, 
and numbered from one to SOG, inelusive: also fifty 
bonds of the denomination of S1.000 eaeh, and mum- 
bered from one to fiftw, inelusive: allof said bond- 
issued by said Clark County in payient of stock sub- 
scribed by the County of Clark to the capital stock of 
the Missourt & Mississippi Railroad Company by or- 
der of the County Court of Clark County, made at its 
May term A.D. IS]. The said) bonds are hereby 
received upon the conditions and terms of said order, 
nnd as financial agent appointed by said court) by said 
order, 

A. S. Tineswan, 

Financial Agent for Cark County, Mo. 

Missounr & Muississivr) RR. Co, 
Filed June 25, D871. 
Marr. Woopnrerr, 
( Record, m 28 ). Clerk. 


A. oS. Tinsman, finaneial agent, as aforesaid, 
upon receiving sald bonds took them to St. Louis ane 
deposited them with Bartholow, Lewis & Co., bank- 
ers, through whom he had power to sell the same, ae- 
cording to the terms of said order. The bonds re- 


mained in the bank of said DBartholow, Lewis & Co: 


é 
4 
i 
e 
$ 


() 


until March, 1875, when they were withdrawn by said 
Tinsinan, and gt the time of their withdrawal the 
coupons in suitpwere detached: after withdrawing all 
of the bonds sunt detached) coupons said Tinsman de- 
posited them ig the Exchange Bank of Pana, [liinos, 
taking the follawing receipt therefor: 


Dn. EXCHANGE BANK in account with 
: A. S Tinswan, Agt., Cr. 
IS75. ; 
Mareh 11. Ta Clark Co. bonds for........... S190 000 
ve \) a .* Low coupons it). 6H .000 
}: 66 woo +. HY 15.000 
i . LOO +. J), 2 dn) 
April 26, ee os 0 .. 21), 1.000 


( Reeord, }). (th, ) 
: 


@ 

These boyds were placed in) said) bank so that 
they could he mbtared ly the Western Construction 
Company cork ii earned. — { Record J}. (h0) ania 4.) 

q 


+ 


At the time Tinsman withdrew said bonds from 
Bartholow, Legis & Co., the following agreement was 
entered into, to-wit: 


“This agheement, made and entered into by and 
between the Gonstrauction Company and the under- 


signed with AL S. Tinsman, as follows, to-wit: That 
Incense said Jinsman withdraws the Clark County 
bonds from Bartholow, Lewis & Co. and deposits the 
same with Gi. }. Lawrence, then, and in that case, the 
said Compan june the undersigned hereby agree to 
save said Tinsinan and his sureties harmless by reason 
of said changegof deposit. [t is further agreed hereby 
that said bonds of Clark County shall be expended in 
accordance wth the terms of the order subseribing 


the same. andtin no other way, and that the same, or 


the proceeds af the ile thereof, shall he drawn from 


‘ 
: 
: 
t 
‘ 


oe cae em a a aE com 


~ 


said trustee and said depositor, in accordance with said 


order, 


kor the faithful performance of the foregoing we 


hereby bind ourselves in the sum of $200,000 to said 


‘Tinsman and his sureties. 

The construction company have signed the fore- 
voing instrument by the president and secretary, and 
the individuals by their own hand and seal. 


Western Construction Company, by ALC. Vande- 


water, Fo A. Jooes, and then it is <tened Dy the sone 


tures we have proved—Lawrance, Morse, Fogit and 


Noves.”  (Reeord., p. 71.) 


The Western Construction Company was formed 
for the purpose of constructing this road. and obtained 
through ‘one Fogit, the contract to construct said 
road, to receive therefor the work alrea ly dl mie, the 
right of way obtained, all the subscriptions that were 
made, and that were to be made, and the bonds of the 


rond. ete. 


Thus, it willbe seen that, upto Mareh, IS75, no 
delivery of any of the bonds or coupons had been 


niide by Tinsinan, 


These bonds and all coupons remamed in) the 
bank at Pana, [linots, until PS7d. and the delivers 
of the bonds with attached COLLP ONES fonrk piace Lhpoon 
the following orders of the railroad COMME : 


AMareh vO. PS74 


At the request of the Western (Construction Com- 
pany, who presented a certified estimate of work done 
in Clark Counts during the months of Niareh,. \pril 


and Mav, S75, amounting, with incidental expenses, 


to the sum of 865,801.50; and an order for S66,000 of 


q 
e 
: 


Ss 


Clark County, bohds signed by the secretary and pres- 

ident, on A. S. ‘Tgnsman, trustee, was given to said 

Western iets Company. 

| Atberr Brat, 
Secretary.” 


i 
> : ‘ eye 
( Reeord, }). po.) 


The other delivery appears by the following from 
® 
the records of the: Missouri & Mississippi R. Re. Co.: 


Macon, Mo., April 7, 1874. 


The chief engineer, Charles Dubois, to-day fur- 
nishes an estimate of work done in Clark County 
during the months of June, July, August, September, 
October and Novebaber, A.D. STS. with a statement 
of discount on (glark County bonds, both for the 
present and formey estimate. The estimate has been 
approved by the president and an order issued by him 
to A. S. Tinsman to pay to the Keokuk & Kansas City 
Railroad Company, (the name having been changed 
from the Missouris& Mississippi Railroad Company to 
said Keokuk & Kansas City) Railroad Company ) the 
sum of $156,000, %n Clark County bonds, 


é 


The items of the estimate are as follows: 


Expenses of enginéering - - - - = § 1,800.00 
Supt. general otticd, i, = «+ + = 2 S00.00 
LSO.540 cube yards of earth, ete. - - Ob LO2.00 
21400 - “os hard material r § S000 
YOATR 8 “0s earth hauled = - 1,622.24 
Discount on bonds, — - - - - 34,492.12 
do do first estimate ~ - > ae 
® 
‘ 
: S150 24.101 
. ALBERT BLAIR, Sec iy.” 
( Reeord, }). tty, ) ) 
, 


| 


-S 


All of the bonds and coupons were delivered to 
the construction company, eccope the coupons now ip 
suit, and they were retained in the bank,or by Law- 
renee, the president of the bank, until IS78, when he 
returned them to Tinsman, financial agent of Clark 
County, from whom he had received them. At the 
time of the delivery of the bonds in TSa4 these eou- 


protien were past line anal rool carned, 


Mvervthing else was turned over to the construc- 
tion company except these COVLEPIONES ¢ thier were de- 
posited by Tinsman, as financial agent of Clark County, 
andin IS78 were returned to him as such by Gi. P. 


Lawrenee, 


Tisai s deposi Th . 


(). Did you ever have the coupons, deserpbed in 
said summons, in your possession as financial agent, ss 
nforesaid % 

A. Fee. of. me 

Q). When did they first come into vour posses- 
slon? 

\ In the vear IS71, attached to the bonds is- 
sued, as aforesaid, 

(). What did vou do with them % 

| 2 Deposited them with Dartholow, Lewis & 
Co. St. Leouts. 

(). When did vou next see the coupons invelwed 
in this suit 7 , 

A. In Mareh, I8¢2 or T8é5, TP think—I am not 
positive as to date, 

(). Where were thes ~ then? 

A. Thev were in St. Lous, in the hands of the 
same parties —DBartholow, Lewis & Co, aforesaid, 

(). Did vou, or not, Withdraw from Bartholow. 
Lewis & Co., said coupons at that time ? 


A. § Gi. 


s 


| 
\ 10 


Q.- In what condition were they in at that time— 
with reference to being fttached or detached from the 


honds ? , 
A. They were a 
(). Were the said 

Bartholow, Lewis & Co.. as finaneial agent, or not ? 


A. They were deppsited with the bonds by me 


oupons deposited by you with 


as finnnelal agent. } 

(). After you withtlrew them from Bartholow, 
Lewis & Co., what did vou next do with them; 

A. Deposited them Sin the Exechanze Bank of 
Pana, Tl. 

(). Ilow long did thay remain there ? 

A. TP don't know how long they remained in the 
bank—probably a year. 43 
(). . Into whose possession did they then go, and 
by what authority and undtr what circumstances ? 

A. The Exchange bai. In Which the coupons 
involved in this suit) were beposited, failed, and went 
into bankraptey; they then passed into the hands of 
(Gi. P. Lawrence, presidentlof the bank. 

(). Tlow long did they remain in the hands of 
GG. P. Lawrance ? 

A. From the failure of the bank up to May, 
IS7S, or about that time, 

(). State, if vou kpow, what G. P. Lawrence 
did with said coupons ? . 

A. He delivered them to me. 

Q. State, if vou kiubw, in wart Cypacdt he de- 
livered them to you—whéther as financial agent or 
otherwise 7 

A. He (I) deposited them as financial agent of 
the county, and he “Hp ly returned them to me as 


such. 


¢ 
(). State whether or not those coupons are now 


s 
é 
( 
r 
‘ 


1] 


in your possession, and if not, when did) they leave 
your possession and under what circumstances 7 

A. They are not now in my possession: thes 
left my possession in dune, ISS). At that time I 
simply delivered them to Mer. Rese TL. Roseberry, he 
being one of the securities on my bond as financial 
avent of Clark County. 

(). At the time vou delivered the COLLPOTES Ne 
volved in this suit, were they the property of Clark 
County ? 

A. They Were, 

(). Were they ever at any time paid out by you 
to (nV Pebsaon tpon the estimate of the ecneineer of the 
Missourt & Mississippi Railroad Company ? 

A. MO. OF. 

Q). Did vou ever at any time receive from Rese 
HT. Roseberry, or any other person, any consideration 
for the coupons involved in this suit? 

A. NO, wf. 

(). Ilave vou ever in hny way or at any time 
sold the tithe to the COUP OTE involved in this suit as 
financial agent of Clark County ? 

A. De OF. 

( lfecord, }?}?. bo, Da amd To.) 


The depositions of Bartlett, Jordan, MeCoy and 
Stafford establish the fact that not over $25,000 worth 
of work was done in Clark County.  (Reeord, pp. 
B. ia Geel 

kor doing this $20.00) worth of work in said 
county the Western Construction C compen _ tm 1864, 
got S200.0000 in Clark County bonds, after it had 
assumed the contract of the railroad with the county, 
nnd had given ALS. Tinsman its obligation ( Reeord, 


}?- il rr thisat the bonds should be CN} refed in accord- 


’ 
‘ 
8 


° |? 


. ‘ . 
ance with the terms af the order of the county court 
inaking the subseriptaon, and that the same should 
he drawn from sald ftruste e and depositor in aecord- 


ance with said orderg 


So that the constfuction company was a partice ps 


CPTI 


nevotittius the ortgtpal bonds 


in IST4. : 
é 


At the time the Hinds and) coupons were with- 


in fact the gealand original criminal—in the 
fraudulent issuing an 


drawn from 3 an Lewis & Co. it seems, by Ahe 


deposition of Gi. P. awrenee, that the construction 
company gave its an to said Bartholow., Lewis, & 
Co for $28,000 to Sb.000, for xadvances made by sic 
firm to the railroad cofipany; said notes were viyen 
inverder that the construction: company could have 
‘the bonds out from wader their lien, so that we could 
use them when we Airned them.’ ( Reeord, pp 
40. 50. ) 

( 

This man Ga. P. Lawrence was the owner of the 
Exchange Bank of Pana, Tlinois, and he was also the 
trensurer of the const puction company, but he re- 
ceived them asa deposit in the Exchange Bank by 


** 4 . 
Dinsman, agent. ( Reegrd, p. OO, ) 


This same man fraudulently delivered the unma- 
tured bonds and coupons to the construction company 
andthey passed into the hands of innocent and Jawa 
Wide holders for value, and the county was compelled to 
ithe them wood, ancl tBey Were compromised through 
Ver. Coguard, ‘These foupons heme past alan Were 
never delivered ° ~Imnp it becnuse thes Were supposed 
to be worthless, and tlie were returned to Tinsman, 


neent, never baving begn negotiated 


‘ 
We next hear of these coupons in T&a8l, when 


Coquard & Cherry, nepresenting the plaintiff, are 


— Sek A EL NE a 


hunting all over Northeast Missouri and into the 
State of Kansas for them. 

N. FP. Cherry, an attorney of Clark County, i 
enlisted as an ittorney or agent of ¢ ‘our, is fe stipe 
posed, but it afterwards turns out really for Whittord, 
the plaimtiff, and he is sent te La Cyvnge. Nansas. te 
buy these jrast due and cdishonered COuLpOnSs whieh, 
after two day ~ nevotintion, he bought for $2,000 ane 
drew up a contract ino the name of Whitford. | Mer. 
Cherry was fully cognizant of the history of the bonds 
and coupons from them issue. (Deposition of No OT, 
Cherry, Record, pp. 25, 24, 20, 20, 27 and 28, ) 

These coupons, after they were returned to Tins- 
nian im IST, remained im lis possession until PSst, 
when thes passed lite the hisitieds of his brother-tn- 
law. Rese. A. Roseberry, through Mes. Tinsman, but 
nothing Wits pti for thea, rene Roseberry hisacl rhe? 
rierlit, either leon or equitable, to retain or dts- 
pose of them, and acquired no tithe to) them, either 
legal or equitable, Roseberry claimed the right) to 
the COLL ODDS beenuse the Western Construction Com- 
piney Wits indebted to him on two motes. but te fats 
to show that he has any such notes or to produce any 
evidence of indebtedness of the construction compan 
to himself. ( Reeord. p. db.) 

Tinsmian saves they were given to Roseberry, be- 
enuse he was uneasy in regard to his beige a security 
on his (Tinsmian) bond. ame seto satisfy hime that thes 


Were ~Upposed le bye worthfess.”° f hy cored. }? tity. } 


lle alee “Vs Chiat le clidl not deliver these coupons 
to Roseberry under authority as surety for the elaim 
<tc Poseherrs lisacd eorsinest the Western (onstruction 
Company, ( Reeord, }?. HS.) 


This claim of Roseberry was evidently trumped 


¢ 


up to tra and raise a consideration for the delivery of 


the coupons to himself¢ by Tinsman, the finanetal 
agent of Clark County. ; 
° 

In order that the conte may be fully advised of 

the connection Mr. Coquard, the agent, of the plaint- 

iff in error, had with the bonds and coupons of 

this $200,000) issue of Clark County, and = as 

to his) knowledge of tha status of these particuhar 

COUpPOtIs, We enll attention to the deposition — ma Be 

Cherry, commencing on pave 2 of Record: also the 

deposition of Benjaming FF. Turner, commencing on 


pure oo Of Record. ‘ 


The case was subnyitted to the court without the 
intervention ofa jury, anda general finding of the facts 


was had for defendant, nd judgment entered, as fol- 
a 


lows: 


ss Now, again, come the parties, by their attorneys 
—the plaintifflby Messrs Fisheil & Rowell and the de- 
fondant by Messrs. Glover & Sheplev—and this cause 
bisa yer byereeny heretofore submitted to the court without 
the intervention of a judy, upon the pleadings, proofs, 
and argument of counsel, upon consideration whereof 
and being faily advised gn the premises, the court finds 
the facts herein for dhe defendant, and orders that 
judgment be entered accordingly on) said finding of 
facts. lt is therefore gonsidered Hy the court that the 
plaintiff take nothing br his writ herein: that the de- 
fendant, the County of Clark, go hence without day 
and have and recover of the said plaintiff, L. C. Whit- 
ford. its costs In this behalf expended, and = that a fee 


bill or execution issug therefor.” 


4 


® 
Judge Treat rendered the following opinion and 


i .~* ° .* . ‘ 
judgment yesterday da the U. 5. Cireuit Court. 
‘ 
a 
6 
‘ 


— 
——— 


ain 


a <. Wurtronn, ) 


C'hark Counry. \ 


The court, sitting without the intervention of a 


jury da tae trial of this cuuse, fiods the facts to bes 
That the said county subscribed, inthe vear PST], 
for 2.000 shares of the eapital stock of the Missouri 
& Mississippi Railroad Company, to be paid i the 
bonds of said county at pur. ranning for the term of 
twents Vears, sencl benring bnaiterest at the rate of eroht 
per cent. per annum; said bonds, or the proceeds 
thereof, to be used in the construction Ir <td come 
pany oof that part of the railroad Iving within said 


county. 


The county was, under said) coutract of subserip- 
tion. to delrver its bonds forthwith toa tinwneial agent, 
to be chosen Iry it~ COUTTS eourt., Who was te vive lis 
bond as avent, subject to the npprovabof the COUP UIEY 
nd of tine eourt, for thre use of Tine ero int send of the 
coujminy, conditioned for the faithtal performance of 
his duties as such agent. he te have power to sell the 
bonds through the St. Louts Bond and Stoek Board, 
or through Bartholow, Lewis & Co. bankers, of St. 
Louis. and to pavoover to the ratbroned COPPER PETE thie 
=r brernneds, or the proceeds of tiie <le thereat, on 
the order of said railroad company. as fast as the work 
progressed on the railroad ino said county, eaeh pay- 
ment totochide all work aml heees- IrV @NpPenses X- 


prern hel in =the eortnnat to the date of tid prev tapenit, 


The bonds, with interest coupons annexed, were 
secordingly delivered to one Tinstan, who had) been 
dulv appointed such financial agent, and given his ofhi- 
chil bond, conditioned and approved as required. “Phe 


‘ . . ' me " ‘se 1 ene . , , ’ ‘ 
Conn \ Also appotuted ah omevent to Vote ts stoern, raed 


received a certificate therefor. Said tinancial agent 


deposited the bonds enc COMPOS with biurtholow,. 


Lewis & Co. ’ 


The railroad conffany entered into a’ contract 
With a construction company, in TS@’, to buiid the — 
road and to receive jn part pavment therefor the 
bonds of Clark County. At the instance of said con- 
struction Company thefeounty bonds and coupons then 
in possession of Baryholow, Lewis & Co. were re- 
moved to and depositdkl with the Exchange Bank at 
Pana, Hl. in IS73, sgid) construction company, with 
sureties, Indemnifying said) “Tinsman, the financial 


agent, for said removel, and making provision also for 


to lien said Bartholow @Lewis & Co. had on said bonds 
and coupons to the anfount of about $50,000, There 
were deposited with spud kxchange Bank, Ip TST, to 
the credit of said pir agent. Clark County bonds 


~ 


to the amount of S10.000, nnd detached coupons to 
the amount of $24,090. The construction Company 
obtained and used tlre bonds, but never did all the 
work required, nor did the railroad company: the 
construction companyjand the Exchange Bank failed, 
The coupons in suit feontinued in) possession of the 
former president of said bank after its failure until 
the vear IS78. when he delivered them to said Tins- 
man, the said tinaneial agent. Said Tinsman retained 
possession of them until PS8l, when he delivered 
them, without consideration, to his brother-in-law, 
Roseberry, who was ene of the sureties on his (Tins- 
manos) Official bond... At that time Clark County was 
negotiating with its bondholders for a compromise on 
its bonds and coupons issued for its subseription to 
said railroad stock, as heretofore stated. The coupons 
in suit had been forsmany vears detached from the 


bonds and treated as a distinet and matured obligation. 


Tae plamtiff, through his agent, negotiated for and 


li 


boul of sriid Roseberry ssid COUP MOLES for the Stitt of 
$?.900, of witea sum TPiosman's wife, sister of Rose- 
berry, received from Roseberry SL.100. The condition 
of itl fcoupowus. ind the veneral facts ane ebrenuinstances 
of the controversy between the bondholders and Clark 
County concerning the alleged fraudulent issue of the 
hones senna Coup Mis, Were Kiowa lo the pelanutitf Wien 


he bought the coupons dn suit, 


Whereupon the court declires that the plaintiff is 
not entitled to recover, and orders jpudyvinment for the 


defendant. 


DRIkbF AND ARGUMENT, 


This ense comes to this court Lhpvornh ce OM ritof error 
sted rit hy the pharatiff below, The court |~ pr! i 
hitpitedt hy sec, JOLT. Rev. Stat. U.S... from revers- 


Ine a ease on writtof error tora Wvoerror try fet. 


Is) the Cis of Hh vile Vs 1} pOoE SLC Tae Taa, lt Pet, lads, 
the eourt save: * We have no authority. as an pope l- 
Inte court, pon ao writtof error to revise the evidence 
in the court bierlorns ‘ iy ‘) ler Ter chscert bit Whether thie 
judge rightly Interpreted thie evicdenee on drew richit 
eonelusions from it. * : . : We een only re- 
eNamiine the law =f) far cis le lias prdevdpentune cel it. tipoeon 
no ostutement of facets, and not merely a statement of 
the cy hlenee of fuets, fovenny brn Vive’ Pere ore, it) hittire of 
a special verdict on an agreed case. Tf either party 
in the court below is cissatistied with the riding of the 


‘ 
— 


judge in a matter of law that ruling should be brought’ 
before this court Hy ah 7k eXception in the 
nature of a billbof exeeptions.and should mot be mined 
up with his supposed conelusion- in tuntters of fret: 


unless this is done, it wil be found extremely difhieuh 


4 
é 
‘ 
, 
for this court to maiftain any appellate jurisdiction in 
mixed cases of the nature of the present.’ 
eA writ of errar ean bring upto this court noth- 
ing but questions of glaw. ; 
Parks v. Turner ¢/ a/., 12 Ilow. 45. - 
Jeffries v. Mut. Life Ins. Co. of N. Y¥., 1100. 
~ so. 
‘ 
The propper pry ctiee, ‘in order to disembarrass 
the proceedings, us far ous possible, it) this peculiar 
mode of the trial of g common law case, and to enable 
the appellate court to re-examine the pote or points of 
law mnvolved, the couhsel after the close of the evidence, 
should present the {propositions of law which, it is 
claimed, should) govpra the decision; and= the court | 
should state the riylings thereon, or In com ng to its 
determination. | 
Arthurs ¢f a/,w. Tart, 17 Tlow. 15. » 
; 
“Where a ease iw tried by the court without a 
jury, the bill of exceptions brings up nothing for 
revision, except whatit would have done had there 
been a jury trial’? . 
Insurance Co. v. Folsom, 1S Wall. 250. 
Norris v. Jaekson, & Wall. 125. 
Coddington ve Richardson, 10 Wall. 516, 
Miller v. Insurance Co., 12 Wall. 285. 
This court, inthe ease of Martintonyv. Fairbanks. 
ie . Ss. 670, ally settles what the record 
mnust disclose, inorder that the case may be properly i 


reviewed (>) writ of error. 


Pinintiff in error contends and complains that, 
from the record, he is unable to tell exactly what. the 
court did tind except, generally, for the defendant. 

{ 


1 


This complaint comes at the wrong time and in the 
wrong place: the rules of practice were well settled 
when the case was tried below .and be could have availed 
himself of the privilege of asking the court for oa 
special finding, and bad such finding made a part of 
the record proper in this case: le could have presented 
anv declarations of law he thought proper, and had the 


refusal thereof embodied tn the reeord., 
The record shows the Following tincding: 


‘And being now fully advised in the premises 
the court finds the facets herein for the defendant. and 
orders that Juggment be entered accordingly upon said 
finding of faetso” ete. 

Attached to the reeord, under rule S.1- the opinion 


delivered by Judge Treat upon trial of the case. 


In the brief and argument (p. 16), hereto- 
fore filed by counsel-for plaintiff in error, we find an 
objection to the reading of the deposition of withess 
Cherry. This objection ts merely technteal the plaimt- 
iff was not injured thereby: the witness was in court 
and could have been called: the trial was before the 
court without the intervention of a jury . tod the ad- 
Ihission of testimony umder such a state of circum, 
stances is not error, although the rejection thereat 
might have been. 

U.S. v. Ring ef al... & How. 854. 
Arthurs ¢/ a/. v. Tart, 17 Tlow. 6. 


This witness Cherry was one of the attorney - 


emploved by plaintiff.and a= such interested tn having 


his chent succeed in this action. Tle purchased these 


coupons for plamtiff, and had been engaged through 


oe 


Coqguard, on behalf 6f bondholders in the general liti- 
cation with Clark Cq@unty, growing out of the issue of 
the S200 000 in bon 


~ 
. 


oP «e- @e « - 


Plaintiff contends (p. 17 of Brief) that the court 
erred in admitting the testimony of the witness Bart- 
lett,as sowholly and ¢@atirely irrelevant, immaterial and 


lncompetent.” b 


Suppose it wore? which we deny, the trial being by 
the court, the same yale will apply as ta the objection 
to the testimony of witness Cacrry. Tae rule ndlopted 
by this court In thetcase of Arthurs ef a/. v. Hart, 17 


llow. 6. Is as follow’: 


~“Where the court decides questions, both of baw 
and faet, the admission of luproper testimony is not 
the subject of a bill OF exceptions, although the exclu- 
sion of proper testimony is ao.”” 


: 
: ITI. 

We now come tw consider the objections urged by 
counsel to the opinion of the court, treating it as oa 
special verdict, They say (p. 1 of Brief): ** The 
finding of the court that the condition of said coupons, 
nnd the general facts and circumstances of the con- 
Lroversy between the bondholders ana Clark County, 
concerning the alleged fraudulent issue of the bonds 
nd coupons in sul 119 nosense Warranted the judgment 


. * 


of the court. It was an immaterial finding, 
responding to no fact in the ease upon which to base 
judgment.” Counsel in attacking the Opinion see 

e aig 
proper to commence at the end of the Op bon nnd 
( 


work back. 


. 
‘ 
‘ 
& 
a 
? 
’ 
@ 
. 


-- 


cas 


-- 


ae 


as 
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If this finding was immaterial, the trial being by 
the court, plaintiff can not be prejudiced thereby, and 


it is LP eCOesSSaArY to notice this hth further. 


The county did sabseribe for stock inthe road.” 
(}°. IS of Brief.) 


This is true, but the bonds were not to be de- 
livered exeept as caracd, and then only upon the order 
of the trustee, Tilosman, the carning being a condition 
precedent, necording tothe terms of the subscription, 
Which said terms were accepted by the railroad com- 
pany and ratified and accepted by the eonstruction 
compaioy in its guaranty given to Pinsman, when the 
bonds and coupons were transferred from Bartholow, 
Lewis & Co. to the Exchange Bank of Pana, Tlinois, 


in IS7S5. 


The agent did disburse the bonds.” ete. (p. 1s 
of Brief.) 


This is true, but the coupons in suit) were never 
disbursed or negotiated: they were overdue and dés- 
honored when the fraudulent estimates were furnished 
i IST4: and although the Jowds were turned over to 
the construction company, amounting to SPO oe, 
not over $25,000 worth of work bad been dome under 
the terms of the order issuing them: the delivery of 
the bonds was fraudulent as against) the eounty. and 
hincl they not becn nevotinted amd sold te beeeecennt 
parties for value before their maturity, no recovery 
could have been lad on them: meither the railroad mor 
construction cOMpminies eould have reeovered TH 
them. Counsel sav, stwhy speak of a) fraudulent 
ixsstte of bonds, or of an alleged fraudulent issue. or 
of the controversy between the bondholders and Clark 
Caunte,: °° =" bei Known to the plamtiff when 


he bought the coupons in suit.” The coupons derived 


their existence from the bonds, and the plaintiff being 


a purchaser long after.maturity and dishonor, outside 
of the knowledge the Riw imputes to him, had actual 
knowledge that there Was a defect in’ the honesty of 
the original negotiation of the Louds, and that the con- 
sideration therefor had failed: he could not) shut) lis 
eves sous to assume the role of an ¢amocent purchas , 
for value by going imto the wilds of Kansas to hunt 
up these overdue ceupons that had never been 
negotiated, and purchase them from a man who Cave 
nothing for them, anddo whom they had been deliv- 
ered by Tinsman, the financial agent of Clark County, 
in Whose possession they had been for three years, 


simply esto satisfy him'they were worthless.” 


: 

The plaintiff complains of the state of the plead- 
ings and indirectly complains of the evidence re- 
ceived thereander anid the issues raised thereby. 
This isnot the plaice to raise such objections, none were 
made to the pleadings Gwhich were proper), aor to the 
Introduction. of testimony thereunder ino the court 


helow., ‘ 


The defendant does not show forth In its answer 
any facts showing want or fuilure of consideration.” 
(>). lt of Brief. ) : 


This statement we ilenv. the answer allewes **that 

noconsideration was ever received by Clark County from 
. . *,* ry . * 

plarmtuff, Qn itn other Person On Ncecount of =i COtl- 


pons, or any of them.’", (Ree. p. 6.) 
t 


The coupons were long overdue, almost barred 
by the statute of Linaitcpi mms, When they came into the 
hands of pluntuffand he'took them ema onere,  Plaint- 
iff contends they w re. delivered to the construction 


paen 2 i . . ‘ 
ecoupany. This we deny, and the evidence and inding 


of facts in the opinton of Judyve Treat bears us out in 


?o) 


this statement. Suppose they were delivered to the 
construction company, how does this help the platit- 
iff? None of the bonds or coupons were delivered 
until IS74. and thes COUpoOns were then prrast dive snd 
dishonored and detached. Even if they had not been 
matured the construction company could in no event 
he treated tts ttl Aino wil purchase for vers . The crtp- 
ligation it gave to Tinsman,. finanerl agent of Clark 
County, when tae bonds and coupons were withdrawn 
from Bartholow, Lewis & Co. of St. Louis and de- 
) sited with the Exehanve Bank of Pana, Pls... places 
it in the shoes of the Missourt & Missi<<tppi Ratlroud 
Company so faras the bonds of Clark County are con- 
cerned. And if it did recieve them it was wroneful ane 
known by it to be wrongful, for they were not earned 
as agreed by the construction company. Phey were re- 
turned to Tinsmian, tinwneiml agent. because they were 
supposed to bree worthless, snc Ih beitny turned over to 
Roseberry iis brother-in-law without any consideration 
and purchased by plaintiff for the ea/vatle considera- 
tion of $2,900 long after maurityv. They were matured 
and dishonored before there was any delivery of any 
oft the booonncds cnn COMP OTES to NN Cohie hry Pinsmian, Whieh 
took place upon the estinmtes furnished ie S74. 


( Ree, po Hb.) 


Plaintiff also contends that) defendant recieved 
2 (en) ~hinres of the stock of the rithroud corporation 
for the honds anna COLEP OTS, Thi- certifiente Wits te 
represent a certain interest) ino couwsteuected railrond, 
not a paper one, and the bonds were not to be prvi 
out until cared Ih the ncetualeconstraction of the road, 
and then only upon the estimates furnished by the en- 
gineer. ATL that Clark Counts ever got for S200 0000) 


of it~ lronneds Wits this certitieate of stock. 


Plaintiff SUVS: These bonds and COUPOnSs Were 


j 
24 


accepted by the const ruction company. They were 
then lawfully made, rssued, and delivered and aceepted, 
In this positionand condition they were valid and bind- 
Ing obligations of the county, and subject to no de- 
‘fense In the hands of any one. Tlow, then, ean the 
mere act of Mr. Lawrence, without any authority from 
any one in surrendering the coupons to Mr. ‘Tinsman, 
Whether agent of the county or the railway company, 
or of both, er not, affect the prior delivery of the 
coupons, and re-vest-the title to them in. the county. 
We contend they ‘were never delivered to the 


construction COMMPAUNT. rut Suppose they were: how, 


then. can the mere net of Mr. Tinsman, the finaneiak 


agent, without any awthority from any one, but in the 
face of the contract and agreement with the county 
aud railroad company, also the contract “of the con- 
struction company with himself, divest the tithe of 
the county 7 The proposition announced by planitiff 
above quoted goes a little farther than be really in- 
tended, and if it: be carrect, Which we deny, it is as 
broad as itis long. Ide saves these instruments, being 
pavable to bearer, pass by mere delivery, which = is 
true: but even if thevshad been delivered, and were, 
at one time, lawfully the property of the construction 
company, they came directly back to Tinsman, who 
wrongfully delivered gGhem, and became as if they 
never had passed out af his hands. Tle was the frusfee, 
and in tis transaction.could aequire no rights by de- 
livering them to any ope. He was bound to the utmost 
wood faith towards his: cesta/ que trust, Clark County, 
and even if they had pissed through the hands of any 
numberof innocent putehasers, when Tinsman acquired 
them again they were* the property of Clark County, 
and subject to defenges in the hands of any one who 
might thereafter acquire them, even for value, for they 
were long orerduve and elishonored., 
; 


‘ 


‘ 
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The bonds were all disposed of to the constrac- 
tion COMP MINN, snl the COUpOtS, althougwa detaehed, 
were mere incidents of the bonds and belonged to the 
construction COMPRINV, were its praperts bin thre tinicds 
of Mr. Lawrence.” ( Brief }). Pid), z 11s ¥ mostraingve 
statement when, in another portion of the brief, it ts 
Claimed the coupons were allached to the bods. 
(Brief p. 2b.) There is nothing ta the bil of exeep- 


tions or the opinion of the court from witel any de- 


livery to the construction company of the couporrs 


in suit enn be doferred., 


They were delivered to hin ( Rosebury >» with the 
eonsent of the COMP te iis SOCULTIEN for the Trhernne’\ clue 


and owing by the company, ete. (Beret p. 20.) 


This can not be true. Mr. Lawrence, the president 
of the Exehange Bank of Pana, Pll. in answer to the 


following quest hone: 


eet) (). State whi you gave the COUPOLS referred 


to. to Tinsman’ Stated: 


Ob A. 7 thought that anv man who would come 
from Clark County ought to have them. The browelit 
the book back, and Pthought they were worthless and 


I gave them to him.” | (Ree. pp. ob and 42. ) 


Tinstan siti they Were ceiver to ht psebounr'y ter sril- 
ixfv him they were worthless. The company failed in 
IN74. as soon as it received the bonds and coupons mot 
past due ose nevotinted, No «doubt its original 


Dtait possession thereof, 


Intention Was to fraudulently o 
dispose of them te Innocent parties, pocket the prrer- 


eeeds, and then abandon the work, whieh it did. 
. 


The COUpotis hein eattcne dys le the boeoomeds. were 


delivered Ih the COUT through it~ merent to thy Vi ext. 


{ 
‘ 
4 


a Bi 


ern Construction Company before maturity of any of 
them, so that company had valid title to the same, and 
could recover upon the same; and if so, so could any 
transferee of the construction company, inediate or 


° . es 8 
lmmedtate, ; 


Tf the construction company ever received these 
coupons (which-it did not), how can plaintiff contend 
i owas an Innocent holder for value before maturity ? 
None of the hoes Or COUpPOns were delivered until 


March and Aprile I874. (Record, p. 66, ) 


The construction company had assumed the con- 
tract of the Missouri & Mississippi Reatlroad Company 
with Clark County, and contracted with Tinsman, the 
financial agent of fhe county, that they were wot fo fy 
drawn out af th lxchanee Dank muti] earn d, nnd then 
only on the order of the railroad company, which order 
was to be given on,the esiimate of the engineer. If 
it acquired them ingany other way or without caradug 
them by doing the work, such sequisition was fraud- 
Qlent. They were py the terms of the order to be 
tuken at par, and the county could not be charged 
with the discount atawhieh the construction COMpPAny 
sold them. Janocegt purchasers for value was this 
construction company indeed! It could not have re- 
covered one dollar of any of the bonds and coupons 
that were delivered. © Bat whether it could) or not they 
passed by delivers aaj were refried, because thotight 
to be worthless to thie agent of the county, nnd Were 
never by him negotiated to any one: he simply turned 
them over to Roseberry without consideration, from 
Whom plaintiff purchased, 

‘ 
Plaintiffs counsel seem to think we are attempt- 


e 
Ing to vary or contradict the terms of a written con- 


tract. They are mistaken in this view. We are seek- 
; ® 


Ing to have the court impose on plaintiff the burden 
the liw attaches to any one acquiring negotiable pape: 
after iturity tnd dishonor: that he stands in the shoes 
of his transferrer: these coupons came into the hands of 
plamtiff by fraud committed upon the maker by all 
the parties Into and through whose hands thev have 
passed, and the consideration therefor has failed: 
and that plamtiff had knowledge thereof in addition to 
that which the law tiputed to him when he purchased 


them. 


We seek to impeach these coupons as valid) and 
binding obligations in the hands of the plaintiff, mot 
to vary or contradict their terms. The transferee of 
overdue paper takes tas a holder with notiee (there 
being no latervening, Innocent purchasers for value ): 
that it is subject to some defense, for he takes tt ata 
time when in due eourse it) should have been puutd., 
**Tle is, therefore, subject lo the defense: 1) Dhint 
it was affected in its bneeption With some inherent viee, 
as, for tnstanee, fraud, tlegalitv or duress: or (2) 
tiiat the consideration failed, . ’ : or that there 
Wiis sone equitable defense arising out of the tran-- 
action, in Which the paper was given, which disabled 
his indorser in whole or in part to reeover. Any of 
these defenses Is enlled an COUT attaching to the im- 
<trument. | 


1 Daniel (3d edi. see. f25¢, 


The defendant las kept striethy within the ahow 


rules, 


‘The faet that the bonds from which the COUP Ons 
<ued on have been detached have been poruael aped sur- 
rendered, does not affect the rperbit of recovers LLP 


them. They thereby lose their character as ineident 


Js 


of the bond, but are*still independent and self-sust.in- 
i yr lostruments., - (p. 21 of brief. ) 


b 
If the platntiff’s counsel are serious In announcing 


the above proposiliog, we do not see how they Cain 
contend for a recovery. We hic supposed the cou- 
pons drew their negottability from the bond, and were 
mere interest warrants: the bond being the parent, the 
coupons possessed the same attributes. Tf they are 
fudepoudent tustrumeits they must stand or fall as 
such by thei terms. . They, as independent jnstru- 
ments, are not the act and deed of any county: they 
do not bear the signature of the presiding justice of 
the county court, nor have they the senl of the COUNLY 
attuehed., nor are they nevotiable by their terms. We 
fear this is but one of the many extreme positions 


forced upon counsel by the extremities of the cnse. 


The plaintiff. seemsto rest upon the presumption 
the law raises beenuse these negotiable coupons were 
pavable to bearer, therefore Imports prima fuer that 
he nequired them howe fil for full value in the ustinl 
course of business before maturity, and without notice 
of any cieumstancos tmpeaching their validity. But 
What does such a) presumption amount to when the 


proof is to the contrary 7: 


The transfer by delivery merely leaves no foot- 
prints upon the paper by which the time can be traced. 
And the presumption in favor of the holder as to the 
time of transfer being without any corroborative testi- 
mouy is of the slightest ngture, and open to be blown 
away by the slightest breath of suspicion.’ 

| Daniel, see. 734." 
‘ 
Counsel attempt to raise an estoppel against the 


county because it had reeeived a certitieate for 2,000 


shares of stock in the railroad. and cite several author- 


vty 


ities to SULp pron Ht. An examination of those cases 
will reveal the fact that the parties seeking to recover 
therein were ty riders of hy react a ial COPLEP DTDs le for jit tte 
durvity, for ralne, and Without notice. The defense ree 
lied upon want of authority ia issaing the bomd<s—thet 
Ix, the conditions precedent had not been complied 
with, such as taking vote, ete. The court, in sube 
stanee, held that the coupons having passed into the 
hinds of howe file holders for value before maturity, 
the municipalities were estopped to deny the perform 
nace of conditions precedent, fn the ense at bar, there 
Ix no question about the authority of Clark County to 
issue the bonds and coupons. The bonds were ex- 
ecated and placed in the bands of Tinsinan upon an 
order made a matter of record, and the acceptance of 
the railroad COMP MINN Wits theo entered of reeorad: the 
construction company took the subseription off of the 
hands of the railroad, and undertook to do and perform 
that which the railrond compana had agreed to do and 
perform, It failed to door perform any part of the 
avreement for which it was to receive the bonds. but 
bry il trick nd fraud obytratinecd thie berds ame e nLiprertis 
In TST4 that were then uomatured. Tt gave nothing 
for them. and this is what the court found i the fol- 
lowing language: ** Phe condition of said coupons, ane 
the general facts and circumstances of the controversy 
between the bondholders and Clark County concerning 
the sllewed fraudulent issue of the bonds ane COMLpMOTES, 
were Known to the plarntiff. when he bought the eou- 
prcrtis ln stuit. The contract with the ratiroad com- 
pernvy Wits conteniporaneois Wills thre breoonneds, od one 
estoppel could be created in favor of anv one standing 
in the position oft the railrond COPTEEPRETEN or the con- 
struction company. Dat, as lias often been suggested, 
these COUP Ons In suit were never delivered to the con- 


~truction COPTTE ATEN 9 and, t= fertanied bh the court: ** | hie 


OO 


coupons in suit remained ia the possession of the for- 
mer president of said bank after its failure until IS78, 
When he delivered them to said Tinsman, the said 
finaneial agent.” 


It is impossible for this tinding to be true, 1f they 
were ever delivered to the construction company, and 
we are bound by the finding, We have noticed the 
Hiain points in the first brief tiled on behalf of plaint- 
iif in-error, in order thijt no misunderstanding might 


wrise upon a consideration of the case. 


We come now to the points presented by the writ 
of error. 

. The tinding of facts, In the opinion of the judge, 
attached to the record, are’ clear, plain, simple, and 
cover the whole case. An examination thereof will 
reveal a history, as found by the court, of these cou- 
pons, from the time of theiryissue to the time they were 
purchased by the plaintiff. If this finding will sup- 
port the judgment, this court, under well settled prin- 


ciples, will mot tuterfere with it. 


What does the court really tind ? 


|. The issue of the bonds in LAT1L. and the terms 
and conditions under which they or the proceeds were 


to be delivered to the railroad company. 


2, The bonds with interest coupons were deliv- 
ered to Plasoan, the finanenl ageat of Clark ©€ ant, 
and by him deposited with Bartholow, Lewis & Co. 


. ‘ 7 
6. That the railroad company entered into a con- 
tract with a construction Gompany, in TS72, to build 


the rond and = to receive in pocart payment therefor the 


bonds of Clark County. ' 


> aitsinats 


1. At the instance of the construction compan 
the bonds and coupons in the possession of Bartholow, 
Lewis & Co. were removed to and deposited with the 
Exchange Bank of Pana Tlls.. in P8754. the construe- 
tion indemnifving Tinsman, the fiaaneial agent, for 


<nidd removal, 


4. ‘That said construction company made provis- 
ion for a hen Bartholow., Lewis & Co. had on <nid 


honds and coupons to the amount of So 000, 


ty. There were deposited bry thie lixchoanee Docenk. 
in) ING. to the +a Adil of Tisai. erent, (‘lark (‘ooturne- 
ty homds to the amount of SLO L000, and die fached cou- 


pons to the amount of $24,000, 


7. The construction company obtained and used 
the Jowds, but never did the work required, mor did 


the railroad company, 


‘, The construct hon CTOOTEEP PTETDN crcl the I vchange 
a . 


Bank failed. 


Fe The COM PIOUS si suit continn df i) thre pOssts- 
ston of the former president of said bank after its 
failure until the vear TSe8, when te delivered threern 


to said Pinsman. the said tinunetal soent. 


We sugeest this finding im very pelstin. Piiess lt'- 
mained inthe bank antilits failure. then inte the pro-s- 
sesstonof the former president of said bank until IS7s, 
when he returned them to Pinsman. financial agent of 
Clark County. Tf this finding be correct. how ean 
plaintiff contend they were delivered to the construc. 
tion company 7 This a firmctiv fiodding of the course 
these coupons had taken exeludes any other view. — It 


was ff hen hhece ssa to hinke a pecatl i he fitecline 


The evo’ fy fin { the byevin Is Weta ootaine canned 


used, and following that tinding t- the above affirmia- 


. e . % . 
tive finding as to what was uctuaily done with the cou- 
‘i e . 


pons In suit. 


10. ‘“Tinsman retained. possession of them until 
ISS1, when he delivered them, without cousid ration, 
to his brother-in-law, Roseberry, who Wis one of the 


sureties on his (Pinsman’s ) officiat bond, 


I. At that time Clark County was negotiating 
with its bondholders for a compromise on its bouds 
and coupons issued for its subscription to said railroad 


stock. as heretofore stated. 


12. ‘The coupons ino suit had been for many 
vears detached from the bonds and treated as a dis- 


tinet and matured obligation, 
@ 


Io.) ‘The plaintiff, through his agents, negotiated 
for and bought of said Roseberry said coupons for the 
sum of $2,500, of which sun Tinsman’s wife, sister 


of Roseberry, received from Roseberry SLb50. 


ia. The condition of said COU POUS, and the 
veneral facts and circumstances of the controver-y 
between the bondholders and Clark County, concernu- 
ing the alleged fraudulent issue of the bonds and cou- 
pons, were Known to the plaintiff when he bought the 


COUPOTts in suit . 
e 


We contend that the court could not well tind the 
facts any more specific. A complete history of these 
coupons is clearly set forth, and upon such finding the 


court ordered judgment entered for defendant. 


When the case is submitted to the court) without 
the intervention of a jury, special findings are no more 
subject to revision than general findings ; they have 


the same effect as the verdict of a jury. 


‘Appellate courts have no more power to review 


the verdict of a jury where it is special than if it) be 


*pep 
ede? 


general; buat they rhea Inquire amd determine whether 
the special verdict is the proper basis of a judgment, 
And the Act of Congress provides that the review, if 
finding is special, may extend to the determination of 
the suflicieney of the facts found to support the judy 
ment. 


Twing v. Grinnell, 82 UL oS. 471. 


Vi. 


The law applicable to the facts foun Iyy the court 
has been throughly <ettled hy repented decisions of 


this court. 


The COUpOns im ostut are nevotinble instruments. 
but they were overdue and dishonored when plaintiff 


received them. 


The paper retains its commercial attributes sand 
circulates as such in the COMMUNITY ~ but there is this 
vital clistinetion between the rights of a) tran<feree 
who received the pretprer before, senna (prpe’ OW he received 
it after Hiturity © The transferee of negotiable preipeer, 
to whom tt is transferred after mnatarity, HeCUITES 
nothing but the actual right and tithe of the trans- 


ferrer, Lh other words, the transferee of 


negotiable paper overdue, takes it) subject 


to all equities with which it was inceumbered in the 
hands of the party from whom he received its" * * 
it was disgraced to him.” 

1 Daniel (od. ed. ) see, ‘24a. 

Texas ve THardenburg, 1O Wall, 68, 


Folev vo Smith. 6 Wall. £2. 


Apply the ahove principle ten thee firneline of thi 
court thist plaintiff, it) ISN]. nequired the COLLP Mts 77 


suit from Roseberry, who, in TSs8l, received them 


from Tinsman. without consideration, wt becomes clear 


that neither plauntiff nor Roseberry could recover un- 
less Tinsimean could recover. Will plaintiff's counsel 
contend for a moment that Tinsnfan, the tinaner 
agent, could recover were: he suing on the coupons ? 
Suppose, for the sake of the argument, the COUP OTS 
had been delivered to the Gonstruction company before 
their maturity 2? The court found that neither the rail- 
roud nor constrnetion company ever did the work as 
agreed in Clark County. «© By such a delivery then a 
fraud was committed upon the county by Tinsmen 


and the construction conlpany. When the coupons 


ecnine again into the hands of Tasman he could not 
divest himself of the fiduciary relations he held to- 
ward Clark County, so as In any way to negotiate or 
dispose of them after their return to him in TS@s, 
they being overdue. The party taking them was 
bound by law to take them with the burdens attached, 
especially Roseberry, whom the court found paid 
nothing for them. and had been holder thereof, without 


consideration, and from whom plaintiff purchased, 


This court, in the case of Fowler v. Branthy ¢fa/., 
l4 Pet. SOUS. laid down the following rule: 

A note overdue, or bill dishonored, ts a cireum- 
stance of suspicion to oput those dealing for it after- 
wards on their guard, and in whose hands it is open to 
the same defenses it was in the hands of the holder 
when it fell due.” 


It. therefore, becoimes pertinent to inquire, where 
these coupons were when they fell due? 

It will be observed that part of these coupons fell 
due in TS@1, part in PSé2. and part in T8e3. The 


eourt found that ll the bones ana COUpPOns were ile- 


posited in S71 by ‘Tiftsman with Bartholow, Lewis & 


obo 
Co. In 1873 they were removed from Bartholow, 
Lewis & Co. and deposited with the Exchange Bank of 
Pana, Pl. tothe eredit of said Tinsman, agent. + The 
construction company and Exehange Bank failed, 
The coupons in suit continued in the possession of the 
former president of said bank after its Failure until 
the vear ISTS, when he delivered them to said Tins- 
man, the said) tinanetal agent.” Therefore. in baci, 
IS72 sud prcent of IS75. these cotlpotis were in the } dn 
session of Bartholow, Lewis & Co... to the credit of 
Tinsman, and had not been negotiated. They were tn 
S75 withdrawn by Tinsman and deposited in the bx- 
change Dank to dis eredit) as erent, Where they re- 
mained until the bank failed. and they then remained 
In the hands of the former president of said bank until 
IN7S. 0 Such finding accounts for the possession of the 
COLLPIOLS in suit, from the time of their Issue to five 
Vears nfter ther niaturity, ut which time thie were 
returned to Pinsmisn. No negotiation of them biseed 
taken place. and they were still the property of Clark 
County, and in the hands of its agent. Tinsmian, and 
long overdue. Now applying the rule before quoted, 
they were in the hands of Tinsman, or in bank to 
Tinsinan's eredit,. When they fell) due and beeame 
dishonored. The court found -*the construction eom- 
pany obtammed and used the Jowds, but never did- all 
the work required, nor did) the railroad company. 
Therefore, the failure to do the work necording te 
contract becume it subject ont cle betise to these COLE Mts 


ith Whosoever hisataed~ thev mav have repdyer, 


These COUpOnS Were inthe hands of Tinsmanwagwent, 
after maturity. Perfect good faith is required of hima, 
and if he uses negotiable paper belonging to hi- perbny 


elpal fon other pri Mrser thisin bhiose atithorize Bix lii- 


principal, if the paper be overdue when used, the taker 


EO 


*>,? 
oly 


r . 
and subsequent holders, although for value, can not re- 


COVeET, 
L Daniel (3d ed.), see. 282. 


J 
.- o 
. 


eA person who takes a bill, which on the face of 


was dishonored, can not be allowed to claim the priv- 


Neves which belong to wow fide holder without no- 
tice, Tf he chooses to receive it under such cireum- 
stances, he takes it with all the intirmities belonging 
to it, and is in no better condition than the person 
from whom he received it.” 

Andrews v. Pond ef a/., 15 Pet. 65, 


fnother words, if he acquires the paper after mia- 
turity although for value, he is not a Zoned fide holder 


unless lus trnnsferrer was. | t 


Placing Mr. Whitford, the plaintiff. in Roseberry’ s 
shoes, We have him reteiving the coupons from the 
agent of Clark County, Tinsman, efght years after the 
maturity ant dishonor of part of then. and nearly ten 
Vears after the TEL ELEM LAY of others. without any con- 
sideration for them transfer. Tt strikes us very forei- t 
bly that his cause of action is entirely swept away by 


Lhe applieation of the laws roverning negotiable 


paper to the tinding of the court. 


Ife is not some, pdor innocent purchaser who has 
obtained this paper forsa valuable consideration in the 
usual course of business. It took his agents some time 
to tine them. but diligence being its own reward, thes 
were traced into the wikdsof Kansas. and S20 000, face 
vilue, purchased forcsthe enormous sum of $2,000, 
jie aly few Yeas att i hi iy maturity, nnd from, a man 


who vuve no cousideration therefor. 


= } 


7 
~~ 
~ Jj 


The coupons never having been negotiated until 
long after maturity. and coming direetly into hands 
of plaimtiff, he took them = subject to the claim the 
county had been imaking: that the rathroad compas 
and the construction company disregarded their prom- 
ise to Construct the rowed: also that its agent delivered, 
and the construction company recemed, the original 
bonds tn violation of speefa/ conditions imposed by the 
county ino making the subseription and issuing and 
placing the bonds in the hands of Tinsman, who, by 
his receipt, reeemed them subject lo such spechal (ili- 
ditions. Phe court found that piaiotiff, When le pur- 
chased the coupous ia suit, Knew of the controversy 
of the alleged fraudulent issue of the bonds, and they 
being long overdue and dishonored, he was bound by 
law to take them subject to any defenses that might 
have been made to them in the hands of Tinsman, the 
agent.  Plamtiff was a purchaser after maturity, with 
actunl notice of the facts and wercumstanees surround- 
ing them, in addition to the notice the law imputes te 


the purehaser of overdue necvotinble preaprer. 


This court. in the ease of Parsons v. duckson, 4 PL 
:. &. oa. approved in the ense of Railway (omppens 
7. Spriarie, Pid) i. e aH, “itive, Ht speaking of the 


purchaser of bonds with past due coupons: 


ae mT presence of pritst due ‘ane ‘inipraicl COUPONS 
was itself an evidence of dishonor, sutherent te prial thie 
purchasers on inquiry. 

Also: 


A person who takes; 
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. . . } ‘ ‘7% . 

of it. was dishonored, can not be allowed to elaton the 
at acBes ; ! ‘ j . j } | ¢ i 

privileges whieh belong toa awd holder withou 


notice, 


Thid. 


) 
eve 


The case at bar is a much stronger one. The cou- 
pons sued on were detached, long overdue and dishon- 
ored, and the price at which they were purchased was 
inconsiderable, being twelve and one-half cents on the 


dollar. 


They were not purchased in market overt. or in 
the usual course of business, as understood by suet 
terms. The bonds were in process Of compromise 
through Mr. Coquards the agent of plaritiff, and it 
was known that these coupons had never been returned 
to the county, and no doubt they were hunted up by 
him = through Coquard for the purpose of making a 
speculation upon, and vetting the county to take them 


In upon the same terms as the bonds. 


‘Defense of maker can only be cut off by payee s 
indorsement before attr ity ie 
Trast Company ve National Bank, LOL UL Ss. 


OS, 


One of the grounds of contention on behalf of 
plaintiffis, that he ts a purchaser for value, and, there- 
fore, We can not attack the tnstrament tn his hands by 
the character of testimony introduced. | A complete 
answer to this position is to be found in the case of 


Angie :v. NX. W. Mutual Life Ins. Co., 92 U.S. S41. 


The court say 

"When it is proposed to impeach the tithe of a 
holder, for value, by proof of any facts and ciream- 
stunces outside of the written instrument itself, it i< a 
very different matter. Le is then to be affected, if 
at all, by what has eceurred between other parties 
and he may well lain exception from any conse- 
quences flowing from their aets, unless it be first 
shown that he had fenowhedy of such facts and cir- 


7 


3 — . 


e 


ont 


cumstances at the time the transfer was made. These 
principles are of universal appliestion. buf when a 
preorsou lakes a we potiahl security which. 7 the 
fees of ito és dishonored. he can not. SYS Taney, {' 
pe hy Olawed ta eladin th prevel fi ‘N which hy loud lo a 
hone fil: hedil ae 


Andrews ve Pond, 13 Pet. 65. 


Again, quoting from this court, Smith veo Sae 


County, 1] Wall 146 snd 147: 

Treating the bonds and coupons sued on in this 
crise, which wre pavable to benrer tm. rreccroticebele pretper, 
and coneeding to its fullest extent the protection 
Which commerenml usage throws around such paper in 
the hands of a Gow fide purchaser for value before 
maturitv. itis nevertheless undoubtedly trae that eir- 
CUMIST Mees rit be shown, in connection with the 
origin of such paper, whieh will devolve upom the 
holder the burden of showing that he did give value 
for if de fore maturity 


stewart Vv. Lonisine, os 2. &. bee. 


This court) hua- repented bresbed thasat COLL pts le. 
tached from bonds are nevgotinble tostrument<. and 
caprible of separate CowWilpe'l <hiap red transfer. 

Clark v. lowa City, 20 Wall. O85, 

Dut they are ne more favored than anv other 
liss of heur tinbele prtpeer, nie in all Ried t~ torrrelerrped 
with equities If the holder is one after maturity : or if 


he aequired them before maturity, then he must have 


setuntl knowledge of the elatiuis mind Hh the maker a- 
to ther validity. 
The corr fend it thi- ease that polsunratifl pur. 


chased them it) Issl, and threat hie rr \ cof Piya thlecrencl 


i 40 


fraudulent delivery of ‘the bonds to the construction 
company. 


What more could the court tind? The main ques- 
tion is: Can the judgntent be sustained upon the tind- 
ing of facts’ If so, this court will nof interfere. 


Respect fully submitted, 

. THOs. F.C. FAGG, 
MATT. G. REYNOLDS, 
JAMES M. LEWIS, 

AMforneys for De fi ndant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 276. 34 


SHIRLEY C. ASHBY, APPELLANT, 
US. 


SIDNEY M. HALL, AND HENRY M. PARCHEN. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 
MONTANA 


FILED SEPTEMBER 10, 1883. 
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SUPREME COURT OF THE UNITED STATES. 


; OCTOBER "PERM, Isss5. 


No. 276. 


| SHIRLEY C. ASHBY, APPELLANT. 


“Us. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 
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SHIRLEY CC. ASHBY Vs. SIDNEY M. PALL AND TE M. PARCIIEN, | 


In the Srd Judicial District Court — Lewis & Clarke County, 
Montana Territory. In Chaneery. 


Srpney M. Haupt and Penny M. Paneuen es. Suimnciy C. Astiipy. 


Be it remembered that cLTEDOPEELe thie pol liners, records, and proceed- 
ines filed, made, and had in the above-entithed action in said distriet 
court are the following, lo wit: 

Qi the Sth day of November, A.D. IST5, the plecinititls file«d an 
suld action their amended complaint, of which,imn words and tigures, 
the following Is a copy, to wit: 


In the Srd Judicial Distriet Court — Lewis & Clarke County, Mon- 
tana Territory. Tn Chancery. 


Sirpxney M. Plane and THIexry M. Parncuen vs. Suineey C. Asupy 


2 To the Ifon. DoS. Wade, judge of said court 


Your orators, Sidney M. Tall and THenry M. Parehen, citizens of 
the United States, of the Territory of Montana, hereby complaining, 
show unto this honorable court that sinee the tirst ay crf May, ALD 
S65, vour orator, Sidney M. Tall, through his grantors and prede 
CUssors 1h brits rest, lists beeen the OWher of let No ha. 1 block No. 2, 
ae lena f ity. Lewls anne Clarke county, Lt) thie v rritory ct Montana 
together with all the appurtenances, cascments, and rights of wav 
thereunto belonging or in any wise appertaining 

And vour orators further show that <imee said tlie vour oratol 
Henry M. Parchen, his grantors and predecessors im interest, hav 
been the owners of lots No- 35 and Soin said bloek. adtoinine said 


. .* ’ , } 
? sa 8 ; ‘ ‘ ; e 
lot No ered, with cll the ppPUPteriniees, casetients, abd richits of wis 
; } - ok aie a ' , , 
thereunto by Poneihne or rl anv Wise bpepertatbhilbe, abe Vour orators 
, i : 
: : j | | ’ . 
have Pere dy IT) Pisces ]OoT) Sas SR TCT Ee mesh TGs ¢* ‘| (ii ne PePerpecrey ~]Pice “cated 
} | rt ] ‘ ¢] } ; ‘ | i ka } 
Little hbicd LAWIULEV entithed hereto, ane during “bled Lidiies bled Ue to 
5 3 . ’ . 
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Ws - provided b iwoall of which defemdan 
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SIDNEY M. HALL AND IDL. M. PARCHEN. 


‘ 


2 SHIRLEY C. ASHBY Vs. 


arding the rights of vour orators, on 
} or about the tirst dav off May, A. D. 1872, wrongfully and un- 

lawfully obstructed sat Law: av by feneing across the same, and 
his since said time continued “pid obstruction, nie threatens lo Coll- 
tinue: and deprive your orators of their just rights 
aforesaid. 

Wherefore your orators pray,that by judgment and decree of this 
honorable « he defendant® be compelled to remove sald fenee 
and all other obstruetions from gaid premises, and that le be perpet- 
ually enjon In anv manner Whatever, 
and that your orators have fas this hon- 
orable court May deem 


. . . . 6 
the said defendant, disreg 


the same, Ar 


‘ourt t 


Lead trom obstrue ting the “allie 
such other and turther relie 


. TOOLE TOOLE, 


R. LAWRENCE, 
Alt ys for Plaiutitis. 
Montana Terrirory, betes 
Li ij x and (‘larke (ny jt, j ; ‘ 


Henry M. Parchen, being duly sworn, says: [am one of the plain- 
tiffs herein; T have ened the foregoing complaint read and know 
the contents thereof, and that‘the same is true of Inv owh know |- 

edyve. ‘ 
9 HENRY M. PARCHEN. 

Subscribed and sworn to before me this 7th day of November. 


A. DD. 


Isc 


And on the 


Ashby, 


words and 


oth day of 


fievvres following, 


Mareh, 


filed in said aetion his answer 


: 
é 


to wit 


A. BD. 


Ro LAWK 
Notary 


the 
yp latntitts 


— 


defendant, 


EBACE, 
Public 


Shirley 
11) 


- 


comiplal bit | 


wdnswer. 


(Title Title of Court 


of cause 


Phe detendant, Shirlev Ashby. for answer to the amended b 
. . ,° , Oy, ’ 
’ 
| COT La ; =] ipie*\ r t ii] sil 1 Pler ‘ \| i] il if 2 | ba 
, , . er 
the sald pola ils elther of*them, liave | ] bh Tlie’ peossess OTL, tise 
’ ’ ‘ "we ‘ 
(>| li litt ‘ iit -* 4 j Pere ¢*] it*e] il i leese’] Peal aiie’\ i =e! wie 
rrert at | as i } + ) ’ I 
Or ji ee os ae \ =i i «% t lead ff sare yEaay? i mpypered 
| ’ , ’ , 
. . , ¥° , ; , 
()] ri Line l we | serie yea 1) (fart ] i the. (deny iil yee TPE i} 
} ~"e ; ] ; ] ] 
tine Time « Ommiitinge of the acts DV defeldant s forth 
> " . 11 . ) } 
ty ee =i Laill ry it i i) il a} ‘| tt) le it) ana aes? e i to thay ae real Ba 
e) | ? ‘ } ’ 1 1.1 } ; a | + +] 
ciase & if V Cnrtie lyke’s sadlel pric hit I~ Or eliier Of tlie L, alee 
or were entitled to the possess on, Use, OCcUpaney, or enjovment 
‘ 7 . ‘ 
» i. . 
Anil iis Ta) i Pe j Perel isc’s ~ 1 i itthl lichen 1) 1 @)) Contgy} if iit 
‘ 
scribed as an allev, easement, and right of wav. this defendant doth 
deny that the same. or anv thereof, ever was or that it is Leen 
— , , , , ? } , ’ , 
. H ; ? ‘ ’ +} . : 
and he dentes that Che sald gains, or either of them, now have 
or ever had, owned, or enjoved any easement or right of way thereon 
> . * 


SHIRLEY CC. ASHBY VS. SIDNEY M. HALL AND H. M. PARCHEN. 


and the sald defendant doth furthy r le ny that sald 
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Supplen vtal A nsiveyr, 
Title of eatise. Tithe of court. 


And now comes the defendant, Shirley C. Ashby, and for supple- 
mental answer to the amended complaint of the plaintiffs alleges 
that heretofore, to wit, on the both dav of March, A. D. Is 4, Upot 
the application of said detenglant therefor to the probate judge In 
and for sald COUNTY, the said? probate judge. iis Ie well miiglit, did 
sell and convey to this deftenglant the premises desertbed as a way 
or alley in the said complaint set forth and deseribed, and the said 
defendant is now the owner dnd holder thereof and entitled to the 
same without let or hindranee from the said plaintiffs or either of 
them. Wherefore the defendant prays Judgment as in his answer 
to the said amended complaint Is prayed, 

. W. F. SANDERS, 
é Atty for Deft. 
J erification. 


1) And on the [Sth day of November, A.D. 1S74, the plain- 
tiffs tiled their replication to defendant's answer in said action, 
of which the following Is a copy, to wit: 


iheeplication. 
litle of cause. litle of court. 


Now comes the plaintiff, and, by agreement of praarties and leave 
of the court had and obtained, file this thetr replication to the an- 
swer and supplemental — lperetn as iftiled betore the commencement 
of the trial herein, and denves that said sixteen fect of ground des- 


- 

‘ } 
SS 
‘ 


ignated as an allev in said @omplaint was part of the public domain 
or subject to entry In any apanner by defendant or any other per- 
sons: deny that said detendant had any right te occupy said prop- 


erty With a view to entry og otherwise: adinit that said defendant ts 
the owner of the adjoining lot or premises to sald property. ane 
aver that the same was anf is bounded by said alley designated by 
the siti defendants oraipbors and owner at the time of sated lot 
premises, and Property ; acdiait that said allev or Property Was 


>} yi? 


’ ° ' ,* 
chied ois cConvebhlen er) sittd (| fermedlant as such aediacenryz let 
. ! 
] | owner ; 
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occupancy of said property deseribed in said complaint by defend- 
ant, with a view to the entry thereot, the said platutitts, beige adja- 
cent lot owners, called upon said defendant in reference to the said 
obstruction mentioned, and that said defendant prPonnise dana mores 7 

to remove thie siihhie if sata platntitls would butted LL pred ane The 
12 prove sald ceed pau ent lot or lots.and that he would r coubize and 
iat. relving thereon, said: plaintiffs 


' 


} ? 


keep Cpe ly the sate alley t} 
did Hnprove the said property ethial Np. hal a lara dgniount of labor 
and money, Which they would not otherwise have done except by 
reausot ane on aecount of rite proniss sini awerreemeht: threat Unless 
sated obstruction bye removed, as praye d tor an sitted com plant, sitid 
plamitiffs will suffer great wrong and tajury. 
Wherefore they pray that the relief im sated complaint demanded 

bre eranted, 

CHUMASERO & CILADWICK, 

LAWRENCE & TOOLE & TOOLE 

Atty's for Plaintifis 


- 


leritication iti horm 


And on the 2d dav of Januarv, A. D. IST% the court made «A 
filed the following tindings of fact in said action. to wit 


rete) rar 
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Pith col Ciitdse | hee Court 
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of law there Upon, to wit 
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the vears 1566, 1867, 1848, 1S69. ISTO. and 1S71 up to the date of the 
obstruction thereof by defendant. The principal use to which the 
alley was put was for takgng in wood & hav and for the ingress and 
egress of the cows of theS adjacent occupants. Bat the alley was a 
thoroughfare so far as a street with an outlet at one end and closed 
al the other can become such. 
Fourth. That the said “nares and their predecessors In interest 
have erected valuable improvements upon their-lots adjacent 
7, to sald 90 feet of abley, and had and held ea right ot property 
therein at the time of thi Chiry of said town site by said pro- 
bate judge, and the same qwas used as an alley by all the inhabitants 
of said town residing In the Vicinity thereof. 
itth. That the same Was all alles aut the time of the acy Ulsition 
of the title ot the defendagt ania lis predecessors 11) Interest lo the 
lots owned by inn adjacent thereto, cited Wiis sO designated in lis 
deed tosaid property, and wyis acquiesced in and recognized as such by 
himself and grantors up te the time of his obstruction of the same. 
Sixth. That the lhlaip of sthe town, made by direction of the }ra- 
bate judge, as trustee, and ‘presented to the county Ccotutiissioners, 
and approved by them under the town site act, did not show that 
the Jocus iy uo Was at alley. No “ction lias heel taken by the 
county commissioners to lay out this ground as an alley, highway, 
or cul-de-sac. No appeal or proceedings were ever taken from the 
survey or map made by direction of the probate judge and filed 
with the county elerk and recorder and approved by the board of 
COUNTY COMMISSIONCLS, No chp ope al was ever taken from: the 
16 decision and action of the probate judge conveying this prop 
erty to the defendant, or from the survey and map whereby 
the lley Wis pernpor doand the Salhe pout down us a lot hor srile, 
Seventh. That notice to cecupants by said probate judge to prove 
up and enter their lots was iduly given, 
Righth. That said defendant. on the 6th dav of December, A.D. 
iSéi, rade applietion lo elater the property ele srornpeate | aT lis ili. 
“Wer, anal, Ol) thee— day at bYP4 recerved il deed thieretol 


from the probate ricdore, 


' DS. WADE, Juda 


? . ’ . } 
And the court tinds as comelusions of law 
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And on the 10th dav of April, AOD. TSSO, the defendant tiled in 


¢ 


sald action lis motion for yudern ht, as follows, to wait 


Motion hoy di 7, seal 
Tithe of cause. Pith 7) court 


Now comes the defendant and moves the court for pudement for 
the defendant in the above-entitled action upon the thiodings of taet 
of the cour tha revond, cadyel particu! rly thie =IXth, “ve bith, [cvtael | t rerbith 
of the tinnedines of fact made by the court 


SANDERS & CULLEN, 


bor Detewdani 


Andon the 25th day ot May, A.D. TSS, judgment and deeree 
Wils duly rendered ana ehitere dq Iti ~stled ition is follows, to wit 


1s Decres 


Be it remembered that the above-entitled cause coming on to by 
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heared Lipronn this Pebeot deed) cod cUlaee Peesprectives pouirlbess, pladitilis atid ele- 
+ ' 
fenedant. for a Hiigienhl ahh cleeres LL pron ti bitacditiers of thy court 


neade and filed therein on the second dav of Januarv, ALD. ISTO. a 
jury having heretofore beem expressly waived 
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tions and opening and clearing said way or alley as aforesaid. 
20) It is also further ordered, adjudged, and decreed that said 

defendant, his ‘agents and attorneys, hands and emplovés, 
and all persons whotmsoever acting by, through, or under him or 
them be, and they are’ hereby, forever & perpetually enjoined and 
restrained from hereafter erecting or constructing, or causing to be 
erected or constructed; any fence or obstruction pon the said Way 
or alley, or im any wey or manner interfering with or preventing 
said plaintifis in the tree and full use and enjovinent of the same as 
such way or alley: and it is also further ordered and adjudged that 
said plaintiffs have and recover of said defendant their disburse- 
ments and the costs. heret., taxed at dollars, as well as the 
proper and necessary costs and expenses incurred in the execution 
hereof, 

Passed & signed the 25th day of May, A. D. 1881. 
; DECTUS 8S. WADE, 
Judge ord Judicial District Court, Montana Ti rritory. 


ree ption, 


: 

And the said motion of defendant for judgment on the 

21 finding of the Court herein coming oll to be bye ard, the court 

overruled the said motion, and thereupon rendered judgment 

and deeree in favortof the plaintiffs ino said action & against de- 

fendant. To the order of the court overruling defendant's said 

motion for judgment, and to the rendition and entry of judgment 

and decree for the plaintiffs herein, the said defendant then and 

there and ut the time duly excepted. 

Andon the Ist div of January, IS79, the court filed herein its 

opinion in writing, of which the following is a copy, to wit: 


Decision. 


if court 


Tithe of cause. Tith 


The testimony shews that prior to January, 1S6%, to wit, some 
time it) thie “Uthat rot I Sti, Scotts addition to the tow of ble bit 
was surveved and laid off inte blocks and lots bounded bv streets 


and alleys This sUrVey, though Theol official, Wiis consented to 
by the owners, who vedi rally assisted in tnaking it, ane 
2) the =treets iid allevs thus established Were recognized anid 


—" 
— 


iand the lots were bought, sold, and conveved 
by the bowriedaries thus established, This old survey established an 
alley 16 feet mn width in the rear of the lots now owned by the 
plaintitfs, commencing on Rodney street and extending westward 
through the block todthe next street, and the testimony shows that, 
opening on Rodney streetp and extending westward 90 feet along 
the rear of the three lots fronting on Broadway now owned by plain- 
tiffs, and along the nartherly side of the lot now owned by the de- 
fendant, this alley or pace of ground was feneed, maintained, and 
used as an alley for mre than three vears prior to the time when 
the town availed itself of the Lowl-site Act: and, further, that the 


tlse'ed gis silt 


; 
‘ 
‘ 
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owners of these adjacent lots in their deeds COHVEVINIS the same 
mentioned and described this Sp rerce of oround iis itll alley, 
Westward ay vond this Hy fect the calle Vis dd Sperpnaate d sh diel levied out 
by the old survey was not maintained, but it does mot distinetly 
chppear whi or LEP What conditions the “iilhe Wits obstruct df 
23 and not used as an alley. Loricdes this condition and situation 
of alfairs the people of the town availed themselves of the 
town site act. The ground occupied by the town was conveyed to 
the probate judge In trust for the several use and benefit of the oe 
cupants according to thei res yn etive titerests, but in the survey that 
ensued wherein the blocks, streets, and allevs of the town were desig- 
nated the ground in question was not laid down or described on the 
poiaat of the town site as a street or alles ‘her Lh pred) the defendant, 


Clatming that this ground became thereby subject to location ane 
}. ! ! } 4 ’ 4] } ' 
CHUrV thicd Upoti the same, Precelved a i [rote Ulie } rl repeater Pel lore 


| ‘ zz 
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What are the rights of the parties arising upon these tac 
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ment ota law authorizing thre people of a town located: Upon this 
uiblic domain to acquire tithe to their lots became a trecessity 
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Helena was one of the towns thus loented It tinsel for vears been 
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tions and opening and clearing said way or alley as aforesaid. 


1) It is also further} ordered, adjudged, and decreed that said 
defendant, his agents and aye hands and employes, 
and all persons whomsvever acting by, through, or under him or 


them be, and they are liereby, wa, « perpetually enjomned and 
restrained from hereafter erecting or constructing, or ¢ using to be 
erected or \tageteaop hy fence or obstruction Upon the sid Way 
or alley, or in any way vor manner Interfering with or preventing 
said pl: ‘intifls in the free and full use and enjovinent of the same as 
such wi iV or alley and: It is also further ordered and adjudged that 
said plaintitls have and recover of sald defendant their disburse- 
mente and the costs lpreis, taxed at dollars, as well as the 
proper and necessary costs and ¢ xpenses incurred in the execution 
hereot, 

Passed & signed the 25th day of May, A. D. 1SS1. 

DECIUS S. WADE, 
Judye Ssral Judicial District Court, Montana Territory. 


Loree ption. 


And the said: motion of defendant for judgment on the 

21 finding of the court herein coming on to be heard, the court 

overruled the said motion, and thereupon rendered judgment 

and decree in favor of the plaintiffs in said action & against de- 

fendant. To the order of the court overruling defendant's said 

motion for judgment, and to the rendition and entry of judgment 

and decree for the plaintitfs herein, the said defendant then and 
there anid at the time duly excepted, 

And on the Ist day of January, S79, the court filed herein its 
Opinion 1h) writing, of which the following Is a COPY, to wit: 

é Decision. 
Title of cause. ‘Title of court. 

The testimony shows that prior to January, IS69, to wit, some 
time in the summer of *1S65, Scott's addition to the town of Tlelena 
was surveved and laid pth into blocks and lots bounded by streets 
anid alloys. This survey, though not official, was consented to 
by the owners,who generally assisted in making it, and 
the streets and Jallevs thus established were recognized and 
ised as such. and the lots were bought, sold, and conveyed 
by the boundaries thus established. This old survey established an 
allev 16> feet Ino wi ltl In the rear of the lots now owned by the 
plaintiffs, commencings on Rodney street and extending westward 
through the block to thae next street, and the testrumonyv shows that. 
opening on Rodney street, and extending westward 90 feet) along 
the rear of the three loté fronting on Broadway now owned by plain- 
titls, and along thie: me rtherly stdeoof the lot now owned by the cde- 
fendant, this alley or space of ground was fenced. maintained, and 
used as an alley for moge than three vears prior to the time when 
the town availed itself of the town-site act: and. further, that the 
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owhers of these adjacent lots In their deeds conveying thie Siithe 
mentioned and deseribed thiis Spree of eroune ais itil abl \. 

Westward beyond this {0 feet thie calle vous destonated ane luid out 
by the old survey was not maintained, but it does not distinetly 
il} ear wl IVoru Proll Whiss L co} «| Iticotis | lie =alhhnic Wiais cobyst rlict ea 
23 and not used as analley.  Uneer this condition and situation 
of cillia It's t| bt je O} ile f if { hie PoWh ava ih 7 | it bhi Ves of ft he 
town site act. The ground occupied by the town was conveyed to 
the probate judge in trust for the several use and benefit of the oe 
CUpatits according to therm re af etive Interests, but mn the “Uurvey that 
ensued wherein the blocks, streets, and allevs of the town were desig- 
nated the ground in question was not laid down or desertbed on the 
plant of the town site as a street or all \ Phen Lh pron) the cefendant, 
Claiming that this ground became. thereby subject to location ane 
Chiury filed 
and ineclosed the same with a tence as his private property 
Woinat are the rights of the pearty SUP EST ENE Upon 
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act of Congress requires. The act of the territorial Legislature, in 
order to protect the rights and interests of the occupants of lots, and 
to carry out and put in ope ration the act of Congress, provides: that 
the probate judge or corpoyate authorities, after the entry of the 
town site, Unless a survey akl accurate plat thereof has been previ- 

ously made, shall cause to the same to be surveyed and a 
26 plat thereof made, which plat and survey shall conform: as 

nearly as may be to the existing rights, interests, and claims 
of the occupants thereof. If-a survey had been previously made 
and the town accurate ly laid at Into r locks, streets, and tlleys, ana 
a plat thereof made, then notother or further survey need be had 
by the authorities. If no survey had been previously made, then 
the probate judge OF COPPORE ate authorities were required to make a 
survey and plat which should’ conform as nearly as possible to the 
blocks, streets, and alleys as they existed before such survey. In 
either case from whence came the authority of the Legislature thus 
to designate the streets and allews of thetown? From no other source 
than the act of Congress, which by vranting the lots to the 
OCCU Pants, according to theie respective Interests, thereby dedi- 


cated the streets and allevsias they then existed to the use of: 


the public; otherwise, the title to all the streets and alleys In the 
town still retpains in the Government or probate judge, and are 
subject’ to be tiled upon ahd fenced up at any time as the 

private property of private individuals. The propriety and 
24 reasonableness of this interpretation of the statute Is appar- 

chit. Sup pose the prob vite judge, after the entry of the town 
site, and in making a survey dnd plat thereof, purposely caused the 
plat to fail to designate one of the principal streets in the town, 
which for Vears had been useilas such, would such failure deteat 
and destroy the rights of partits who had spent large sums of money 
in the construc tion of busines*and dwelling houses thereon to have 
such street kept open or maingained as such? Or would such fail- 
ure subject said street to location, by which the same would become 
private property, and whereby the property of those who had pre- 
viously buat Upon the streek would he destroved ? | think bet. 
The survey and plat must coliform as nearly as possible to the ex- 
isting streets and allevs.  [f i®does not the streets and allevs are 
not thereby destroved, but the pilat is so far illegal. The probate judge 
hats lhe prerwe : White Ver to chapge the plan ot the TOW, [le Cibiliet 


lt “1ehate a street or _— tl) tere pleat and thereby bake if Sel if 


it did not exist before. {Private property is not in that man- 
28 ner condemned to publie uses. Tle cannot fail to designate 
astreet or alley that did exist before his survey and plat, and 
ther by cli Stroy the existence ‘of such = street or alley. The latter 
ease Is as much bevond his authority as the former, and in either 
ease his acts would have been yiinply void 
Suppose the probate Judge had tailed to have designated upon the 
official plat the street In front af the three lots on Broadway instead 
of having so failed as to the alley in their rear, would such failure 
have converted such street Intosground subjeet to be tiled Upon and 
conveyed us the private property of a private individual’ Could 
‘ | 


? 


ae tll 
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any private right be based upon such a departure from the statute, 
Which requires the oflicial potent to conform in its desivnation al 
streets nied alleys us bear as nay be to existing rielits “threat Is, iis 
hear as may be to the =treets and allevs as they hid « visted be- 
fore the othetal SUPVeY ¢ | think biel To lrevded theevt thee rere 
fact that the official potcat failing tw desionate “a street or alley 
thereby converts thie Ssitnie odlite eround subject to ln tiled 
upon and sold would place the power in the probate judge 
by ne CAP PICe ay his fraud tev ee] tire ly chiar thie tel lh oof thie 
town and to sell out every street on This was a prarwer ¢ Xpress] 


denied thi probate judge mm requiring the offferal plat to conform: to 


2) 


existing rights. It follows, therefore, that the primary requisite o 
a SUPVEeY under the direction of the proberte taeda seid thi one whieh 
alone gives to it legality is that it conform: to existing rights: that 
if establish = streets cuniel calle Vs Wi re bY Use?’ canbe Caorrrptibat: Cohsent 
thie \ level been slready established, eth thraait IT preserve fe this (neat) - 
pants of lots all the property and rights thev lad acquired therem 
Such a survey as this is the only one the probate judge is authorized 
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ad 
titled action hereby appeals to thetsupreme court of the Territory 
from the decree and judgment thembin made & entered im the said 
district court on the twenty-fifth dav of May, A.D. ISsi.in- favor 
of the plaintiffs in said action and.against said defendant & from 
the whole thereof. ’ : 
Dated this 15th day of Decembes, A. D. 1551. 
Yours, Xe. ; 
MSANDERS & CULLEN, 
Attys for Detendaut. 
- 


To the clerk of said district court and Messrs’ Chumasero & Chad- 
wick & Toole & ‘Toole. attorneys lop plaimtih. 


Mndorsed : = Received il COPY of éthe wWithun notice ot appeal this 
both day (>| December, A. 1). Issd.” (Chumuasero XN Chadwick, ot 
COULS? for platntills, Alex. II. Beattie, clerk, 

MS And on the 17th day of ecember, A. D. Iss], the said 70 
pellant tiled herein his undertaking Ol appeal, is follows, 
VIZ ‘ 
Unde linge Appeal. 
Title of cause. © Title of court. 


Whereas the defendant inh the Alove-entitled action Is sutocotrt to 
appeal to the supreme court of the Territory of Montana from a 
decree mmade and entered in said éetion in the said district court in } ~ 
favor of the platntitts and agvulinsté&aid defendant on the Both day 
of May, A. DISS], tor the abatenjent of the alleved nuisance and 
the cost of suit: Now, therefore, aim consideration of the premises 
amd of such appeal we, the undersgned, John T. Murphy and Abram 
Sands, of the county of Lewis andéClarke and ‘Territory of Montana, 
do hereby Jomtly and severally undertake and promise, on the part 
of said appellant, that the said appellant Will pav all damages and 
Costs Which Prick Ly aware d Oran st the sail deferment nid clpepn lant 


> 
. 


} ,° ' . —_ : 
on the appeal or on a dismissalthereof, not exceeding the amount 


of three hundred dollars, in which sum we acknowledge ourselves 
jointly and severally bouné. And whereas the appellant is 
be desirous of staving the execation of the said decree soappealed 


from. we do further, in gonsideration thereof and of the | 
am ? 


. , —- shee ' ** , '* : sf a . . . 
prPerry ds S, JOUTICIN ane severally aidertake A\ prePeotiiise, ried da iiC- 


= ‘" er OM a ; 
Knowledge ourselves further jointly and severally bound in the fur- 


ther sum of three hundred dollars, that if the said) decree appented 
from, or any part thereof, be affirmed, or the appeal dismissed, 
the cLpoy Lserat Wil prury the cLrbpcotagat directed to be prea li thi reby, oy 
the pra Of stich amount as to Which the silhiie tial] be atlirnaed at 
athirmied Ont in paar, tied al] ‘damanes © WV Costs whieh shicil] bi 
awarded against the cUpeyo ant ontthy appeal : anid that curing the 
possession of the alley or premises mentioned in plaintiff's amended 
complatat and ta the deeree heretn by the appellant, the appellant 
: . 7s 
Will not commit or sutter to be catmmitted any waste thereon send 
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t 


if thie siild at cores 


Se « aie ameinenes 


SHIRLEY C. ASHBY VS. SIDNEY M. HALL AND HM. PARCHEN. 15 


will pay the value of the use and occupation of the property so de- 
creed to be delivered from the tine of the appre! until the delivery 
of the POSSess10nN thereof, not exce eding said sum of three lundred 
dollars, which said sum has been fixed by the said district court as 

the amoulst Dhecessary to stay the execution ot ~ste decree. 
4 And, whereas the appreliane Is desirous of stay ly the eX. 
eution of the said deerce so appealed from as to the costs 
mentioned therein, we do further, in consideration thereof and of 
the premises, jointly & severally undertake and promise, and do 
acknowledge ourselves further jointly and severally bound in. the 
further sum of nine hundred and tiftv dollars (being double the 
dimiount harmed 1 the iit decree lor sail Costs), thrat if the sith 
decree appealed from OF UNV pRaer thereof in that respect bee caflirnnedd, 
or the appeal dismissed, the appellant will pay the amount directed 
to be paid thereby, or the partof such amount as to which the same 
shall be aflirmes if atlirmied only 11) Peart, thot « vcecod the ite “tltn 
of nine hundred & fiftw dollars, in which sam we do further ae 

knowledge ourselves jomntly Vo seve rally beotanneld, 
Witness our signatures this 17th dav of December, A. DD. TSST. 
JOHN T. MURPILY 
A. SANDS. 


(Ilere follows iustification of stuurettes.) 


3h) In the District Court, Third Judietal Distriet, Lewis & Clarks 
County, Montana Territory. 


Sipxey M. Hane and Plexny M. Paneten, Respondent, 


i 


Srikcey Co Asupy, Appellant 


I A. TL. Beattie, clerk of satd court, do hereby certifv. that the 
foregotng thirty-four preugee =, bitarnntos reel frome | te 4. Pyke HsiVe, (orl 
turnoa full, true, and correct transcript of certain pole vlings, records, 
and procecdings filed, made, and had in the above-entithed action in 
ible district coturtl as the same remain on file cinied ‘) 

ln withesss whereot Thave hereunto set my band and affixed the 
seal of said court this loth day Of December, ALD TSS] 

“eral cof’ f Dist. © 


St) ln the Supreme Court of Montana Territory \ugust Term, 


SHIRLEY ¢ \=9t) Vperelicnt 
. ‘ 
Beit remembered that perenne term of Alig \. 1) ISS2 
’ ’ 
the above-entitled cause was brought inte the suprem \l 
fata fberritorv bv virtue of an appeal bv tiltny herenn the transeript 


’ , , , 
fite record of thie district court ib scaled Catise 
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And said cause coming on to be keard before said supreme court 
on said transcript of record the sanve was argued by counsel. 

Whereupon the court took the sade under advisement to the next 
term, to wit, the January term, A. BP. 1885, of said court. 


And afterwards, at the January tprm, A. D. 18835, of said supreme 
court, said cause came on before tie court for decision and judg- 
ment on appeal. Whereupon the Burt delivered its opinion herein 
as follows: i 


Ob Lr) the Supreme (‘ourt of udltens Territory. January ‘Term, 
ISSp. 


Sipxey M. Tane and Texry M. Pagecites, Plaintiffs & Respondents, 


f 


ae | 
SuinLey C. Asiupy, Defendant & Appellant. 
Appeal from ord District —Lewis and Clarke County 
\ pinion of court, by Wade, chief justice. 


rae . e- = ° } 
This controversy arose over a stripof land 16 feet wide on Rodney 
street, In the town of Elelena, and extending westerly 90 feet In the 


rear of lots owned by plaintiffs, Which they claim: is an alley, and 
prosecute this action ice have the ecitine <0 declared ill Lo porpet- 
ually enjoin the defendant trom: olestructing the sat The defend- 


ant denies that the vrounad ix, or® that It ouclit tor ty declared, an 

alley, and claims to own the same by virtue of a deed trom: the pro- 

bate judge. Qn the trial the court found the following facts ane 
conclusions of law: : 

os First. That Seott s addition to the town of Tlelena was laid 
out, surveved, and platted Mn the spring of the vear DS66 with 

sixtecn-feet alleys through the centre of the blocks thereof, in an 


easterly and westerly direction, Inewhich was comprised the 0 feet 
of alley in’ controversy, the title fo the ground of which, and as to 
all the ground occupied by the gtown. and the streets and alleys 
thereof, being at the time, and until the entry of the town site in 


IS60, in the Government of the Cited States. 


—_ — a , 
Second. That thi Oorpordn i] oceypants of the lots chelportiinigy tliat 


. » y } : : " ’ : 4 4 ‘ ‘ " s +s 
portion io] the alles PiVaoived ih hls aCrilony respected allie recounized 
4 Ls ] + : . ; . ) .* : 1 : " ’ } 
xsi alle Ve as dla ther grantees Ula successors Th terest, Ul toahe 
, , , | ° , 
at the date of the entry of said WOW) site by thre percolate Hhaddiere of 


. ? ’ ’ . . } 1 
Salad county, atia thiat thie Poesy CILVC peeercie = hereto gees poten tllied Tee 


} 


. } } ? . } ° } ’ } } 
ecerved deeds to their tots adjacent thereto bounded DV sald alley 
. - ° . ‘ " . . : ’ . a 
ana In locating, fenernyg, anid occupying Lhieir lots re ad Cea. marke, 
, 4} os ee oe 14 , } eat 
dha bOUMded sald atieV > ana at thre We- Pri tmotdnadaryv of thre eroiuhed 
. 4 

7 } . , , . 
In Controversy ahd at the zeasterh bowndarv of the Watson 
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op leet neprttena heer see sdaee piatted In TS66, was obstructed 
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‘ ; Zt . . i i , ’ : ° 
DV a fence shortiv atter the alley Was laid out ane surveved, 


: a Pie ’ 
and thereatter Was hot opened or used as an allev westward from 
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Third. That the 90 feet of said alley wis used as an alley during 
the vears IS66, ISG7, TSOS, TS60, TST 4. and ISTH, py to the date of 
the obstruction thereof by defendant. ‘The principle seas to which 
the alley was put was for taking In wood and hay and for ingress 
anid CETCSS of the cows of the cheb pane Ht occtipants out the rilley Wiis 
it thoroughfare so faras a street with an outlet at one end and closed 
at the other can become such. 

hourth. That the said plaimtils and their predecessors in interest 
have erected valuable improvements upon thei lots adjacent to said 
WO feet of alley, and baad and hele a rierlit of prrerprerts therem at the 
time of the entry of said) town site by site prrenncate judge, nel the 
Sime Was usedas an allev by all the Inbabitants of said) town re- 

-iding in the viemity thereof. 
jt} heitths. Phat the ithe? Wiis atl alles ul the Lite of the acquit. 
sition of the title of the defendant and its predecessors ity 
Interest lo the lots OWlie 7 yy bitte veh pence lil thier ter, catied Wiis so desiy- 
hated nT lis decd lo snd prdent ne rty, ani Wiis acquis <cor shied recog. 
nized in-as such by himself and grantors up to the time of lis ob- 
struction of the same 

Sixth. That the Phhitp) of the town. mae L\ direction of the pre 
bate judge fis trustee atic pores tite to thie COUTTS COTM Iss lollers 
anid approved ly thi Hib Unde this tow ~Ite uct, diel Phen ~how threat 
No aetion of the COLLET CODMEEEISSLOM- 


the /ocus in qi Was an alley, 
lay Cott this crowned cts Gill alley, hivghwav, or eu. 


ers has been taken te 
No appeal or proceedings were ever taken from the survey 


orimap made by direction of the probate judge amd tiled with) the 
brerstred cf eotuntyv 


fi “Nite. 


; tue wet n* wo ‘ 7 ee iG lv 

county clerk and recorder and approved by the 
Commissioners > to appeal was yer taken trom the decision and ae- 
Pheot) of thie probate rtyeden COVES lhe? this prrerprerts Les thie a ic riedsanit, 


i" 4 


or from the survey and imap whereby the allev was ignored 


’ 
, 


sinned thy sihtune pout (MOoWh us a tot tor scale 
et vepith That penl pare | eclipanits by ~sited prrotvat judye to 


| LD descrcenep hn ,. \ 1) 
—tinede ¢ try odbds any 


<wer, and on the — vo - 2. recery a ocleed therefor 
from the prob 
And as conelusions o| foun 
‘irst. That at the time of the entrs t said town 


as © ] , 
tee eer ' 


14 
i 


| 
14, SHIRLEY ¢. ASHBY VS. SIDNEY:M. HALL AND H. M. PARCHIEN. 


town sites on the public lands, RAvised Statutes U.S., see. 2587, in 
substance provides that whenever stny portion of the public lands 
have been or may be settled uponemd occup nedasa town site it shall 
bye lawful. in Cuse such LoWh be Inycorporated, for the corporate iill- 
thorities thereof, and, if net Incorporated, for the judge of the COUNTY 
court for the county In which such town is situated, te enter at the 
proper land office the land so settled and occupied, In trust for the 
several use and benetit of the occupants thereof, according te their 
respective interests, the executioniof which trust, as to the disposal 
of the lots in such town, to be cofducted under such regulations as 
may be preseri bed by the Legislature of the State or ‘Verritory in 
which the same ia be situated. 

See. 2591 Rev. Stat. provide = that any act of the meee not made 


in conformity to the regulations alluded to in section 2387 shail be 
void. 
4 The statute of the Terrifory in aid of this trust and to carry 


the same into effeet. in substance, provides that the judgeoft the 
probate court shall, within threemonths trom and after the entry of 
the town site, unless a survey andan accurate map or plat thereof has 
been previously made, cause the same to be surveved and a plat 
thereof made. which SUPVeEYV ay pdt shall conform as near as hia be 
to the existing rights, Interests, dnd claims of the occupants _ reod, 
Which survey and plat shall be ‘submitted to and accepted by thre 
board of county commiussioners¥in the COURTY Where the town ts 
situated: that the town site shall be surveved into bloeks, lots, streets, 
and allevs: that the plat of such town shall be tiled in the office of 
the COUEV recordey, ane therea®*ter Lire streets anid sulle v= dhespon ited 
In-such plat shall remain dedicated to the public use forever. 

tev. Stats., LZOT-120s. 


a dp pears froma thi eee of the court that in the spring of 
IS66 the town of ELelen i¢ Was surveved and pl ted, cerpel throat 

| | the ground ini question Was by this survey and. plat designated 
as an alley, and was so ised by the public for and during the 

vears IS66, IS6,, IS6S, TS0o) 1870), and Isal, py te the «ate of 
the obstruction of the “lne Ry. thre « 
occupants of the lots adjacent fo said al 


: tm 

lefendant: that the origihial 

* 3 =pocted and recognized 
' ' 

the salbhne as all dite Vv, tts dic Ulhy it erantees ana stleeessors Tb literest 


ié 
|} 
i* 


ly to the date of CLEP (y] the town <ite by the probate | Vth lo thisat 
both the plaiutittsand the detgndant aceepted and rec ved | the tn 


their lots adjacent thi reto ane bounded by said allev, and that in 
locating, fenerng, and oecupyinig their lots respected, marked, and 


’ ’ ’ ? ? ec ’ ’ , . 
Dun beredd., bhootlleded —sinid lla Jhotoniv the purties iT retoo cada L thre ae 
predecessors In interest but the general public reeowntzed. used, 


accepted, and respected said) ewound as an allev and rt ul for all the 
three vears next prior to, ane edie at the time of the entry of the 

town site by the probate judge 
These tindings were authef®ized by the allegations of the com- 
|? aint. whieh avers that the plarntith tacued toceony dan thee preehe : 


Le nble cl] red quict pds =~j4)). l}s«’, “nied C*L).;aoV Ure an oft thre erpenta das 
mn coutroversyv as au ye V, casement, abe rierlit of Wii. ; rial 


Sa 
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that the same was so used, set cLpRart, canna hjyoved by the common 
consent of adjoining clatmants, and, by gencral usage, prior to the 
survey and entry of what is known as the Helena town site. 

Prior to that time all the streets and alleys of the town could 
only have been used as such by common consent and eoneral Usage. 
Prior to that time the titie to all the land covered by or included 
Within the town, as well the streets and allevs as the lots, was in the 
Government, and the survey and plat of 1566, as to streets and 
alleys, derived all its vitality from general usage and common con- 
Sent. Technically, the occupation of the lots and the use of the 
streets and alleys was a trespass, and the purpose of the act of Con- 
gress providing for the reservation and sale of town sites on the 
public domain was enacted to enable the occupants of lots so situ- 

ated to become the owners of the land they <0 occupied, and so 
Ab the act provided for the entry at the proper land office of the 

land so oc upied In trust for the several use and benetit of 
tle occupants thereof, according to their respective interests. Dis- 
posing of the lands covered by atown to the OCCUPIES, anecording 
to their several rights and interests, could not be done, except that 
the streets and alleys there in’ public use were reserved to the 
public. 

The trustee was to dispose of the lots under such regulations as 
the local legislature might prescribe, and any departure frome such 
regulations rendered his acts void. These regulations could not 
enlarge or diminish the rig! 


ehts or interests of the oceupants of the 
lots. And so our Legislature provided that the survey and plat of 
the LOW] site should COMONIE Gs Tet! \- rarerlit be to the visting 
rights, imterests, and claims ofthe occupants thereof. The lots 


were to bi Surveved ana thie streets and allevs as thev existed perio 


} . . ’ I | } 
to the entry Were to be Pespect i ailiad Fe ooniZed, ror ith diar Ollie 
, : : et } ;% ‘ t ‘ + | ’ i — ’ ; ; ' | ’ 
Diakhihe biel Ulae OCCUPIES OF at [es Sea . PF f ‘il BOE ™ Gl COD] tidic len dae i] 
‘ , ’ . , . " : 
. - , ; ad? ' ‘ S et — ' 
several rigrtits ct]iel Hiterest- ait i ahi ltl “tiPV Gy col Ulye Poreotocate 
. , j é | - ’ ‘ . 
itudge must conform to the old survey, by y h the occupants 
| ] le] + ] ’ } ; ’ ’ y,? ’ ? ‘) , " ’ +} 
i hile iif finial cree | ' i ' ' i 7 ct? t if ‘ i ¥ ‘Fi iit 
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( 
Ls dedicated. The Legislature was only authorized to regulate 


the sale of the lots. 

The act of Congress providing the means whereby the lots might 
be conveyed to the occupants aqording to their several rights cine 
interests in a town situate on the public domain which, before such 
enactment, had been platted ang surveyed into blocks, lots, streets, 


and alleys which were recogniz&d and used as such by the publie, : 
and by which the occupants, in.the conveyance of their possessory r! 
interests or titles, bounded and tleseribed their lots, was a dedication > 
of the streets and alleys, as the ‘V then existed, tothe publie use, and : 


the act of the Legislature, either enlarging or diminishing such 
dedication, thereby enlarging or diminishing the rights and inter- 
ests of the occupants to their logs, was not authorized and did) not 
conter any rights. If it did, then private property might be taken 
for public Use by means of a imere suryey und plat by it probate 
judge. 
The occupants of lots under thie old survey acquired certain ease- 
ments, rights, and interésts in and to the streets and alleys 
49) which had been opened and used as such adjacent to the 
lots so occupied. ‘The tgust im the probate judge attached to 
these rights and easements the same as it did tothe lots themselves. 
Hey became the trustee of the o&cupants for all their interest or right 
in or pertaining to the lots. elf before the survey and entry by 
the probate judge an occupant; had acquired a right or interest in a 
public street or alley, it became as much the duty of the probate 


judge in the execution of I; Hs trps st to protect such right or Interest as = 
to protect the occupant’ = Interast in the lot itself, | 
The act of Congress authorizing a conveyance to the probate judge, 
in trust for the use and benefit bf the occupants of the lots according ; 
to their respective rights and interests, is a grant, and carries with it 
everything Necessary anid req Ugsite to make it operative. In order ' 
thus lo convey to the occupants — their rights and easements in the t 
sirects and ; lle Vs hills! be pr¢tected. The te ‘fore, the eri ant oft the 
lots by Congress to the o¢c upants according to their respective 
ay Interests necessarily recognized the existence of the streets F 
and allevs as then laid ut and used, and such grant was a \ 
dedication of the same to the public use. { 
The right of occupants acerged before the entry of the town site ( 
by the probate judge, and the -mere fact that his plat and survey 
fuiled Lo de short austreet or ajle: + as it t XIs <ted be ‘fore lis entry ane 4) 


survey does not thereby destroy such street or alle yoand change - 
cround occupied by the same Mhto a lot that ean be sold. And so. 4. 
for the same reason, if his plat@and survey had designated aime " 
theretofore oceupl dasa lot. as an alley, or a street, such designa- 
tion would not in any manner affect the right of the occupant to 
hislot. All the powers of the probate judge as trustee are exhausted 
when hie has conv vod to the Oe Upeinits their lots according to they ir 
several riehits and interests, ‘ 

This case was once before this court on ditler rent ple: adings and 
issues, and with no findings of fact. and it was then decided that an 


alley could not be formed ordleclared by a mere deseription in 
§ 


~~ = 


x 


SHIRLEY (. ASHBY Vs. SIDNEY M. HALL AND H. M. PARCITEN. = 10 


ay | il deed from the trustee, and this for the Peasotl) that the trustee 
had no authority to alter or change the streets or alleys as 
they existed before the entry of the town site, and that if lh did 
lis act was void. 
2? Mont., 4S®. 


out threat decision does not atlect this Ciise or the rivlits 7) the puer- 
ties wherem the Issue Was as to the « Xistence of an all ¥ before the 
entry of the town site, and where ‘there are finmdines of fact that such 
an aliey did exist and was used us such by the public prior to that 
Lite. 
Thie judgement Is aflirmed with costs 
DS. WADE, 
Chick Justice 
bh. J. CONGER, 
; Asso. Justices 
iled Janey oO), TSS25. 
Lh. ALDEN, Clerl 


Thereupon jyudgnmient (ot) cuppreat Wiis ete rea an “sited Critlse’ TLE Cone 
lormity with said opinion in words & figures tollowing, viz 
yy. : Judgment (pil Appeal 
In the Supreme Court of Montana Territory. August Term, ISS2 
January v ri, ISSs. 


Sapxey M. Tanne and Texny M. Panenes,. Plarntitls & Ri spondents, 


iw 
. 1) 
Saimcrey ©. Asupy. Defendant A Apopeliant 
7 '% '* , | . : ’ ) 
Wihiereas in the present teri of J\ bertast, aba thane Veur aot cond Lore 
housand eiekt handred and cightv-two. (ie ahove-entitind an 
odie Phicetissilled ere iT phiraeireed atped ¢ ral , WO) iif suet ey & ' & ri¢*ed @°si ,™¢ 


Wis brought into the supreme court of the Territory of Montana by 
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And on the 7th day of February, 1885, said cause coming on to 
be heard before the court on Appellants Inotion for a rehearing 
herein, on consideration it is ordered by the court that said motion 
be overruled. 


@ 
And on the same day, on thie application of the appellant, 
ot it is ordered by the court that the said appellant be, and t 
hereby is, allowed an appeal from the Jadgment and order of | 
this court in said cause to the Supreme Court of the United States, ' 
and that the bond on such appeal be fixed in the sum of tive hun- : . 
dred dollars, with suflicient sureties, to be approved by one of the 
justices of this court, and that upon the execution, approval, and 
tiling of such bond or undertaking a supersedeas be granted herein. 


And on the Sth day of March, A. D. 18585, said appellant, by his 
coansel, filed herein his petition for appeal, of which the following 
Is a COPY, VIZ: 


‘ . . 
Ps fition. 
: 
Ir. the Supreme Court of Montana Territory. January Term, A. D. 
Isso. In Chancery. 


SipNey M. Wane and Hexry M. Parcien, Appellees, . 


Suikmbey ©. Asiuby, Appellant. 


he) To the Tlonorable Decius S. Wade, chief justice of Montana 
Territory : 


oO 
4 ? { : 1] - , i ; ° 
Plie defendant and appellant in the above-entitled cause, to wit, ‘ 
‘ 
<a on chive r ef alles clicw, re Fr nit 
Shirley ©. Ashtyv, respeetfaliv sows that this i a surtoim elimeers f 
‘ . . 
] . - bn @ i } - - 
ior ui decree adechirihy a Cel ina Strip on prare i «9 lspnied ae thie bowh 
. a . é ’ } ’ ‘1 ’ . . 
Ol [lelena. Montana Perritory. Particulars described Bp pelarntitts 
} +. _ wlliarce& + . : sabal owl as } 
complain hmerelh, to De all alieV, Cusenent, o1 retrlotie ty rwowave: that 
] ’ . 5 a a ° ‘ , 

ata term of the supreme court gf the Territory of Montana, besun 

* ] -) ] i 4° | eS a + ] ] uP ‘ : , o~ } . ae 
on the Znd dav of Januarv. .\ ji’. PSS, a Thal pidement Was ren. i 
a) ’ " ° . } } 
dered) WW thie nbvove cause ithirmiine Liver Ptpedortnpe nye and (reco of thie 

} ' . ! > ve } > 8 oat 
court below abled Granting the peaver of rolaagnititls Podid, chdaed anorder 
f . ~ . . . , ’ 

of the court to execute and enforce the said judgment and decree 
} . . &has ; ‘As " . ; se «3 8% ] fryer ‘ ‘ ] : 

pmerell i iis ] moe Priie Pr sti - pidt Presa ‘ 


oy . 
’ 
"4 t ~ y*y ; " ’ ‘ 
an ié ott L «ks bier] 1 ter thee 
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of the United States in such cause provided, conditioned as therein 
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required, and asks that said bond be approved, to OpM rate as a Super- 
sedeas. | 
W. F. SANDERS, 
Nolicitor for A py line. 
I allow this appeal. 
(Signed) D. S. WADE, 
Chief Justice. 


And afterwards, to wit, cot) the Ith day of Mareh, A. 1). ISS5, the 
sald appellant filed herein his undertaking on appeal pursuant to 
the order of the court, of which said undertaking, with the endorse- 
ments thereon, the following Is it COpy, viz: 


oF Know all men by these presents that we, John TL Murphy 
and William Hudnall, of Lewis and Clarke county, Montana 
Territory, are held and firmly bound unto Sidney M. Hall and Henry 
M. Parchen in the full and just sum of five hundred dollars, to be 
paid tothe said Sidney M. THatl and Henry M. Parchen, their cer- 
tain attorney, executors, administrators, or assigns, to which pray: 
ment, well and truly to be made, we bind ourselves, our heirs, exee- 
utors, and administrators, Jointly and severally, by these presents. 


Sealed with our seals anc dated this 12th day of March, A. 1). 
1SS33. 


Whereas, lately, at a term of the supreme court for the Territory 
of Montana, ina suit pending in said court between Sidney M. Tall 
and lHlenry MM. Parchen, its platntiths, sani Siirley os Ashby, us de- 
fendant, there was rendered a time yinclrnan nt and deeree mn faver of 
the plaintits and against the said defendant, as will tally appear 
from the transeript of the record in satd case, and the said defend. 

int having obtained itll ores r allowing itt) cipppretl Li prene il }e'- 
Os tition filed therefor, and tiled a Copy thereof mm the elerk’s 
otlice of the said supreme court for the Territory of Montana 
lo reverse the judginent ania deere inh othe dforesd | stlit, anid 
Is citing ane admiontshing 


, ’ 
if the United States 


a eltation directed to the said peheadnatal 
thier te beer canned (Upper at a Stlp renin Court 
to be holden at Washington on the first Moneda 
Now the condition of thie shove obligation I~ Stl] thy if vi thie “iil 
defendant shall prosecute tis said appre! 


, . e . »} <a } , , : : . , 
diairmniaigves and costs if he shall fairl to make wood his priech, aabiel staael 


\ cy! C deetentoey rie’ XI 


tor eflect fidied Chis Wer i 


pavosuch sum as may be. recovered fo 


eceupation of thr pretnises In Controverss beer 
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Territory OF MonTANA,| 4 
Lewis & Clarke County, j° 


oY We, John TP. Muarpliy ang William Hudnall, both being duly 
sworn, depose and say, and each for himself says, that he is a 
citizen of the United States and pf the Territory of Montana; that 
he is worth the sum of five hundred dollars beyond the amount of 
his debts and that he has property hable to execution equal to said 
sum. ‘ 
JOHN T. MURPHY, a 
WILLIAM HUDNALL. 


Subseribed and sworn to before me this 12th day of Mareh, A. D. 
LSS3. 


W. E. CULLEN, 
; Notary Public, M. T. 
[ Endorsed : Filed & approved by DS. Wade, chief justice, March 
i. $066. 4, &. Alden, clerk. 


And on the same day, to wit, the 12th day of Mareh, A. D. 1SS5, 
said appellant tiled in this cause dis citation, of which, with the en- 
dorsements thereon, the following is a copy, viz: 

4 
H0) UNITED STATES OF AMERIGA, 88: 
fo Henry M. Parchen, Chumaserd and Chadwick, and E. W. & J. 

KX. Toole, his attorneys of record, Greeting : 

You are hereby cited and admonished to be ana bppear ata Su- 
preme Court of the United States to be holden at Washington on 
the first Monday-ot October heXte pursuant to a petition for and an 
allowance of an appeal tiled in the clerk’s office of the supreme court 
of the Territory of Montana, wherein Shirley C. Ashby is appellant 
ane Ilenry M. Parchen ¢f a/. are appellees, to show cause, if any 
there be, whiv acertain. tinal jud&ment and deeree in favor of said 
appelles, asin the sald petition ct cult appeal mentioned, should not 
be corrected and reversed, and speedy justice done to the parties in 
that behalf. ® 

Witness Honorable Decius 8. Wade, chief justice of Montana, this 
Sth day of Mareh, A. D. 1SS3. é 

' DS. WADE, 
: (hich Justice 


. * , 7) ..« , : ; — . 
t}] Mndorsement: Service ofghe within citation made this 12th 

dav of Nareh. \ 1) ISN ¢@ Chiu ro WW (‘hiudwiek. a ~ pe * 
& J. WK. Toole, att vs for deft in-error. Filed M’ch 12. ISS3. I 


t. Alden, clerk. 
HL In the Supreme Court of Montana Territory 
Sipsey M. Hann and Hexky Mo Pancies, Appellees, 


SHIRLEY ©. Astiny, Appellant 


’ i . 2 
I, 1. R. Alden, clerk of the supreme court of Montana Territory. 
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do hereby certify that the foregoing sixty-one pages, numbered from 
| to G1, contain a full, true, and correct transcript of certain plead- 
Ings, records, and proceedings filed, made, and had in said cause 
above named, in said sUpreme court, as the same pear on file and 
of record in my office. 

In witness whereof IT have hereunto set my hand and atlixed my 
official seal this Sth day of May, A. D. 1883. 

[Seal Supre me Court Montana Territ TV. | 


endorsed Oh cover: Montana Territory “Upredie court. No.276. 
Shirley C. Ashby, appellant, vs. Sidney M. Hall and Tlenry M. Par- 
chen. iled 10th September, LSS:). 


#nthe Supreme Court of the ited States. 


SHIRLEY C. ASHBY | 
r. 
° . No. 37. 
SIDNEY M. HALL axyp HENRY M. 
PARCHEN. 


On aL pp al from the Napre shee (iuurt or qi rritory or 
Montane. 


BRIEF FOR APPELLANT. 


The defendants im error, the plaintiffs in the court 
below, in their rmended complaint aver that since the Ist 
dav of May, 1865, they, and those under whom they claim 
had been owners of lots Nos. 35, 54. and 35, in block 2S, 
in Helena City, in Montana Ter., with all the appurtenan- 
ces, casements, and rights of Wit thereto helongins ; that 
they hisacl been in Possession of sand lots and in the ist 
and enjovment of an alley, easement, and right of way to 
and from their premises ; that said premises so claimed as 
an alley or ensement Is SIXteen feet w hile, and extends along 
southerls end of said lots te Ped nies street : that said 
right of way is necessary to the use and enjovment of said 


lots, ane Wits reserved for such PPP prose yy thie probate 


a 
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judge of the county till about: Ist May, 1872, when the 
defendant (plaintiff in error) wrongfully and unlawfully 
obstructed the same by a fence, and has continued it ever 
since, 

They pray that defendant may be compelled to remove 
the fence and be perpetually enjoined fronvobstructing the 
said alley in any manner whatever. 

The defendant below answered this complaint, and de- 
nied it allegations so far as the right of way was claimed. 
He averred that in the survey of said town-site authorized 
by law to be made, which was submitted to and accepted 
by the Board of County Commissioners, the /vcws om quo 
Was hot laid out as an alley, but Wiis accepted iS part of 
the domain of the town lable to entry accordingly, and on 
3th Mareh, 1874, he, the said défendant, applied to county 
judge therefor, and the same Was conveyed to iim, ane | 
he is now the owner and holder of the same. 

The court below found the following as the facts in the 


ceccrnccemmte 


CASE : = 


First. That Scott’s addition to the town of Helena was 
laid out, surveved, and platted in the spring of the vear 
L866, with sixteen-feet alleys through the centre of the 
blocks thereof, in an easterly and westerly direction, in 
Which was comprised the 90 feet of alley in controversy, 
the title of the ground of which, and as to all the ground 
occupied hy the town anal the streets anil allevs thereof, 
being at the time, and until the entry of the town site in 
1869, in the Government of the United States. 

Second. That the original occupants of the lots adjoin- 
ing that portion of the alley involved in this action re- 
spected and recognized said alley, as did their grantors and 
successors In interest, up to and at the date of the entry 
of said town site I, the probate jude of sal connty, suniel 
that the respective parties hereto accepted and recerved wy 
deeds to their lots uljacent therete, lowuneded byw saad llew, | 
and 12) locating, feneine, and OCCUPA ie ther lots respected, 
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marked, and bounded said alley. At the western boundary 
of the ground in controversy. and at the eastern boundary 
of the Watson lot, said alley, as surveyed and platted in 
1866, was obstructed by a fence shortly after the alley was 
laid out and surveyed, and thereafter was not opened or 
used as an alley westward from said 90 feet. There is no 
proof that this 90 feet was laid out as a eu/-de-see. 

Third. That the 90 feet of said alley was used as an 
wlley during the vears 1866, 1867, 1868, 1869, 1870, 1871, 
up to the date of the obstruction thereof by defendant. 

The principal use to which the alley was put was for 
taking in wood and hay, and for the ingress and egress of the 
cows of the adjacent occupants. But the alley was a 
thoroughfare so far as a street with an outlet at one end 
and closed at the other cil become such. 

Fowth. That the said plaintiffs and their predecessors 
in interest have erected valuable improvements upon their 
lots adjacent to said 90 feet of alley, and had and held a 
night of property therein at the time of entry of said town 
site by said probate judge, and the same was used as an 
alley by allthe inhabitants of said town residing in the 
vicinity thereof. 

Fifth. That the same was an allev at the time of the 
acquisition of the title of the defendant ane his predeces- 
sors In interest to the lots owned hy him adjacent thereto, 
ana Was SO designated in his deed to the sittel property ‘ anil 
was acquiesced in and recognized as such by himself and 
his vrantors up to the time of lis obstruction of the same. 

Sixth. That the map of the town, made by directions 
of the probate judge as trustee, and presente | to the 
county commissioners, and approved by them unaer town- 
site act, did not show that the (/ocws mm gue) was an 
alley. No action has been taken by the county com- 
missioners to lay out this ground as an alley, highway, 
or cul -de-xete, No cuprprezel or proceedings WeTe ever 
taken from the survey or map made by directions of the 
probate judge and tiled with the county clerk and recorder 
ana approved yy the boare of comnts COMMIISSIONerSs, No 
appeal Was ever taken from the decision ana action of the 
probate judge conveving this property to the defendant, 
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or from the survey and map whereby the alley was ig- 

nored and the same put down as a lot for sale. | 
Seventh. That notice to occupants by said probate 

judge to prove up and enter their lots was duly given. 
Eighth. That said defendant, on the 6th day of Decem- 


ber, A. D. 1871, made application to enter the property J 
designated in his answer, and on the — day of 


1872, received a deed thereof from the probate judge. 


THE LAWS APPLICABLE TO THE CASE, 


The law of Congress approved March 2d, 1867, found 
in U.S. Statutes-at-Large, vol. 14, pages 541, 542, which 
finds its place in the Revised Statutes as § 23587, provides, 
“ Whenever any portion of the public lands have been, or 
mav be, settled upon and occupied as a town-site, not sub- 
ject to entry under the agricultural pre-emption laws, it is 
lawful, in Crise such town he Incorporated, for the corpor- 
ate authorities thereof, and if not Incorporated, for the 


_— 


judge of the county court for the county in which such sea 
town is situated, to enter at the proper land-oftice, and at 
the minimum price, the land sot settled and occupied in 
trust for the several use and benetit of the occupants 
thereof, according to their respective interests : the execn- 
tion of which trust, as to the disposal of the lots in such 
town, and the. proceeds of the sale thereof, to be con- 


ducted under such reculations ais Tet bye preseribed by 
the legislative authority of the State or Territory in which 
the same may be situated.” $2391. " Any act of the trus- 
tee not made in conformity tothe regulations alluded to in 


section 2387 shall be void.” 


By this act of Congress the mode and manner of dispos- 
ines of the lands embraced within a town-site, and the exe- 
cution of the trusts imposed on the corporate authorities 


of such town, or i)) the absence of ith Incorporation On) 


_ 


5 
the county judge, are to be prescribed by the Territory's 
Legislature. 

Congress delegated this duty to the corporate autheori- 
ties, or the county judge, under such regulations as may 
he prescribed by the Levislature. 

It will be borne in mind that up to the entry at the 
land-ottice by the corporate authorities, or the county 
judge, the title to the land was in the United States, and 
no one had acquired any tithe to these lands until the same 
Wits perfected under the liws of the ‘Territory passed in 
pursuance of § 2587. 

The laws of the Territory of Montana, passed in pursu- 
ance of § 2387 are found in Revised Statutes of Montana. 
pages 664, 665, and 666, under the head of Town-Sites. 


The sections which bear on this are the following : 


Sec. 1205 provides that whenever the citizens of any 
town located upon publie lands of the United States shall 
desire to obtain title to the town-site, the corporate au- 
thorities of such town, or if unincorporated, the judge of 
probate court of county, whenever such desire Is certified 
by petition of the majoritvs vf the resident property 
holders, shall enter the lanl it proper lane office accord- 
ing to act of Congress approved 2d March, 1867, in trust 


for uses and benetit of the eceupants thereof according . 


to their respective Interests, 

Sree. 1206 gives to such corporate authorities or judge 
full power to do all acts and things necessary to the entry 
of said land at proper land office. 

Sec. L207 directs the corporate authorities or judge 
within three months after such entry, to cause the same 
to be surveyed and a plat made thereof, which shall eon- 
form, as uear as may be, to the existing rights, interests, 
and claims of oOccmpants thereof, unless it survey and mec. 
rate plat thereof has been previously made. 

Sec. 1208S. “Such town site shall be SuUPrVves ml inte 
blocks. lots. streets, anid aller s. bruit hee lot shall exceedk in 
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area 4,200 square feet ; and the, plat ‘of such town shall 
be filed in the office of county recorder for the county in 
which such town is situated, and.thereafter the streets and 
alleys designated in such plat shall remain dedicated to 
public use for ever.” | 

Sec. 1209. Immediately after survey and plat the cor- 
porate authorities or probate judge shall cayse a notice to 
be published for two months of ‘such entry, and requiring 
every claimant of any town-lot to file a statement of claim 
within two months «fter the first publication of the notice. 

Sec. 1210 prescribes how claim shall be made and what 
the statement shall contain. 

Sec. 1211 requires claimants to:prove their claims within 
six months after the expiration of notice. 

Sec. 1212 limits the number of lots to each claimant. 

Sec. 1213) requires corporate» authorities or probate 
judge, when claim shall be proved according to law, and 
if there is no conflicting claims to make claimants’ deeds. 

Sec. 1214 fixes fees to corporate authorities or probate 
judge. } 

Src. 1215 provides for hearing and settling a dispute 
in regard to right to deed to any lot or lots, and for 
making a deed after ten days from such settling. 

Sec. 1216 provides for an appeal to the district court 
of the county if claimant feels aggrieved by decision. 

Sec. 1217 provides for suspending deed while appeal is 
pending. 

Sec. 1218 requires a deposit of S10 when such appeal 
is taken. 

Sec. 1219 provides for raising funds to defray the ex- 
penses of entering, surveying, and platting town-site. 

SEC. 1220. The residue or lots in possession of the cor- 
porate authorities or the probate judge, as the case may 
be, and unclaimed after the expiration of the sixty days, 
it shall be the duty of the probate judge or corporate 
authorities. Mf the Cust ay be. to post up notices, or 
cause the same to be done, in at least four public places 
in the county in which said town-site is located, at least 
ten davs before the sale, that he will offer and sell at 
public sale, all of or so many as he may think proper of 
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the lots that may remain unclaimed at the time advertised 
and offered for sale; not bringing at least the minimum 
price as set forth in an act, (of which this is amendatory, ) 
shall be subject at any time thereafter to private entry at 
the minimum price. 


It is believed these are all the provisions of law relating 
to and governing the disposition of lots in the limits of a 
town-site entered according to Section 2387, United States 
Revised Statutes. 

Under these findings of fact and these provisions of 
the law, the court below, on 25th May, 1881, entered a tinal 
decree that the plaintiffs were entitled to have hold and 
enjoy their easement over this piece of ground, and that 
they have, hold, use, and enjoy the same as an alley and 
right of way without hindrance from defendant, declared 
the fence erected by defendant to be a nuisance, and di- 
rected the sheriff to remove the same. (Record, page 7.) 

The court, in its decision of the case, placed its opinion 
on the fact that the piece of ground in controversy was an 
tlleyv. (Reeord, pages 8 and %.) 

Now, do the facts found and the law justify the concin- 
sion that this was an alley ? 

The title to the whole town-site was in the United States 
till, under the provisions of ¢ 2587, the county judge entered 
this as a town-site. Up te that time there was no title of 
itn kind te any of thr lots, andl ne dedication of streets or 
alles s. Itis true that by OCCUPANCY the settlers had catned 
What Section ZOS7 in its bresnndornncenne’s denominates interests ; 
that is. the \ histel Hiproved these lots. and forthat reason Con- 
UTess chosen aH lnatter of erace, to consider thes hack Some 
Interest in th ‘ots thus improved. It is also true that one 
Scott, without the least authority of law, had made some 
sort of Surves of the town, Ih Which it was divided into 


lots. streets. sane alleys ; andl by this survey an alley was 


ee 


g 


laid down which embraced the land in controversy and 
much more. That all of this so-called alley was long be- 
fore action was taken under § 2387 abandoned as an alley, 
and all but ninety feet was enclosed as part of coterminous 
lots. ; ds 

In this condition of affairs tle county judge took action 
under § 2387. He entered the whole land fs a town-site. 
He became the holder thereof, in trust, for the use and 
benefit of the occupants therept, according to their re- 


spective interests. He was to @xecute this trust accord- 
° . _ ° ‘ + 
| ing to the laws of the Territory above quoted. Now, up 


to this time, the United States had dedicated nothing. 
The title to lots, streets, and alleys was in the Govern- 
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ment, and no title thereto coukl be set up against the 

Government except by proceedings under § 2387. Then 
we must look to such proceedings to see whether this land | 4 
was made an alley as against the claim of plaintiff-in-error, 
derived directly from the Government, and for which he 
paid his money under the provisions of law enacted un- 
der power delegated by the Government. $ 1207 of 
Revised Statutes of Montana directs the county judge, 
within three months after the entry, to cause the same to 
be surveved and a plat made thereof, conforming as near 
as may to the existing rights and tlaims of occupants, un- 
less a survey and accurate plat thereof had been previously 
made. 

S$ 1208 directs the town-site to be surveved into blocks, 
lots, streets, and alleys. : 

Now the county judge Wis to SUPVEY, unless an accurate 
survey and plat had been made. Whowas to judge whether 
such survey and plat had been made? = Who was to pass 
on its accuracy? The county judge. And his opinion in 
this was not subject to review. The fact that he did make 


tosurvey was a decision that Scott’; survey was Inaccurate. 
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In what respects did he decide Seott’s survey anal plat Wis 
inaccurate? The findings only disclose one. Scott's sur- 
vey had an alley commencing on Rodney street and ex- 
tending in rear of plaintiff's lots through the block to 
next street. The county judge saw this was inaccurate, 
for all but ninety feet of such alley his been occupied, 
and that part at least was no longer used. He decided 
that this was no alley, because when he made his survey 
he did not make an alley of any part of it, but made of the 
ninety feet a lot to be sold for benetit of town. 

The Court says this was in derogation of the rights of 
plaintiffs below. If it was and they felt aggrieved by it 
their remedy was given in the territorial law. They first 
had a right to go before the county commissioners and 
object to their approval of the survey; but they did not. 
They still had the right to appeal to the district court to 
correct: this survey and plat, but they allowed the time 
to expire in which they had this right of appeal. 

It is maintained that when this survey and plat made by 
the county judge was approved by the commissioners, the 
town-site of Helena existed acce weling td said survey and 
plat and not otherwise. 

£ 1208 provides that after the plat of the town was filed 
in the office of the recorder, the streets and alleys dexigq- 
vated in such plat shall remain dedicated to public use for- 
ever, ‘This is the only dedication of streets and alleys 
provided for, and, of course, if this ground in question was 
not laid down as an alley in the judge's plat, there was and 
could be no dedication thereof to the public use. But the 
plaintiffs im the court below had = still another remedy 
when this piece of land was sold and purchased by the 
plarntif? In error. 

$1215 provides for hearing and settling a dispute in 
revard to right to deed to any lot, ane for miaking a lewd 


ten days after right is settled. 
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> 1216 provides for an appeal to the district court if 
claimant feels aggrieved by dectsion. 

The action of county judge was tinal, when he decided 
to give deed to plaintiff in error, unless his decision Was 
appealed from and reversed. — + 

The law wisely gives an appeal to persons feeling ag- 
grieved by the action of county judge, but makes his 
decision binding and final unless appealed from and 
reversed. : 

The court below says (page 10:) *“ Suppose the probate 
judge had failed to have designated upon the official plat 
the street in front of the three fots on Broadway, instead 
of having so failed as to alley in their rear, would such 
failure have converted such street into ground subject to 
be filed upon and conveved as the private property of a 
private individual ? ” 

The answer to this question af the court is found in 
the provisions of the Territorial laws. Tf county judge 
had closed Broadway street in vfolation of the rights and 
interests of any of the inhabitants of Helena, their rem- 
edy Was plainly civen by the law above quoted. They 
had the right to appear before the commissioners and O}- 
pose approval of survey, and if hot successful to appeal 
to district court. [f this course was not pursued, they 
had the night to appear before the county judge if he at- 
tempted to convert Broadway Inte private property by 
sale and conveyance. If unsuccessful before him, thev 
had the meht of appea! to the district court. All the 
rights and interests of the inhabitants are most carefully 
guarded by these town-site laws, tuud it is almost impossi- 
ble to lose any such right or interest without the grossest 
neglect on the part of those claiming and entitled to such 
rights. 


It is sugyvested that'the plainest rights of any Mtn 1 
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any State or Territory may be lost by a failure to use the 
proper Means to preserve and defend them. 

Where a right is given and a remedy preseribed in the 
sume statute, the remedy is exclusive of every other, and 
must be followed. 

Sedgwick on Stat., 7, and Constitutional Law, 94. 
City of Boston «+. Shaw, 1 Met., 130. 
Crosby *. Bennett, 7 Met. 17. 


Where a new right, or the means of acquiring it, is con- 
ferred, and an adequate remedy for its Invasion Is yivel 
by the same statute, parties injured are confined to the 
statutory redress. 

Smith « Lockwood. 13 Barb... 2O%. 
Dudlev 7. Mavhew, 3 Coms., &. 


If the defendants in error have not availed themselves 
of the remedies provided by law, they have no standing 
in court. 

Territory ¢. Deegan, 3 Montana, 82. 


In this case the court says, on page SO, in passing upon 
the acquisition of righits in thus vers town of Helena: “ The 
appellant does not attempt to excuse lus failure to comply 
with the town-site act. After the acceptance and filing of 
the plat, and before the finding of the indictment, a period 
of six vears, the public acquired a right to enjoy the street 
ana alley Which have been obstructed by the appellant. 
Upon the trial the appellant could not ples asa defence 
that he oceupied the premises, or gvestion the action of the 
fpristes ot the hoiienwile, He liad ste prt pron his rights 
which he then maintained. The statute established one 
tribunal to which the appellant was compelled to resort te 
obtain a valid title to the property in controversy, and the 
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district court in which this Aetion was tried hal no origi- 
nal jurisdiction in these mi tte rs. The appellant had no 
remedy at common law, and the statute pointed out clearly 
his sole moce ot proe te? ding.” 

This was an indictment against Deegan for obstructing 
one of the streets in Helena which the county judge Aad 
estiblished hy his plat, and Which court decided was con- 
clusive of the existence of :the street, as there had been 
no appeal from action of county judge. 

The conclusion is inevitable that the plat of county 
judge is equally potent to show that no street or alley ex- 
isted when the same was not appealed from. 

The court below says imthe decision (page 9:) “The 
grant of the lots to the occupants according to their 
respective interests necessarily carries with it a dedication 
of the streets and alleys as they then existed, to the uses 
and purposes for which they were then used.” 

There was no dedication of streets and alleys in Helena, 
except according to the ahove laws of the Territory, 
passed in pursuance of § 2587. 

Up to the time when he county judge took ac iden under 
$2587 there was no dedication of streets or alleys. The 
title to all of this town-site was in United States. The 
residents had settled upon at without a shadow of title 
thereto, until the county judge entered the same at the 
land office. No action by .the residents in regard to 
streets or alleys prior to that. time, no description of lots 
as binding on streets or alleys could amount to such dedi- 
cation. The act of dedication must be by the owner of 
the fee. : 

Angel on Highways, see. 154. 


The owner of the fee the United States made no 
such dedication until the town was platted into lots, streets, 
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and alleys by the county judge, or by his adoption of a 
previous plat. ) 

Pield + Manchester, 30 Mich., 279%. 

Shanklin +. Evansville, 55 Indiana, 240. 

Livermore +. City of Maquoketa, 33 Lowa, 358, 


The eourt helow. in its decision On preagre s of record, SAVS 
the lots in Helena were honght, sold. and conveyed bys the 
boundaries established by Scott's survey, in which this 
piece of eround Wits deseribed as An alley ; ned ern yy at 
bottom of-same page savs the owners of these adjacent lots, 
in their deeds conveving the same, mentioned and de- 
seribed this spice of cromund as an all Vv, ne ALTOS there- 
from a dedication thereof as an alley, 

This had no effect on this question because, as before 
argued, these selene nt owners had no fee im the so-called 
alley, and could not be estopped us to it Ir) such recitals, 
nor could the county judge be estopped thereby. 

1 Dillon's Mu. Corp... § 498. 
Bangan «+. Mann, off TL, 402 


It cannot be from the above facts and authorities that 
the ground in controversy was an alley. This was se held 
by the same Supreme Court of Montana in the suit of Hall 
UP Ashby, (2 Montana, {S¢). It Wiis ft decision of this 
same case. “Phe district court had decided this ground to 
be an alley, and ordered the fenee ren ved. The Supreme 
Court of the Territory reversed this deeision, and sent 
the case back for a new trialof the issues. Upon this new 
trial the same decree was entered, and this was affirmed 
by the sid Supe rene Court. and from this deciston the ‘Vy)- 
pes! to this Court is taken. The deeision first rendered 
became the law of the case im the super me Conrt of the 
Territory, epee) Strcountel Pesawes Deere sedbperedd te 

Washington Bridue Co. +. Stewart. 3 How. 425 


Martin v. Hunter’s Samnee. 1 Wheat., 304. 
Phelan v. San Francigco, 20 Cal., 45. 
Stiver v. Stiver, 3 Ohio, 19. 


The allegations of the complaint are of a mere private 
right, and an injury to it by act of defendant. It is not 
alleged that the premises‘ in question were platted or in 
any way dedicated to the public use as an alley, but that 
the plaintiffs in the court helow had an easement and 
right of way over and ac ross the same assuch. This com- 
plaint is therefore insufficient to sustain the first five find- 
ings of fact. 

The rule is well settled that the plaintiff must recover, 
if at all, on the cause of detion set out in his complaint, 
and not upon some other which may be developed by the 
proofs. ‘ 

Mondran +. Goux, 51 Cala., 151. 


If it was a private way, the right thereto rests on pre- 
scription or grant, and that fact should be alleged. 
If it was a public way or highway, it should be so al- 
leged in complaint. 
Green 7. Palmer, 15 Cal., 411. 


The following errors in the decree and decision of the 
court below are assigned. 

Ist. The court below erred in holding that the plaintiffs 
in the court below were entitled to have, hold, use, and 
enjoy their easement and right of way over, in, and upon 
the piece of ground in controversy, and for further hold- 
ing said piece of ground to be an alley. 

2d. The court below erred in deciding the fence erected 
by the plaintiff in error on and upon the said piece of 
ground was a nuisance, and directing the sheriff to tear 


e » ‘ 
down and remove said fence. 
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3d. The court below erred in enjoining and restraining 
the plaintiff ip error from erecting, or causing to be erected, 
any fence or obstruction upon the said way or alley, or in 
anv way interfering with or preventing the defendants in 
error in the free and full use and enjoyment of the same 
as such way or alley. 

4th. The court below erred in its decision that the first 
tive findings were authorized by the allegations of the com- 
plaint. 

Sth. The court below erred in affirming the decision of 
the 3d judicial district court of Montana. 

It is confidently submitted that for these errors the de- 
cision of the Supreme Court of Montana Territory should 


be reversed. 

EPPA HUNTON, ° 
JEFF. CHANDLER, 

( vunsel tor Plaintiff in Kkerror. 
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SUPREME COURT OF THE UNITED STATES. 


Ilexny M. Parnciuen ef af. rscSuimpey ©. Asiury 


VMiIontanxa Ternnirory. we 
Le i] is ra { Varhe County, j oe 


I. Ml. Llovt, being first duly “Worl, -avV- lam oa dealer m= real 
estate In the citv of Helena, Montana, and was engaged in that 
business in the vear ISS5. Loam acqualnted with the premises i 
CONLPOVErsy in the above-entitled action. and am familiar with the 
value of real estate in that vietmitv, and was so familiar with) the 
<ime in the fallbof ISs5: that the said premises in the year ISSO wer 
reasonably worth one thousand dollars or more, and that the s Ltbhe 


CVer sSIHnCe have boon ania Vel ili reasonably worth =i] i “t)tnl: na 
further sav not. 
my. MS. BOVE 
Subscribed suniel “Worl to before mie this Sth Lat of Noveniber. 
A. D. 1SS6. 
TNotarinl Seal W. Rk. ¢ lerr, Meotitrana Ts 
w. &. Cubs. 
Notary Paul Lie. VYonutana Ti rritery 


ln the Supreme Court of the United States 
Ilexrny M. Parcues ef al. ve. Stuimeey C. Asupy 


VIONTANA ‘TERRITORY, 
L i ve i’ f layphs County, | 


Shirley ¢ Ashby, by ing first dulv sworn, sav- Ltn over the ore 
aD IWehtv-one Vveu?r- nied “rtd) this aT feerecdeat ’ It) ant erbvrye entitled 
acrhion The Pretiises mentioned it) tha pole clings rn eatd Cals 
Were Teasaol ably worth Pibeoye thian crlie ar usted cheoll ims iti tha chante 
thacat thee ct} peal Was taken in ssid cause to the Ss Lperectnne: & rior 
lnited States herein. DT have resided in Plelena, Montana. for mor 
than five vears last past. and am aequainted with the value of re 
estate in the vicinity where said) premises are situated, and was se 
acquainted with the market value thereof at the date of the takine 
of thi Prete here ane frothy r say rift 

. . + 
SHIRLEY © ASITBY 
Subseribed and swort before } | 1s gN 


In the Supreme Couft of the United States. 


Hexry M. Parcuen ot al. vs, SHIRLEY C, Asupy. 
Montana TERRITORY, ee 
Lewis & Clarke County, "* 
9 
James P. Porter, being first duly sworn, says: IT am a dealer in 
real estate in the city of Helena, Montana, and was engaged in that 
business in the vear 1583.) To any acquainted with the premises in 
controversy in the above-entitled’ action, and am familiar with the 
value of real estate in that vicinity, and was so familiar with the 
same In the fall of ISS5:; that tlge sald premises in the vear 1885 
were reasonably worth oue thougand dollars or more, and that the 
same ever since have been and vet are reasonably worth said sum ; 
and further say not. 
JAS. P. PORTER. 
Subseribed and sworn to before me this [Sth lay of November, 
A. D. 1886 7 
[ Notarial Seal W. EF. Cullen, Montaga Territory. ] 
: W. E. -CULLEN, 
Notary Public. Montana. 
[In the Supreme ¢ ou of the United States. 
Iliexnny M. Parcuen et el. vs. Suimcey C. Asupy. 


MonTANA ‘TERRITORY, ee 
Le Wis A Clark ( ounty, | aii ‘ 

Alexander J. Steele, being firstsduly sworn, savs: [am a dealer 
in real estate in the city of Ilefena, Montana Territory. In the 
vear ISS3 L was abstract clerk in the oftice of Richard Lockey, a real 
estate dealer in the said city of Helena. I am acquainted with the 
premises in controversy in the alove-entitled action and with the 
value of the same and with the salue of premises in that locality. 
The reasonable worth of said premises exceeds the sum of one 
thousand dollars; and further sa¥ not. 


* ALEAANDER J. STEELE. 
Subseribed and sworn to before me this ISth dav of November, 
A. D. 1886. ' 
[ Notarial etal Ww. ke ( Asi@li, \| Duty Ti riteors 
: "™. & CULLEN, = 
Notary Public, Montana. 


’ 


In the supreme Couré of the United States. 


Henry M. Parcnen ef @/. vs. Srirmeey C. Asury. 


rr é 
NIONTANA PERRITORY, } oo 
Le WIS iV (Clarke Count i, j aii ; 


. H | ° . ‘ > | } e : , 
W. FE. Cullen, being tirst duly sjworn, savs: IT was one of the attor- 


nevs in the court below in the algove- htitled cause. I have served 


the annexed affidavits of Shirley C. Ashby, James P. Porter, Fb. M. 
Hoyt, and Alexander J. Steele upon Messrs. Ek. W.& J. K. Toole and 
William Wallace, Jr. attorneys for respondents, this ISth day of 
November, A. D. 1886, by delivering true copies of the said aftida- 
vits to William Wallace, Jr., il COpRArtr rip said firm, at the office 
of the said firm in Helena, Montana. 


Ww. E. CULLEN. 


Subseribed and sworn to before me this Sth day of November, 
A. D. 1886. 
[ Notarial Seal James U. Sanders, Montans 
JAMES U. SANDERS, 
Notary Public. Montana. 


The originals of above aflidavits are on file with the clerk of U. 
Ss. Supreme Court. 


RPPA TEU NTON. 


| Endorsed : | fn the Supretie Court of the United States. Henry 
M. Parchen eal. v. Shirley C. Ashby. Affidavits as to value of prop- 
erty in controversy. Tlunton & Chandler, attys for appellants. 


feted a: @ee* *- 
* - *- 
e-~ e'o *@ e 
_ * 22 © @ @-q@w- = =«<- 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, Ilmm6. 


No. 87. 


LOUIS Po. SUTTER, ADOLPH SUTTER, AND JACOB 
SUTTER, APPELLANTS, 


© * 


Us. 


ISAAC ROBINSON, AND JULIUS ROSENTHAL, ADMINIS- 
TRATOR OF ABRAHAM ROBINSON, DECEASED. 


APPEAL FROM THE CIRCUUT COURT OF THE UNITE) STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS 


FILED OCTOBER 4, 18833. 


= at Qe ny 


<9 > -_—=* 


wo +++ @ +O @ = ms : 
eS om me > “2 soap -=+e @+ «fF Ce _ hie it 


aad ‘@*+ ~@ + 


* 

: * 

‘ o 

i Se ie oy wid oe get 
a ee Pd 
>, eo CORE page is 
a2 4 ys i... Pe 4 ne 
Py on = he a al ‘ Sage a 
j < 


Y SUPREME COURT OF THE UNITED STATES. 
OCTOBE EH Techies, Iss=s65. 


No. SZ. 


LOUIS P. SUTIEER, ABOLPH SUTTER, AND JACOR 
SUTTER, APPELLANTS, 


j -_ 
+ . . . . . . ee . 
ISAAC ROBINSON, AND JULIUS ROSENTHAL, ADMINIS- 
i TRATOR OF ABRATAM ROBINSON, DECEASED 
. 
| 
é @ 
i 
| APPEAL FROM THE CIRCUIT COURT OF THE UNITEs) STAT aor 
’ | 
> THE NORTHERN DISTRICT OF LLLENODs 
INDEX 
i. 
Coup i 
" Lovet 
‘ I; 
i - j 
; 
’ Vi ' 
4 
' Vb 
; A 
bey 
C divi 
} 
| ‘) 
‘) A 
i) 


| 
| | 


4 
he i ** 
es. : 

a 
HS 
+ 
cee h. 
te oe 
“5 Med 
€ . 
© ae 
el 
Mi, 


ni ee 
‘ 
A oh. ihe 
es act 
i” e. 


I] 


Order aflirming former decision 


Master's report 


Exceptions ti tiittster s report e 


, PF a , 
Order postponing hearing on exceptions. 


Decree 


Opinion (miissing 
_ 


Certificate of evidence 


Testimony for complainunas 


Testinons fs 
Deposition of Victor 


Deposition of Louis 10) 


] 


»?* 
"a 


Cotmplatnants 


Men 


Exhibit Drawing 


7 


reat 


bai iia iain © - oe sees 7 o« 
a 
------g---- lan late iinet . iiemmiianeis 
mea Meare mane i saci eas aie 
* - - ~«- el - “= -_- 
ller A s ‘ penne 
Lambert Kliel  _- iii cali thi iii, ital Mil 
GeorveSP. Lies ...- ne Pe 
ae agree 
Abrahigin Robinson OIE ea . 
Nicholas Strotz.. ..-- Teens wor 
defendants a ee cia ii eas et 
Sutter il ‘ 
Jacob Sutter ean aL Obes 
Soloridi Solotion a n ee 
(Charlies. Me Hi yes " i neers 
fescdor \l Deoony - 
[ee ss al 
Hlerme@h Koenie Ae pe re 
Re ee OE Rn Ae Re aes EN 
kexl hits aacdee a aia a 
lumeoof tolbeeeo reesw ‘ut | tronk 
I ‘ ! silat 
" ~ ) 
w NG? 
. 6 
+ es 
oS eee : ANS 
’ 
bpopoc uf * i ileal ee 
lel @! ecountinpe ae ‘ 
rf od sacs best r at aoe seal . - -- 
t 
Augustus Hu 
ee 
\ i I sii 1 
| i’ has \ i? «= 
Fred Bllar . ‘ 
J WA. Roth- pean . 
. | 
kilw rad Hi li 
? 
' @ 
i | ntiteey . ie 
of ot het W tt = 
W ilf@on Watt 
(, \— (*.; 
J of Wat ae i ‘ 
eon » ~} t 
i o a ™, . 
‘ 
I: ey (. Mek . 
It ) (; ss 
| ye" Mek : , 
Jané. Dp 
'. . , . 
he ly ¢ 
. & 
I 2 | '} {; - ~ 
# =I 
¢ i ° 
RTE) tet 
Ss | te 
~ ’ 1 ° me + . . 
Ex hidit— Muse | : 


INDEX. 


~ - — 

_ ~—_——— 

—— +! 
— 

~“——— - 

-_- - 

- ~_—— 
oe 


Original. 
4} 
14 
MW 


ie 


D’rint. 


*)*) 


INDEN It! 


i be rj ii T’rine 
re ws | 
Deposition of Jobm Eo Sut fit) 


oD 
-_ 
+ 

*<« 
+ 

ie 

<2 sw 

— 

"== @- 

@ +s 

- 
> ~/_-P 

@ 

-e-@ 

-~s 

® 

* 

-- 

@®@nwe - 

*“<« 

‘-e- ees 

—- @& 


~ ee 
ait Ale. 4 
oe 
+ as ba oP 
: re: 
saa ¥ OF 


PO ta: 
rs - of er find te 
ST eee ae 
acne 
See eS: 


ae So 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 


| Pleas in the circuit court of the United States for the north 

ern district of Illinois, held at the United States court rooms, 
in the city of Chicago, in the distriet aforesaid. before Ton. Tbenry 
W. Dlodeett, district Jude of the United States lor sited rhorthae rh 
district of Hlinois, on Tuesday, the thirty-first dav of Oetober, in 
the adjourned October term of said court, in the vear of our Lord 
one thousand cight hundred and cighty-twe, and of our Independ- 
Chice the One bunicdye dand seventh \e 


WM. IE BRADLEY, Clerk 


Isaac Ropinsonx, Survivor, and Jernics Rosenrian, 
Administrator of Abraham Robinson, Deceased, | 
rs, iT Chicane ry 

Louis PL Surren,y Apotrn Surren, and Jacor | 


SUTTER 


NORTHERN Distrrrer or [nino 


De if remembered thisat on the twelfth cars of Deocceniber, A. 1). 
ISo9, came the complainants, by their solicitors, and filed in the 
otlice of the clerk of the eireuit court of the United State. hoor tba 
northern district of [ilineis, at Chicago, in Peehimtriet, there boone 
for costs and bill of complaint ii said. tlhed cause, whieh: satd bond 


and bill are respectively in the words and figures following, to wit 


2 Bond tor ¢ 


Cjreuit Court. December Term. A. DPD. is7o bh douity 


Unirep Stratres or Avenica, | 
Northern District of Illinois. | 
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LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 
o 


And thereupon your orators complain and say that heretofore 
and before the tenth dpy of June, A.D. 1879, your orator, said Abra- 
ham Robinson, became and was the original and first inventor of 
certain improvements: in apparatus for steaming leaf-tobacco not 
known or used by othérs before his said invention thereof, and not 
In public use or on sale for more than two years before his applica- 
tion fora patent therefor, and, being such first and original inventor, 
your said orator madetapplication by a proper petition to the Com- 
missioner of Patents for letters patent upon said invention and paid 
the fees required by law therefor; whereupon, having complied with 
all the requirements of the statute in that cage made and provided, 

certain letters patent of the United States, dated the tenth day 
4 of June, A.D. IN89, numbered 216,293, duly signed, sealed, and 

executed and in due form of law, were issued and delivered 
to your said) orator fog the said invention; and thereby there was 
granted to your said orator, his heirs and assigns, the fall and exelu- 
sive right and liberty,of making, using, and vending the said in- 
vention for the term gof seventeen vears from and after the date 
thereof, a description Of said invention being contained in the speci- 
fication, a copy Wherea@ was annexed to said letters patent and made 
a part thereof, as by tif said letters patent, or a duly certified copy 
thereof here in court tH be produced, will more fully appear. | 

Your orators further show unto your honors that an assignment 
In writing has heretofore been executed by vour orator, Abraham 
Robinson, to vour oratdr, Tsaae Robinson, whereby the former granted 
and conveyed to the laéter an undivided half interest in and to said 
letters patent, and thisit sald assignment has been duly recorded In 
the Patent Otfice of thf United States. 

Your orators also stiow that they are the sole owners of all the 
rights and privileges vranted or intended so to be in and by said 

letters patent | that such rights anid privileges have been 


” and are of creat pecuniary benetit and advantage to vour ora- 
tors, Who, together with their licensees, have heretofore been 


In the exclusive possession nid enjovinent thereof, and would now 
be in such exclusive possession and cnjovment but for the infringe- 
ments by the defendants hereinafter complained of; that the said 
Invention has been extensively used by the public, and that the 
public have generally ndy diesced in vour orators’ said exclusive 
property therein, as Well ak in the validity of said letters patent, 
Your orators further slitw that the detendants, well knowing the 
premises, but COntrIVing t injure Vour orators and to deprive them 
ot t he ay hetits a nied uel Vaal iigiues Which lil lor! Mm a ne ot herwise woul: | 
accrue to them, did, attertthe date of said letters patent, and pre- 
vious to thre colmmencenelat of this sult, at Chicago, in sald district. 
and elsewhere, without the eense of vour orators and against their 
Will and protest, and in violation of right and in infringement of 
said letters patent, uniawfally and wrongfully make, or cause to be 
made, Use, or Cause to be sed, thi Invention and Improve lnhedit prat- 
enied by said letters patent, and still continue and threaten to con- 


, 
e 


Gere. - Ow. 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 3 


6 Your orators further show that the defendants have had 

notice of your orators’ rights in the premises and that they 
were infringing thereon, and they have been requested to desist 
therefrom, but, notwithstanding such notice and request, the defend- 
ants still continue such unlawful acts of infringement. 

All of which acts and doings of the defendants are contrary. to 
equity and good conscience, and tend to the great loss and injury of 
your orators, and have caused them great damage siti deprived 
them and are still depriving them of great gains and protits which 
they might and otherwise would have obtained and received, 

Your orators further show, upon information and belief, that the 
defendants have made and realized large profits and advantages 
from the using and making of said patented invention, to whiach 
your orators are entitled, and whereof they prav a discovery. 

To the end, therefore, that the defendants may, of the V can, show 
why vour orators should not have the relief hereby praved, and may, 
according to the best and-utmost of their knowledge, remembrance, 
Information, and belief, full, true, direct, and perfect answer 
make to all nic stnvular the tatters aforesaid (Vour orators 
hereby WalVving, purstrant ter thre statute. thre Hecessity of the 
answers of the defendants being putin guder ther oaths), and that as 
fully and particularly as af the same were here repeated and they 
were distinctly interrogated thereto 

That the defendants may be compelled to account for and pay over 
the profits by them acquired and the damages by vour orators sus- 
tained from the aforesaid unlawful acts of the defendants, and that 
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order and deerce therein as to your honors shall seem agreeable to 
equity and good conscienc® And your orators will ever pray, &e. 
: ABRATLAM ROBINSON, 
ISAAC ROBINSON, 
MUNDAY & EVARTS, 
Solicitors toy f ompla giants. 
EDW.S. EVARTS, 
Of Counsel. 3 
‘ 
Unirep Sratres ors AMentca, |. 
Northern District OPT Minors, ) - 


On this twelfth dav of 0 eember, A. D. 1S79, before me pPerson- 
ally appeared the above-nagned Abraham Robinson and Tsaace Rob- 
1nson ania miside Oath that sthey have rea the nbove bill by them 
subseribed and know the Caghitents thereof, and that the same Is true 
of their own knowledge, exqept as to matters which are therein stated 
on Information and beliet, gud as to those matters they believe it to 
be true, } 

[SEAL | : EDMUND ADCOCK, 
Notary Public. 


Endorsed: Filed Dee. 12,1879. W. TL. Bradley, elk. 


. 


fice a writ of subpeema dn 
writ, together with the return of the 
Incurshal endorsed thereon, ts in the words and tigures following, to 
Wit: 


vn the Sate day, Lo Wit,on Line LWe ltth day ot Dou rr toe ae. 3 1). 
iS7v, there l=stied| coitt ot } 
i] 


: ; or 
Site entith | Cillise’, Wilichl & 


clerk > ) 
| 


Ld Nuh pend, 
Usitep States or AMerga,) __. 
Northern District of Minow, 7 


a - . ‘ | a . . ‘ 
it) Phe United States of America to Louis P. Sutter, Adolph 
Sutter. and Jacob Sutt | . 
\\ ecoltaiid Vou ‘anned of ry of Vou that Vol cbprprectr I fore our 
iideves of our erreuit court of the United States of Amertiea for the 
byetyiget ge iit ; | hh} cel sltates P 
northern district of Tblinotsiat ¢ hieaco, Wa sala district. on the first 
] . . +] , +} i 7 ‘ae <* . . 7 ] &: j 
Nona tk CHIC TIO Of Fr MmgmarVv tie XT, to aliswer thie bill of COlil- 
: os Sy oc ® — ; o « 4 : : 7 . . 
poucadnal of Abraham Robins gi this dav filed in the clerk s office of 
oe ; ; 


sald court in said citv of Chicago, then and there to receive and 


abide by sueh ae lertyys hf thal 7 ree ds =}) it] th hoor thereatter bye 
nade Upon, pain of judgement being pronounced “against vou by 
detault : 
To the marshal of ti orthern dist: f []linois to exeeut 
Witness the I Morrison Re W (‘hy Justice of the Supreme 
Court of the United States ef America, at Chi vo aforesaid, this 
2th dav of Decetiber, tn tht vear of our Lord one thousand eight 


hundred and seventy-nine, and of our Tndepoendence the lOdth vear. 


[sicat.] WM. H. BRADLEY, Clerk, 


i 


LOUIS P. SUTTER ET AL. Vs. ISAAC ROBINSON ET AL. h 


Mi morandu Hit. 


11 The above-named defendants are notified that unless they 
andeachof them shall entertheirappearance in the clerk’s oflice 
of sid court, at Chicago aforesaid, on or betore the day to which 
the above writ is returnable the complainants’ bill will be taken 
geainst them as confessed and a deerce entered accordingly. 


WM. IL BRADLEY, Clerk. 


Marshal's Le frrn. 


I have served the within writ within my district in the follow- 
Ing manner to wits upon Adolph Sutter, therein named, on the 12th 
dav of December, A. DD. IST: iilso Upon Jacob Sutter, therem named, 
on the 12th day of Deceniby rs. 1). Isao), by personally delivering 
lo each of them oa true COPY of the same on the forested day, i 
also served the siibhie: tlpron the follow LERCrDacabane d def reedaunit, hel hav- 
Ing been able to tind lim to serve personally, by leaving it true copy 
for himat his usual place of abode with an adult person and a 
meniber of his family, to wit: pon Lous PL Sutter, on the 16th 
day of December, A. D. S79, with Mary Denbart. 

J. S. HILDRUP, 
1. SS. Marshal, 
By J. STILLWELL, Deputy. 


endorsed: Filed Dee. 20, ISTO. Wha. TL. Bradley, clerk. 


12 Afterwards, to wit, on the third day of January, A.D. ISSO, 
Cine the defendants, by thie ir solicitor, anid filed in sid 
clerk’s office thelr appearance in <atd entitled cause. which said 


appearance is in the words and figures following, to wit: 


pi) e.*sf j 
App Persete 
i; 


In the Cireuit Court of the United States for the Northern Distriet of 
Hlinois, Chaneery. 


AbrAILAM Robinson 


Pours P. Seurrer. Apotrin Sturrern. Jacon Suirren. 


Now comes Adolph Moses and enters his appearance in said cause 
Oli ly half of . rie defetidants and each of thie tik. 
Chhicaeo., January De PS sO). 
VDOLPILT MOstks, 
Sol. for Lh fis. 


Kndorsed: Filed Jan’v 3, S00 WLLL Bradlev, elk 


Afterwards, to wit, on the thirtieth dav of Januarv, A. D. TSS, 
came the defendants, by ther solteitor, and tiled im said clerk's office 
thie ir absWer di sitll elititiedd catise, whitch sited aHUSWer Is ith the 


; ] ; . cn e ae —— 
Words and horus = lOLIOWLTL, ae |W ae 


6 LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 
b 
13 Answer. 
t 
Unitep STratres or AMERICA, “ 
Northern District of Illinajs, ) ~ 


In the Circuit Court thereof. In Equity. 


ABRAHAM ne and Isaac Ropinson 


‘8. 
’ 


Louris P. Surrer, ike ay and JAcop SuTTER. 


The joint and several answer of Louis P. Sutter, Adolph Sutter, and 
Jacob Sutter; defendants, to the bill of complaint of Abrahatn 
Robinson and Isaac Robinson gcomplainants. 


These defendants, now and at B11 times hereafter, saving and _ re- 
serving to themselves all and allémanner of benefit or advantage of 
exception to the many errors and insufliciencies in said) complain- 
ants’ bill of complaint contained, for answer thereunto, or unto so 
much or such parts thereof as they are advised is material for them 
to make answer unto, say that afto whether prior to the 10th day 
of June, A. D. 1879, the complainant, Abraham Robinson, was 
the original and first inventom™ of certain Improvements In ap- 
paratus for steaming leaf-tobacéo which was not known or used 

by others before his alleged invention thereof and not in 
14 public use oron sale for more than two years before his 

application for a patent therefor, or as to whether letters pat- 
ent of the United States, dated ethe 10th day of June, A. D. 1579, 
numbered 216,295, duly signed! sealed, and executed and in due 
form of law, were Issued and delivered to the said complainant, 
Abraham Robinson, or as to wh@ther an assignment in writing has 
ever been executed by the said Abraham Robinson to the said com- 
plainant, Isaac Robinson, wherelpy the former granted and conveyed 
to the latter an undivided half ifiterest or any other interest in and 
to said letters patent, which has ~ duly recorded, or as to whether 
the said complainants are the seJe owners of all the rights and privi- 
leges granted or intended to be granted in and by said letters patent, or 
as to Whether such rights and privileges have been and are of great 
pecuniary benefit and advantagp or of any benetit and advantage 
Whatever to the said complainants, or as to whether the said com- 
plainants, with their licenses, hdve been in the exclusive possession 
and enjovinent thereof, or as tp whether the supposed invention 
has been exclusively or in any manner used by the public, or 

as to whether the public have generally or otherwise ae- 
lo quiesced in the said cotaplainants’ property therein and in 

the validity of said letters patent. These detendants say that 
as to all of these matters they dg not know and have no information 
further than as they are informed by the matters set up in said bill 
of complaint, ane they therefore xf enpe in seid bill of complacidl, 
anid they therefore neither udniiity hor deny them, but leave the com- 
plainants to make such proof tgereot as they may deem material or 
Necessary, 

‘ 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. é 


These defendants, further answering, deny that in said district or 
elsewhere they have unlawfully and wrongfully made, or caused to 
be made, or used, or caused to be used, the supposed invention or 
Improvement patented by said letters patent, or that by their acts 
they have caused the said complainants great damage, or any dam- 
age Whatever, or deprived them of great gains and profits, or any 
gains and profits whatever, which they might in any way have ob- 
tained and received, or threat they have made and realized large 
profits and advantages from the using and making of said patented 
Invention or Improvement to which the said complainants are mM 
any way or manner entitled. 

These defendants, fora further and fuller answer to said bill of 

complaint, say, anid aver the fret to be, thrat prior ‘to the 
1) "Oth day of September, A. D. IST76, one Charles 3S. Phillips 

Was the original and first Inventor of certain Improvements 
1 apparatus for curing tobacco not known or used by others before 
his sid Invention thereof and hot mn pubire lise Or © ale lor more 
than two vears before his application fora pritent therefor: ane, bye 
ing such tirst and original inventor, the said) Phillips made appliea- 
tion in due form of law for letters patent upon said Invention, upon 
Which application letters patent of the Lo nited States, dated the Oth 
day of September, A.D. 1S76, numbered PS2,597, duly signed, sealed, 
and executed, and in due form of law, were issued and delivered to 
the said Phillips for the said invention, whereby there+y was granted 
to the said Phillips, his heirs and HSSIODS, the full canned exclusive 
right and liberty of making, using, and vending the said invention 
for the term of seventeen Vveurs from and after the date thereof, iis 
by the siti letters patent, ora duly Cel titied COPY thereof, here in) eourt 
to be produced, wil] hore fully chy ep ar. 

These defendants, further dMswerlhg, sav that after the Issuing of 
said letters patent to the said Phillips as atoresaid he has continued 
to be and now is the owner of the same and entitled to grant rights 

and privileges thereunder; that on, to wit, the 2d day of De- 
ly cember, IST!) these defendants, desiring to use the invention 

deseribed ania claimed in the ata preate rit No. IS2 007 te the 
sald Phillips for a valuable consideration, obtained permission and 
leense from the site MD to take ana lise thes tial Invention so 
as aforesaid secured to lim in and about ther business, to wit, at 
the district afore siiicl : that <1nece satel least-tive ntioned date they have 
been, and now are, licensees of the said Phillips under said letters 
patent, and as such, and relving upon the rights thereby conferred, 
they have been to crresat trotulne cane have Ne ticle lara “tltis of 
monev in and about constructing and applying said patented im- 
prove ment and making thie Satnbe Use ful sand valuable to them = in 
their business, anid thisat the same is in all thaterial anid ~ubstantial 
respects constructed anid Operate recording tin tha drawlhes anid 
specications of said letters posuterral No. 182.007, eranted SS plember 
eth. Isa, to the ssid Phillips, and not otherwise 

All which rniitter- ana thitmers these clef ndants are ready flo aver, 
Maintain, and prove as this honorable court shall direct, and hum- 
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bly pray to be hence dismissed With their reasonable costs and 
chi: arges in that behalf most wrongfully sustained. 


: ADOLPHT SUTTER. 
. LOUIS P. SUTTER 
6 JACOB SUTTER. 


18 ADOLPH MOSES ’ 
Sol. hoe Det’ fs. 
BANNING & BANNING, 
Of Couns /. 
STATE OF ILLINOIS, ) | 
Cook County, j -. 


Gp o 


One of the defendants herein, being duly sworn, on oath says that 
he has heard read the foregoing answer and knows the contents 
thereof, and that the same is trucgexcept as to such matters as are 
therein stated on information and, belief, and as to such matters he 
believes it to be true. 


ADOLPIT SUTTER. 


Subseribed and sworn to before me this 24th day of January, 


1SS0. ; 
[SEAL] BENJAMIN ROSENBERG, 
| Notary Publie. 


Endorsed: Filed Jan. 30, °S0. iW. Hf. Bradley, elk. 


Afterwards, to wit, on the fourfhi day of March, A. D. 1SS0, came 

the ceadihiininnta, by their solicitors, and filed in said clerk’s office 

their replication to the &nswer of the defendants in said 

1!) entitled cause, which —— is in the words and fig- 
ures following, to wit ; 


. 
, 


Replkeation. 


Unirep States Cinevir Court, Northern District of Tinos: 
ABRAHAM Robinson and Tsaaco Roprnson 
ro. : In hquity. 
Louts P.Surrern, ApoLpi Suri ne and JaconSurtren. J 


The replication of Abraham Rgbinson and Tsaae Robinson, com- 
plainants, to the joint answer of Louis I. Sutter, Adolph Sutter, 
and Jacob Sutter. 

These repliants, saving and reserving to themselves all and all 
manner of advantage of exception to the manifold insutticiencies 
of the said answer, tor replication thereunto sath that thev will 
aver and prove their said bill to be true, certain, and sutlicient in 
the law to be answered nto, ame d th: itthe said answer of the sal d dle- 
fendants is uneertain, untrue, and insutticient to be re plied unto by 
this repliant-, without this, that any other matter or thing whatso- 
ever in the said answer contained material or effectual in the law to 
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be replied unto, confessed, avoided, traversed, or denied 1s 
20) true; all of which matters and things these rephants are and 
will be ready to aver and prove as this honorable court shall 
direct, and humbly pravs as in and by their said bill they have 
already praved. 
MUNDAY & EVALCES, 
Compl ts Sol’ rs. 


Mndorsed: Filed M’ch 4, ISSO.) W. TD. Bradley, clk. 


iy 


Afterwards, to wit, on the nineteenth day of Oetober, in’ the ad- 
’ journed October term: of said court, A.D. TSSO,in the record of the 
proceedings thereof in said entitled cause before Ton. Henry WV. 
) Blodgett, distriet judge, is the following entry, to wit: 
Order. 


ArraAnaM Ropinson ef al. 
is, : In ( haancery., 
Lour Po Surren ef al. 


Now come. the parties, by their solicitors, and thereupon this 

cause is set down for hearing tpn the pleadings ceria proots herem 

. and after hearing the same in part the further hearing of the same 
Ix postponed until to-morrow morning, 


21 Afterwards, to wit, on the twentieth day of Oetober, in the 
adjourned October term of said court, A. DL PSS0, in the 

record of the proceedings thereof ae ssitel entitled Culise before TT. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Cdyeli re 


ApranaM Ropinson ¢f al 
, ix, ii Bintite ry. 
Louis Po Serren et al. | 


Now COT orn the parties, by thie Ir solicitors, anid filter re suming 
the hearing herein the further hearing is postponed until to-morrow 


‘ morning. 


Afterwards, to wit, on the twenty-first dav of October, in the ad 
jyourned October tern of said court, AL DL TSSO, in the record of the 
proceedings thi reot iT “ad chititled cause be lore deen erin \\. 
Blodgett, district judge, ix the follow Hige ehiry, to Wil 


(jevl 


ABRAITAM ROomENson ht al 


is ln Chaneery 
Louis Po Scrren eft a/ } 
Ze Now come again the parties, by their solicitors, and this 
cause now coming on to be further heard, and after suet 


2 ' } ; 
bie irilic’ the court not bn gr Tiow <utherentiy advise cd are tha pretibises 


takes the same under advisement 


~ 
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Afterwards, to wit, on ner anangeng day of December, in the ad- 
journed October term of said? court, A. D. 1880, in the record of the 
proceedings thereof in said entitled cause before IL. Henry W. 
Blodgett, district judge, is th{ following entry, to wit: 

i 
: Order. 


é 
ABRAHAM Robinson and Isaac Roninson ) 
e » In Chancery. 
Louis P.Scrrer, AboLPu SUTTER, and JACOBSUTTER. 
This cause having come-on to be heard: at this term upon the o3 6 


pleadings and proof, after hearing counsel for the respective parties 
and due proceedings had,:it is, upon consideration, ordered, ad- 


judged, and decreed that the letters patent for Improvements in 
apparatus for steamigy leaf-tobacco, numbered 216,295, dated 
2) the tenth day of Jyne, A.D. IST9, and issued to Abraham 


Robinson, are good and valid in law; that the complainants 
are the sole and exclusive @wners of all the rights granted or con- 
ferred by said letters pateit; that the defendants: have infringed 
and violated said letters patent by using an apparatus for treating 
leaf-tobacco embodying thq@imuprovements described and claimed in 
said letters patent: that {. coniplamants do recover of the de- 
fendants the protits, gainssand advantages which the defendants 
have recerved or made by Weaison of the Infringement of said letters 
patent, and also any and ll damages the complainants have sus- ; 
tained by reason of said Infringement, 

And its hereby referred to Tlenry W. Bishop, Esq., a master of 
this court, to take and stat the account of said gains, profits, and 
advantages nel to assess sold dam res and to re prone thereon with 
all convenient speed ; and $hat the defendants and their e mplovees 
appear before the said mas “ter from time to time on notification from 


him and under his direction: and that the complainants have leave to oe 
examine the defendants and their agents and employees and 
21 such other Withessesas they may elect, under oath, as to the 


matters pending on said reference, and that the defendants 
produce before the said master their books and papers as ordered by 
suid master. ‘ 

The court reserves the question as to injunction for further con- 
sideration and decision, with leave for complainants to move for the 
sume if there shall be delay by defendants bevond thirty days 1) 
closing proof on question of damages. 


y ty On the same dav, .to Wit, on the elohteenth dav of Decem- 
ber, A. 1). ISSO), Judge Dlodvett tiled 1) sid cierk’s office the 
following opinion ib said entitled cause : 


Broperrr, J: 

This isa suit for infringement of letters patent granted by the 
i nited Stites to complamant, Abraham Robinson, Ot) the Lath of 
June, IS, for an improves apparatus for resweating tobaceo, 


b 
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The defense set up is: First, that defendants do not infringe 
complainants’ patent; second, that complainants’ patent Is void 
for want of novelty. 

It seems from the proof that in the manipulation of tobacco it ts 
deemeu very desirable to obtain il dark uniform color in the leaf, 
especially of that to be used for cigar wrappers; that In the natural 
sweating which the leat undergoes in the ordinary process of curing 
it is ieft spotted, or some leaves will be darker than others, and the 
process of resweating is Intended to bring the tobacco toa dark and 
uniform color. 

Robinson claims to have discovered thrat tobacco Cuil re SUCCUss- 
fully resweated by packing the leaves closely In ck Pass In at Wooden 
box or tub made substantially tight exe Pt seo far it the prerrers of the 

wood will acnit Vialpor or niomture tostowly percolate through 
26 the wood and ditfase itself with the mass of leaf from a bendy 

of warm water and expanded steam) contained In an outer 
tank or chamber surrounding the tobaeco-holder, the process to con- 
tinue from three tu elolit days, according tw the Hass of tobaces to 
be operated TE pron, The papraaratues Which he devised for this peur 
pose and which is covered by his patent consists— 

irst. Of a tank of chaniber cuelanpots d tea hold il body of Water, ane 
sufficiently tight to hold expanded steam or steam generated or let 
Into the chamber at avery low pressure. 

The model presented here cobsists of a tank, which Is Wale r-tielit 
at the bottom and substantially wateror steam tieht above, with the 
tobacco-holder let into it and suspended by arin: upon the edge, the 
holder bern made theht, as deserthed > tut the prrteritee does not re- 
strict himself to this precise form of construction 

Second, «A tobacco-holder, ih Which thi tidiss of leaf-tobaceo Is 
placed, which tobaceo-holder is phiced or suspended inside of the 
tank or chamber, 

Third. A stenti-venerator for producing stautin, hy Whiteh the Witter 
in the chamber is to be wartied and steam generated, whereby a 
wart, humid atmosphere is kept constantly about the tobaceo- holder 
and the warm moisture gradually diffused through the tobacco on 
the holder. 

Phi S170 and Capacity of thie chpopearatis |= Wholly within thy coli- 

trol of thre copa rater, It is obvious that the water tank or 
24 Chamber must be, for practical purposes, large enough to eon- 
tuin the tobaeco-holder and give a space underneath the 
holder for Witter anid ch spree cba the wate r tie sareotamped thas bicoleds r 
for steam to diffuse itself, so as to wrap the tobaceo-lolder in the wet 


steam or Posture ——t hist Is for say, thie 1 iik Pobtdst toe Laarores ecbpeotye lh te 


contain the foluieeno baeoteds r. Givihye a Water space ttiede rrrecathy fitiel 


sporeken abort thie tobaces bhevledeer areetliliey wlited SLC Siga) Cut) tee: CiPCU- 


rer , . : 
, ‘ | . ‘ ‘ 
lated. The tobaceo-holder is made comparatively tight, so as te 
® ° ‘ ° P ‘ . | " 
prevent the =f itr preety q*eotyy rity iti f] real « I c*T 55 | Tia Pestoraetetes. 
1 ’ 
but enough moisture i= found tel Pritt ! bent’ if 
-_ 
, n » 1 
Tih weCDODeE. FEl Coobbtpecctpany \\ thi lie Wart an cn war . ; — 4% 
resWeatllhg Phie heater or steati-geheratoy = Placed oltsicle the 
- - . ’ 
} ] ‘ | ; ‘ ‘ ‘ : | } 
ota — : ' ei, ie see f aont . ‘ : “eds : ‘ 
chatnber. and i = UPEae Y SEA EE% Gt Pil Py a , yegei\ Liie pjevere il + The i whieh 
- > - 
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may be done by passing steam into the water only or steam may he 
let into the chamber above the water if desired. The device used by 
defendant operates upon precisely the same principle as that of com- 
plainant—that is, it hasa tank or chamber within which the tobacco- 
holderis placed. The bottom of the tank is supplied with water, 
which is heated by an outside steam-generator or heater, and the 
only difference between the two devices of the complainant and de- 
fendant is that the defendant’s tobucco-holder is not made tight, so 
as to exclude moisture, except through the pores of the wood, the de- 

fendant in practice using the ordinary tobacco cases in which 
28 the leaf-tobaceco comes packed to hold the tobacco during their 

process of resweating ; in other words, the defendant opens the 
doors in his tank and slides the ordinary tobacco case full of tobacco 
into this steam box and allows it to remain there until the tobacco 
has become resweated, which’is in no respect different from the pro- 
cess of Robinson, exceptas héreafter noted; but it is claimed that 
this is a substantial difference, because it is insisted that complain- 
ant’s claim requires his tobaceo-holder to be tight, while the defend- 
ant’s tobacco-holders are not tight. 

I think, however, the word * tight,” as used in his claim, is to 
be construed in the light of his specifications as meaning sufth- 
ciently tight to subserve thé purposes to be accomplished. The 
term as used here must be held, I think, to mean comparatively or 
approximately tight, close enough to exclude an excess of steam or 
moisture, and open or porous enough to allow the warm moisture 
to sweat or percolate into the tobaceo-holder, so as to warm and 
moisten its contents, and it would seem that slight crevices or open- 
ings arising from defective ‘mechanical construction, if not large 
enough to admit steam in such quantity or volume as to wet the 
tobacco, would not violate this patentee’s rule of construction. 

The patentee, as [ have dlready sald, deseribes in lis speclfica- 
tions the kind of tank he requires for lis process. Tle says: “ It is 

usual to soften the leaves of tobacco, as is well known, in order 
29) to prepare them for being manufactured into cigars and other 

goods, and to bring oyt a good and uniform color. This has 
been done heretofore in various ways, and, among others, by damp- 
ening the leaves and exposing them to heat while in that con- 
dition. 

“Phe object of this invention is to provide improved means for 
exposing the leaves to the aetion of steam for the purposes above set 
forth: and to that end my Invention consists of a tobaceo-holding 
vessel made of wood sutliciently porous to permit the steam to per- 
colute through it, in combination, substantially as hereinafter de- 
scribed, with a steam-genemiting apparatus and a steam-receiving 
chamber surrounding the vessel for containing the tobacco, 

‘Lam aware that the general structural plan of the apparatus 
hereinafter described is old, and [T do not, therefore, here intend to 
claim the same independently of a tobacce-receiving vessel made of 
wood sufficiently porous ta permit the steam to percolate through 
it, as and for the Purposes set forth, the said wooden vessel consti- 
tuting, as I believe, an Improvement upon the apparatus heretofore 


g 


*> 
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in use, for the reason that, in employing wood instead of metal in 
the construction of the said vessel, the tobacco ts prevented from 
being tainted and may be kept continually moist by the action of 

the steam, Instead of being merely heated and sweated by it, 
ov) or steamed only by the generation of steam in the same vessel 

containing the tobacco, it being obvious that, if the tobaceco- 
recelving Vessel be made of metal, as heretofore in devices of this 
class, the steam in the outer surrounding vessel would merely heat 
the tobacco and sweat it without imparting new moisture to it; 
neither do I here intend to claim the process, as such, of steaming 
tobacco, * * * Ci is a tight wooden vessel for reeeiving the 
tobacco to be treated. This vessel should be provid d with a tight- 
fitting cover, a. l make the vessel © of wood, as an essential feature 
of iny invention, in order that the steam may sweat or percolate 
through it from the tank LS. anil =O) that the tobacco will het be 
tainted by contact with metal. The vessel Cis enough smaller than 
the tank B to be suspended in the latter and leave an annular space, 
b, between the two, as well as a space underneath the bottom of the 
vessel Cas shown.” 

[tis obvious that this inventor meant to have the tobaceo-holder, 
as he calls the box C, sufficiently open, either through the pores 
of the wood or interstices between the staves or boards, so that 
steam would slowly percolate through, and not that a strong jet of 
steain shouted priiss through uti ( dhe Crevice or crpn ryder, so iis to bye 
condensed on the tebacco and wet it, but that it should slowly per- 
colate through thie preorres of the wood and maintain a steady low «de- 
vree of Wwartith Inside the holder and upon the leaves. This was 

the evident purpose of the Inventor in the device which he 
ol lias presented, It I~ true the inventor, in his claim, SUVS: 

“T claim—First. The apparatus substantially as deseribed 
for treating tobacco, to wit: thie tierlit vessel or tiatk 1}. thie tiglit Vus- 
=e] U, made of wood and Us} nded in the tank Band a stoatn-gen- 
crator hi ater, all combine dl anid Crp ve riaite 7 Levers ther, substantially iis 
and for the purposes specified. Second. The combination of the 
boiler A, the tierlit tank Bo made of wood, the tight vessel (*. miade 
of wood and suspended in the tank B, and the pipes D and BE, en- 
tering the tank B. and the borler. all arranged and Cpe ratings <ul- 
stantially as and for the purposes specitied © 

The “tight vessel CO as deseritbed and referred to in the claims, 


o— if 


miust mean the * tight vessel Co described in the speettications, and 
lit other, and thisat hileilis sTrnply cotiar ¢ Hrbpearaati ve ly or cLPPPPPONT:- 


mately tierlit “Olle tierlat enough lo exXelude & large jet of steam, and 


‘ 


. | } ? 
at the same time Open enough to admit the percolation ob steam 
through it. 
: Bes ; , ] ‘ 1; eae 
It Is cobceytolts that wh) it this Vetifor Wise 7 Led SLECOOTLL DI <h Was to 


. , © , ’ a 
: ‘ , ' ? ‘? ; ’ \ ‘ .* ‘ 
moisten his tobacco without wetting Now, literally a thing which 
. ‘ . ' : ‘ . , 
" oy % » : . . m 
is moist may be said to be wet: but there is after all a practical dif- 
'y : , | } ’ | | | , 
‘ , ‘ \ ; . ; , 4 . 
it re'lice beet Wwe a Weel fast at q°ap sh Theis Pris = ieee Wii ‘ ij ™ #)pi vrs j (*ert) 
} , 
° . sa f ; ‘ ‘) e « { } : 
seeg tle nice ae tlie Prbiidi Ppiie't Ly ae | ; te ‘ ? Prien '\ titi i | ; rif “Ti e*t*e' = 
| 7 ’ ’ , . : 
—" ‘ s, ¢ . i . ; . 
7) tiils Process, anid C*eodiadel bidiiiti j eT pede j rey lh ~ Priere pittitlsdel tir 
, ~ . , 
. ; : , ; ’ ; . ’ | + ; s* ‘ 
obtulll by realis of lis prerPotls Cpt bhooiedeer ptlst Ulnal deovrree ol 
. ef 
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4 
warmth and moisture which would cause the resweating of 
oz the leaves, so as to seeure an equal distribution of the color- 
Ing matter and, perlfaps, of the essential oil of the tobacco 
through the whole contents ©f the mass subjected to the process, so 
as to make it nearly homogéneous in color and quality. If, there- 
fore, it was the intention of tomplainant and a hecessary part of lis 
device that the tobacco-holder should be Open OP porous enough to 
admit moisture, | do not thik defendant ean be allowed to infringe 
by using a tobacco-holder alittle more porous or open. 
| The essential feature of cpmplainant’s invention consists In sub- 
jecting the mass of leaf-tobacco to moisture and heat in a comlpara- 
tively close wooden box for a sufficient time to have it undergo the 
process of resweating, and ithis no answer to complainant’s charge of 
infringement of his patent to say that defendants’ box is not quite 
sO tight as that complainang deemns desirable or Hhecessary for the 
most satisfactory Operation of his device. ; 
I conclude, then, that the defendants’ deviee, in its mode of con- 
struction and operation, manifestly infringes the complainant’s 


patent. 
| The next anid last question to be considered Is as to the novelty of 
| complainants device. “Two devices for steaming tobacco are shown 
; In the proof—one, the Oppelt patent of June 16th, IS74, and the 
: other, the Wenderoth patent of IS7S. An examination of 
x these mechanisms “hows them both to be literally tobacco 


steamers. Thev Colsjst of metal tanks and within il metal 
tobacco-holder, into which the steam Was to be directly admitted, 
anid the proot shows that thea do het produce the result secured by 
the complainant’s inventions Contact with the metal taints and in- 
jures the tobacco operated pon, and the free admission of steam 
wets and, to some extent, cooks the tobacco. 

The porous wooden tobaceo-holder devised by Robinson seems 
from the proof to stimulate that slow fermentation and action mn the 
constituent clements of the leaf which is required to make the whole 
Hiiiss homogeneous, and it wduld SseeTil that this cannot be don swith 
elther the Oppelt or Wenderath devices. | therefore conclude that 
there Is no proot in this case Which should bye allowed to defeat this 
patent for want of novelty. 

There will be an order for the Injunction as prayed and reference 


to the master to assess damages, 


Modorsed: Filed Dec. 18, PSs0.) W. HE. Bradley, el’k. 

ot Afterwards, to wit, on the fourteenth day of April, in’ the 

adjourne d March te rin of sid Court, \ 1). Iss]. in} the record 
of the proceedings thereat Iti sate entith d Cullis before Tlon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 

P Ord: i. 
ABRAHAM Ropinson ef al, 
m « [1 Chancery, 

Louis Po Sturtern etal. J 


Now COoTne the parties, by their solicitors, anid How cColies ol lo be 


’ 
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heard the motion of the complainants for a temporary injunction 
herein, and after hearing the same the court overrules said motion, 


Afterwards, to wit, on the sixth day of May, A. D. ISS], came the 
defendants, by their solicitors, and filed tn said clerk’s office their 
petition for a rehearing in said entitled cause, which said petition ts 
in the words and following, to wit: 


ota rT tition for Be hi caring. 


Circuit Court of the United States, Northern District of [lineois. In 
hquity. 


ApranamM Ropinson, Isaac Ropminson 
is 


Louis P. Scrrern. Aporri Serrern. Jacon Surren. 


To the Honorable Henry WV. Dlodgett, one of the tudges of said 
court: 

The defendants in the above-entithed Ciills« respectfully yy titheon 
your honor fora re hearing In the same, and to that end ask that 
the cause ray be reopened for further rpetitae nee, and that the de- 
fendants may be allowed to amend their answer so as to make cer 
tain evidence, already taken, wedtiissible on questions touching the 
validity and construction of complainants patent, and for cause 
therefor respectfully represent as follows: 

That since the hearing and decision im this cause, to wit, in the 
taking of their evidence ir fore the taster on thie accounting, thie 
defendants have discovered and proved that the complain mnt, Abra- 
ham Robinson, was not the first.qnd original Inventor or discoverer 
of the Invention deseribed siniel clatnnne doin preate it No yA LT 44 5B =uedd 

on in this cause, as construed by vour honor, bat that sueh 
th Invention and every material and substantial part thereot 

had been Known and publely and openly used in various 
parts of the United States lone perienl tor thee pretended Invention: ane 
discovers thereot by bith, the said Abraham lkobinseon : that in tak- 
lige such evidence they have discovered and prrerve d that said miven- 
tion Was used in the manner, Ly thie Prcrsalis, and at the times ane 
places Tike ntioned bn low, hamely 

1 At Nos. 152 & 155 Michigan avenue. Chicago. Tlinois, in S73 
by John Watt. then a member of the tirm of Hlart. Watt & Co. The 


resweating In this case Is shown to have been done as follows: A 


steam coll was placed in a tisrlat viru sfeclih Was Conve ved Pret 
the bottler ot the works. ane il petoork (it) thie cor! allowed If fer os. 


Cupre as Occasion required, so that the vault would thus become tilled 
With steam and Vapor The tobaceo resweated was leaf-tobaceo: it 
Was first “cased” or moistened, and then repacked in the original 
wooden boxes and placed in the vault: it was then allowed to re- 
main in the vault in the process of resweathng some tithes one day, 
according to the te Stimory of ole Withess, and sometimes from: thre 


to five dave, according tw the te SUITMOTLN i] aboth r Wittitss 
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was conveyed from the boiler and allowed to fill the large box around 
the tobacco-holding eases, and the tobacco was subjected to tl 
treatment for from four or five days to two weeks, until it was ful 
cured or resweated and dark colors produced. This box was used 
from the time it Wiis built, In) Isc or 1842. uuitil 1840, anne Is stl 
used for sti amine Tenis, anid ce islomally for res we ating tobacco 
Karly 1h) ISgo Mr. i clit, the foreman. had another bearer ; tiorlit 
wooden Powoti built iit the “iltiie factory co) ee -Weating leat-tobaceo 
This room would held twenty or thirty cases of tobacco. It was 


provided on the floor with water troughs running the entire length 
of thie rootu, ohe at each =e ariel cris in the rrnteded |e . anne troughs 
across both ends connecting with the three running lengthwise, and 


} ~ } . ‘ — ea ‘ | . j . eas ‘ 
the room arwavs cContalhed Water wiille reco Wiks Dred resweated 
dh . . . } : » et ‘ : I ‘ 

[hits ~\We at-hous bisacd il hole at or near tine ir Tteoted Cleat crllowed this 
‘ ° ’ } ’ 
water to run of] when tore ached acertalh telyiit. Steaii-pilpes were 


arranged in these troughs and connected with the botler of the 


! 4 . ] ; ‘ 
Works. ilied Wet steath Wae- blown Liirotlotd: staal peeriorations mn thye 
Pipes Into the Water In Che trougtis, treating a, and producing a 


’ ' 7 : 
Warlh, notst atmosphere, and filling the -Wweat-roain With stenm 
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Valpror, Stalls pl pes Were adisco arrahveed arotitied tiie ~1des ot 
Ott ? : ° ~ . } ; ir ‘ } . + | + _ } 
*? j thie Pevoothl le Prentice flyin , San <i rove iit = echt) << Pitts iil | ie 
bottom co] thy Pemoli) Wiis proceed a ostecCole tleveor. istrileted ot 


i. coe. 4) , — 
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as thi hniiture aba comedition of thie telbaceo tapehiit- recur A ther- 
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tenis thereof: that the same is true of thetr own knowledge, except 
as to the matters therein stated on Information and bellet. and as to 
such matters thev believe it to be true. and that said pet nis not 
tiled for the purposes of delav, but that lustice mav be dom 
LOUIS P. SUTTER 


ADOLPH SUTTER 
JACOB SUTTER. 


, ? *1 > | . 
Subscribed anid =~Waorl) ted Lrerqorre 


ISSI. 
[seat] CHARLES ©. LINTHICUM, 
Notary Publ 


a 
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‘ : ° ? ° 2 ’ , ’ 
ot | We hereby certify Treat, rn OUP OpInion, the wvboVe Petition 
. , 1] + ; } I ’ , : + } - ; a ¢ | ; »* ’ ’ . *% ny “* ] 
Is Weil founded Im law and fact, ana snot Interposed 
‘ 
’ 4 } ? | * » 
for the PUPPOoses Ol delay, but that justice Mav be don 
. *a — . a ey *. 
BANAING & BANNING 


Endorsed: Filed May 6, 1881. W. HL. Bradley, el’k. 


Sant . , ae ° ’ , ' . 
oped Afterwards. to wit. on the twenty-third dav of Mas thie 
adiourn ij Mav term of suid court. .\ |) rSsil.oin the re rel 
\ Be . » * y 
of thie proceedings thereof in sid entitled cause bef Hlon. Tlenrs 
’ »! ): . . , 
W. Blodeett. district tudve. is the following entrv. to v 
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ABRAHAM Ropinxson ef al.) 


s 


Louis P. Surrer ef al. J 


were . , , 

Phe court having considered and | mr now { Iyised 

ot) upon motion of detendants for a relrearing of . Mes. SUS 
’ 

titllis thie Siitlie’ alhed Vl Fs I . ) iil 

~ i ? =i }- 
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taixed Costs and two beurrred re biatked GLUT 
licttors’ fees lerein. 


termi of said cou 


ABRAHAM Ropinson ef al.) 


Now come the parties, by ther soliciters. and the cost if 
been patd by defemdant- under order entered lrerem on the 
twee rth third dav of Mav last, and a rehearing ti 
| is eranted defendants to an r hereto. an 

by July first, A.D. ISS] 
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DANNING & BANNING 


i ‘ . 
Endors Mar. 6, 1SS2. W. H. Bra ‘ 
2 A ft \ ~ ‘ \ \ \? 
this i? .’ \ ) .. 
the 1 lof the | : 
Hon. Henry W. Blodgett, dis | : 


Isaac Ropinson VUrvivol } 
. Beintiing a’ 
Lovis P. SUTTER, ADOLPILS! rrek, and dvacon Ss! Prhek ) : 


Now Cole the partie S. by this Ir solicitors, a i tliis eau Phobia sel 


report, and the SilTiit by Prey PhOW Tae thel iti 7 ait fhiivttier la bb bday’ 
thereof is her by postponed until Monday tuoriuiie next 


Afterwards, to wit, on the thirty-tirst day of Qetober. ia the ad 
journed Odetoln r teri of ~ led eolurt \ 1) PSSv. ane tha Peeeored of Cha 
proceedings thereof in sat entithed eatise bed Photi, Ddea \\ 
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“ } 
t* ’ ‘ ’ 
mentioned iitial | 


filed and used before thar Trickster Maret aL. ISST. ana thas til ules 
ae 1 | : 


Which depositions, patent, assign Wihgs, eWspaper articles 
athidavits, ete. are as follow: 

tj] To rigintall thie Is=tic’s Gti tty l } irl ait T bil liitits bhitde 
duced and used the depositions of Vietor Eh Sutter, Jacob 


Sutter (two depositions), Salomon Salomon. Charles S I hiillips (two 


depositions), Isadore \I Don, [tits inne LW cd }) i 
Koenig (tT Wo depositions), Satntiel be th, Jaolite Waitt (two hepa 
tions), William Watt, G@. W. Carey, Lou ype bik (oWee ks promitbadis) 
Charles Selim I], Finley c:. \I hav (two pre itieotis), beta Ht peli teelil 
Pbicetiaces Itecuiiveady Poe da paadaada 


Liberlin) ae Piticadi 


Ing ‘two depositions), Jiatmes Pocorar, 
Sehaetter, Jolin EE. Sutt r Wallis Peoussi Mivron Speed Walter. J 
Van Viet. George A. Tlead. Moses Straus. dacol kohu. Bo ME Wing 
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A. We have used this apparatus for about a veur. 
(QoS. What success have vou had with it, and does it give satis- 
faction ?. 
A. We have had quite ood SUCCESS, cuned, of Course, il gives rood 
Satisiaction. P 
(2.9%. Previous to putting up Robinson's apy 
sweat tobacco, or attempt to do so, and with whia 
A. We have resWeiut tobacco befor \lr Ltolinson’s cbpeye iratuls Was 
put up In our house, but it was met quite sabishietlors 
He (). 10. State why or wherein it Was not satisfactory 
A. The tobacco was not sweated Sulhien ntl plo atiswel broth 


niratus did vou Fe: 


‘ 
’ ‘ - 
i stiq'i'ess 


questions. 

(). 11. About the time vou rot this pepiratis ol Liobimson’s, or 
Just previous thereto, did you get some resweated tobaceo from New 
York: and, if =O), by Whiotm diced it been resweated ? 

A. Yes. We received some resweated tobaceo in Mareh, ISTO, re 
sweated hy Phillips—by G. &. Phiatlipes VN Co 

(J. 12. State whether or not the same was what you would term 
successfully resweated. 

A. It was not suecessfully resweated 
(J. 15. State in what particular it was different from the Robin 
Sl) resweated tobacco, 

A. It smelled too much like plag-tobaces 

(). 14. What effect does the Robinson pypeerattls have on tobaeco 
as to color, uniformity of color, and as to quality ” 

A. It Iinproves toot qual tV. ahid rIVes 1U a Very 
It does give it a uniform color 

Q.15. What injurious effect upon the cigar has the presenee of 
cum in the wrapper? 

A. It make = the elgar OF Wrapper - é bitg Liis| 7 


(. 16. How does treatment by Robinson's ay 1s affect th 
wut in tobacco ” 
A. It sweats the gum out 
(9.17. Prior to Mr. Robinson <u nor vour first knowledge 
of his apparatus, did vou ever i I ; Psat et r? ' 
was successfully reswi ip rer, | 
tt) that iiyie*, see rN resW i \ I \ 
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ment, and the only differenea that T ean see between that and the 
one vsed at our house is that iis is built with a square box and ours 
is round tubs. . 

Q). 20. How is the tobacco Placed in his, Robinson’s, apparatus? | 
mean the one at his place of sbusiness. 

A. It is put in in original Cases. 

(Q). 21. Ilas your firm everfhad Mr. Robinson resweat any tobacco 
for them in threat apparatus ; cand, if So, state Whether or hot it Wiis 
successfully resweated, and pow it compared in this regard with 
your own work. 

A. We have had a good many cases resweated at Mr. Robinson's 
place of business, and I can’t see any difference in lis or our re- 

sweating, : 
67 (). 22. Have you eyer seen the resweating apparatus in use 
by Sutter Brothers, the defendants in this case? 

A. [ have not. 

(). 25. Have you ever seek any tobacco that has been resweated 
by them” 

A. I have, sir. 

(). 24. Within the last year? 

A. Yes, sir. : 

(). 25. Was it suecessfullyeesweated, and how did it compare with ‘ 
the work done by your house and Mr. Robinson”? | 

A. It was.successfully résweated, and [T could not notice any 
difference between the merits of the resweating. 

Q). 26. With Mr. Robinsot’s apparatus how long does it take you 
to treat the tobacco and to give it the fine uniform color you spoke 
of? 

A. It all depends upon the nature of the tobacco: from four to 
twelve days. ‘ 

Q. 27. In the old way how long did it take to resweat it, and 
eould you, in the old way, give it the same fine, uniform dark color 
Vou sy ak of? 

A. It took us to resweat atcase of tobacco from four to five wee ks, 
and then we did not have the uniform colors wanted ; a good many 
Water spots lett. 

Q). 28. Could vou resweat the tobacco in the old way in the winter 
time? ‘ 

A. Yes, sir. 

QJ. 20. ‘Take for example an ordinary ease of Wisconsin leaf or 
Pennsylvania tobacco. PleaSe state about how much of it ordina- 
rily would be fit to use for Wh ppers after being resweated by Rob- ) 
Ison s lp pRaracus, | Meal ® Case of tobaceo that Wiis hntended to 

be used for wrappers, - 
HS A. After a case of wrappers, Pennsvivania or Wisconsin 
tobacco, hiss Cremdie thron e}y thas bos Ww ating proce = of \lr. Rob- 


= 


} 


Inson, all of if Can be Used tor 

(). oh Tf the same case of Bolacceo were resweated in the old way 
how will it com out. and wheat proportion of it could vou dispose 
of to the trade, to be ban fir tured into clears, to be use d ds Wrap 
pers ‘ 


Wrappers Oba clyar, 


ae 
‘ 


vey 
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A. If itis a case of wrappers—we are only talking of wrappers— 
of course the manufacturer of cigars would have a loss of at leas! 
one-third of a ease, which he would have to throw out for binders or 
fillers. 

Cross-examination by ADOLPH Moss, of counsel for defend- 
ants: 

XN 1. Have you or your firm any interest, either directly or indi- 
rectly, in the Robinson patent ? 

A. No, sir. 

X 2. What arrangement have you with Robinson in reference to 
the use of his apparatus? ] mean the firm. ; 

A. Mr. Robinson got out the patent lirstand we went to consider- 
able expense to put the apparatus up for him. [de not know of 
any arrangement this firm has with him: Mr. Eliel will answer 
that. 

\ Dic you—vour firm, | niecih—-wei:t tobaceso according to 
the Robinson process before letters patent were rendered to lim, be- 
fore the 10th of June, IST: and, if so, how long a time prior . State. 

A. We have resweated tobacco under Mr. Robinson's process about 
two months before that date. 

XN 4. Since when have you built four apparatuses ? 
HS) A. Since that time—since we first started. 

Noo. Did vour firm use any apparatus prior to the Robin- 
Son} pret nt other than the Robinson Process ‘4 

A. Yes: we have nscd il sp tla box, with il heater in othe hext 
floor under it. 

XV. 6. low did vou place tobacco into that? 

A. In the original ase. 

X 7. How long, to vour knowledge, has tobacco been resweated in 
the original cases, under any process ? 

A. I tirst heard of tobaceo br bbeer PesWeut din the box or case abe if 
Lwo Veurs aye. 

NS. When did vou hear of tobaceo resweated in bulk 

A. IT have heard that quit often: evervb Wi has his own way to 
resweat It. 

X % Plas vour firm had any difficulty whatever with the Robinson 
process? [If so, state it fully. 

A. None whatever. The onlv trouble was we could not swe 
enouch te supply he demand of the trac 

XN 10. Tlow many other processes, to your Knowledge, for resweat 


° " } | ste , ,* : ; : 
Ing tobaceo have been used in the eity of Chicago other thiam the 


Robinson process ? 
A. IT don’t know of any other pu 
X 11. How do vou know that vour firm received resweated to 
baceo from Phillips & Coon March, IST" 
We I ive FCC ved ' atid uid for the swe 
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X 15. Have you ever seen the Phillips process ? 

A. No, sir. ‘ 

X 14. In your judgement, then, the results of both processes are 
alike, upon the supposition that the Sutter Brothers use the Phillips 
patent, in the resweating of the tobacco that you saw ? 
\. That is my « Pinion -*T cant see any difference. 


\ ls Does your warm gfesweal tobneco Wn bulk at the present 
time ? 


X 16. Does any one usiig the Robinson process resweat tobacco 
: “ ) 


; . 
tirst suggested to your firm the processes of resweat- 
Ing tobacco In boxes ? ‘ 
A. That is something [-could not tell vou, because there have 
heen eh Pvchids\ ber (‘Ose & ivoested 


oe 7 ° . , . ’ . , 
X 18. Was uniformity of color in resweating tobaceo ever ob- 
. ‘ 


so ‘ . “.* *% .% . } J ; . wg 
i Within your ex] erighnce Prior to the Robinson Process 


\ Phe ire lil clil AE 
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jt ahh Vou eX Ppialn a the apparatus used bY Mr. INoblison 
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iti urs is rouUh Lid Lila ls he ony eXpianha Leoh) | Cuil 
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. as , " . . . 
A Yes De cull] se IE l- (*t)Tin] Mriaivie trouble to rut tha Ti)- 
‘ 


° 
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puta string veen them.vand then do so with every case until the 
Thats - j ' i J} ha } itis (y| ( tt H » I Chae =tr} hb. ili be fer Keeping 
: 1 
erchety eC separat p 
' 
Os 4, th <a lieat Bo ee 
is*4 * j ij Cora Leeerap plakdrper bc i t’l \ CX posed to the action ot 
i 
thie ste inn iki the tub? ' 
; ; a ° . =~ 
1. There Pacocead tage ¢ posed to the steam except what arises from 
ry i 


: ‘ - ri . — 
\ to. When vou constructed your apparatus did vou have the 
choice of using the square Pox as well as the round tubs ? 
\. Yes, we had a choice® but Mr. Robinson, the patentee, sug- 


costed t | cursoWe <hiotde | ike tha tril: advised lis to. 


X 27. What cditlerence tm time. if any, Is there between the re- 
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A. There is no difference in time. 
28. Is there any difference in effect ? 

A. Not that I am aware of. : 

A 29. Is there any ditference between an apparatus hor steaming 
leaf-tobacco and inh apparatus for 9 “Weating tobaceo, as Used by 
Robinson ? 7 

A. Well, I don’t know as there is anv difference: some eall it 
steaming and others call it resweating: [ think resweating would 
be the right name for it, beeanse the tobaceo is not really 

steamed. 
v2 XN 350. Has your firm or vou orany one within vour know!l- 


“~ 


edye been experimenting hor Inprove libedits cubventat tlie Rob- 
IMsSon process % If “0, state Whiereln canned all the particulars Carll- 
nected therewith. 

A. No; wehave not been experimenting any; of course, we think 
everything Is satisfactory thie Wily it Is 

N31. Has your firm had tobacco resweated through another pro 
CCss since Vou used the Rtobitsen prenle hit ? 

A. Not since that time. 

XN 32. Hlow many ditferent processes, do vou know, for resweating 
tobacco have been it) lise S117 thie pene =s of resWeorllog lias leoer Com. 
menced ? 

A. I don’t know of any except those we have used. 

XN 53. Please indicate the different processes that vour firm have 


used. 


A. First. to resweat in bulk in the summer time: second. to peut 
tobacco in the original eases in an air-tight box and liave the beater 
in the room below to heat up that air-tlelit room: and. third. Blob 


lbsolis patent. 
” . ' . ’ ‘ } ' . 
\ 4% | Coan Vou rive tha Tec dl ii ' \ Th i] it] Th i mh it} peer] itt \ cif 
. ’ . > ‘ } ’ 
color is produced by thie Robinson Process as comypxired with the 
other processes you lave desertied ? 
. , .  - , ’ ) ’ 
A. Well, the Robinson did produce better colors or nore uniform 
’ ? wal ' | ‘ ; 
Colors, byeocesn lyse Posten I~ ~ \\ i eal l} ~PpeePted ~! te . ’ T ur it) 


any process we had used befor: 
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tobacco, or to explain defects in the working of the process gen- 
erally since you used it? Sea 

A. It was not necessary after we had the process In ranning order. 
He was superintending in thp store. We never called him in to ex- 
plain any defects; there werg none to explain. 

X 40. ‘Who besides your firm in Chicago used the Robinson pro- 
cess ? , 

A. I think there is only one, and that is Graddle & Strotz, that 
are using tubs. I know nove of using a box except Robinson him- 
self. : . 
X 41. Do you know of any one who has used Robinson’s process, 
or has, after using it, re jecteal it? 

A. I do not, sir. . 

X 42. Is the same unifogmity produced upon all grades of to- 

by acco subjected to ~ steaming process ? 
74 A. Yes, sir. 
X. 45. Is there ana difference in the use of the different 
apparatuses in your firm? ¢ 

A. No, sir: there is not. « 

X 44. What is the effect upon tobacco under process when sub- 
sre: to too great a heat? | 

It vets burnt. 

x 45. Ifow do you tell wader the Robinson process when there Is 
heat enough ? 

A. We hi ave to judge by ‘the nature of the tobaevo. 

X 46. To what de Tee Of heat do you reach in the use of the Rob- 
* Inson process 4 

A. From 165 deg. We have had it as high as 200 deg. 

X 47. Is there any other peculiar virtue besides uniformity of 
color reached by the Robinson process which was not reached by the 
best process in use before leis ? 

A. There Is nothing else 

X 48. Do you mean to be understood as saving that uniformity 
of color was at no time attainable under any other process, and with 
the lise of the best tobacco, or Was uniformity reached less often 
than under the Rebinson process ? 

A. Uniformity of color was attained in former times with slower 
process, ; 

X49. Then do vou wish to answer finally, as the result of all this 
examination, that the onlyvidifference between the Robinson process 
of resweat Ine tobaceo and ether Processes theretofore In use Is that 
less time is required by i Robinson process In the production of 
the same results? 

A. [ nder Rol inson’ - pritent there Is il saving of time, and 


7 the tobacco resweatéd under his process gets nicer, darker 
colors than any other DProcesses that we have used. 
XN 50. Can you expr ithe 1 ‘ccason Which produces the darker 


colors as Contre distin: unishes 7 “een the reasoll whic ‘hy }? roduce = ulil- 
formity of color? 

A. On account of that i Robinson's I rocess the tobaceo Is sub- 
jected to great heat from the start, which by other processes we have 
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had in use did not get so much heat; tobaeco dried out ia more or 
less before it got hot. 

Nol. Can vou explain how Robinson's produces the immediate 
heat by his process, Which could lho be produced before, us you used 
them ? 

A. We have a stove with the boiler inside containing water, which 
boiler we cid hot have before. 

X. o2. Is there no other reason but that ? 

A. No, sir. 

Noo. Is there anything new in the use of any portion of the 
Robinson process of which you did not have the benefit in the other 
processes 7 

A. It was all new to us when he first put it up for us. 

XN Of Now explain what was new to you which vou did not have 
before. 

A. The first thing Wiis the STOVE with the bottler inside of it. The 
boiler Is in) connection with the livelrant, and at the sme time the 
boiler is in connection with the tubs filled with hot water, filling 
between the out and in side tub with water. 

XN 50. Now explain the means by which vou produced the result 
obtained under older processes ? 

A. We had il bie ater by low thie Pevcornl when we resweated tobacco : 
the same produced dry heat when it should have produced damp 
heat. That is all that we had. 


v6 Redirect by Mr. BE. Apcock, counsel for complainant : 


R. D. 1. When tobacco is resweated in the manner last deseribed 
by vou, does or co = not the outsrd peortiolis of it soon become hore 
or less dry, and do these drier portions resweat and color the same 
as the inner and damper portions ? 

‘i. lt does het. When tobace » | dye 7 cut if lor - not <weat any 
More. 

4 i). y 4 And dees hot this fact produce a lack of uniformity of 


A. Yes, sir. 

. D3. Is not the same substantially true in regard to resweat- 
ing in bulk ? 

A. It there Is he damp best In (*tr] neetion with if 


LOtIS TILLER. 


The further taking of these depositions are continued until Mon- 
day, April lth. ISSO, at ten o'clock in the forenoon. 
H. M. MUNDAY, 
Notary Public 


Vfoowney gg at , }te }SSO) ‘, r) n’o} ck a mn 
Met pursuant to adjourn 
ian : ? — ‘ ‘* ’ ’ ; ; bys | ; ’ } ’ 
Present ° COPED Pedeed tice eal aS BPere. Sree etbitia \ ‘ Hii gdise ‘af . eLiitil tricot 
present. 


And thereupon, after Waiting until eleven and a half o'clock a.m, 
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and the defendant not being present in person or by counsel, the 
complainants produced: Mr. Lampert Evie, a witness, who, being 
duly sworn, deposes and sty spas follows : 


(Q). 1. What is your name, age,residence, and occupation ? 
A. My name is Lambert Mliel , my age, i) years to-day. I reside 
in Chicago, Hlinois. My océupation is that of a dealer in leaf-to- 


bacco. ’ 
wi (). 2. How long haye you been in your present buslness ? 
A. I have been in getive business about ten years. 
Q. 8. Are you familiar wifh the methods of treating tobacco em- 


rd a by dealers and m: mnufacture rs? 

A. Tam. 

Q. 4. In connection with Your business do vou resweat tobacco ? 

A. my do. : 

Q). 5. What apparatus do ¢ frou now use for resweating tobacco ? 

A. The Robinson apparagus. 

(Q). 6. Is the Mr. Robinson vou refer to one of the complainants in 
this suit, and are you —— with him ? 

A. Iam. He is. 

(). 7. Look at the model now shown vou and state whether or not 
it correctly represents the apparatus employed by you, the same 
be 6 marked * omplainayts exhibit Complainants’ Model ? ” 

It does. 

> S. Hlow many of the mf have you now in use? 

A. Four. 

(). 9. About when were tlie first ones erected ? 

A. I think about a vear ago. 

(). 10. Who superintend a their erection ? 

A. Mr. Robinson—Abralfam Robinson. 

Q. 11. Where do vou put’the tobacco in this apparatus ? 

A. In the inner tub. é 

(). 12. Llow long does it tgke toeresweat the tobaceo in the Robin- 

| son apparatus ? t 
75 A. Well, that depends entirely upon the nature of the to- 

baceo. 1 think rong four to ten days. I believe we took 
some out in tour days. ; 


At this time appeared Mri Adolph Moses, counsel for defendants. 


Q. 15. About what temp fature do vou employ in resweating to- 
baceo ith this upparatus ? : 

A. LT think about 175 dees to 200 deg 

« Lt. Tn what way Goce fne tobacco inn thy Inner tub acquire ad- 
ditional moisture after it is placed within the tub? 

A. From the bor tiny \\ tee Which surrounds the inner tub. The 
boiling water is between the outer and the inner tub: the steam 


froua the boiling Witter, . 
(9015. Does the steam penetrate throu 
tub ” 
A. TP think at does 


. ” , x 
i/. 1 t). Li the lise of thre le MLE Psat) ppmePacubs do the OULSIde por. 
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tions of the tobacco, or any part of it, become dried ? 

A. I believe not. 

Q. 17. What effect has this resweating by the use of Robinson’s 
apparatus have upon the tobacco % 

A. It gives a darker color. 

(). Is. What etfect its regards the evenness anid regularity of 
color ? 

A. It gives it generally a very even, nice, and dark color, generally. 

Q. 19. What effect as regards the dispersing of gut ? 

A. It distributes the CVULTE) Thieore evenly through thie: tobacco, 
rey Q). 20. Does the resweating drive out from the tobaceo any 
portion of the gum” 

A. | believe it has a tendency thicet Way L believe it does 

Q. 21. After tobacco has been resweated by use of Robinson's ap- 
paratus about what proportion of a case ordinarily will be tit to be 
used for cigar Wrappers ? 

A. Well, | think from }% to 2 of the case will be fit to be used for 
cigar Wrappers. 

(). 22. ‘To what use is the remaining portion usually put? 

A. Binders or fillers. 

(). 25. About how much is the ditlerenee between Wrappers anid 
binders or fillers, in the price 7 

A. A wrapper is worth about 50 cents per pound and the binder 
about 1S cents and a filler about a shilling, or 12) cent: 

(). 24. i Its condition by fore be ligy “Wented In Rolitisons ‘iy? 


‘ 


puairatus about what proportion ol a cause of thie siilties Tesbaiece wotlle 
be fit for use for wrappers to be sold to the trade at the present 
time ? : 

A. Not over 25 per cent 

. aa Before adopting Mr. Robinson's apparatus die vour biecrtase 
ever trv to resweat tobacco ” Ana. if so. state fu i\ Whit citherenit 
methods you have used * 

A. We did. Our first experiment we took the tobacco out of thi 


, 


j ; ; » | r ! } 
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reve it aiil Lilie fie iT We ‘ iti | \\ ' ’ ‘ re j 1 ‘ ‘ i»«¢ 
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two, three, or four weeks, but It 1 ot work > it was a failure 
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(). 27. After a case of shale had been resweated in either of these 
old methods, about what proportion of it would be fit for wrappers? 

A. Not much of it. 

().28. Do you understand that these were substantially the methods 
in which dealers and manufacturers generally, who attempted to 
resweat tobacco at all, did it previous to Robinson’s invention ? 

A. I don’t know about otlfers—what experiments they made. 

(). 29. Prior to the time of the introduction of Robinson’s appa- 
ratus did you ever see any tobacco that had, been what you would 
term successfully resweated ?: 

A. I djd not. : 
81 Q). 30. As compared with tobacco resweated by Robinson's 
apparatus, what was ‘the condition of the tobacco resweated 
in the old methods you refefred to as regards the evenness and regu- 
larity of colors? 

A. The old method had no color at all tospeak of. It was streaked 
and striped and all kinds of colors. 

Q. 31. What importance and value to tobacco dealers and the trade 
do you consider Robinson’s.invention ? 

A. I think it of great importance. 

Q. 52. At the present time could you get along without it? 

A. Well, T ean only speak for ourselves; we could not. 

Q). 35. What is the nameéof your firm, and is Mr. Hiller in your 


employ? 
A. The name of our firm is Rothschild, Seroeder & Elicl, and Mr. 
Hiller isin our employ. + 


. ot. Are you acquainged with Sutter Brothers, defendants 1) 
this case? 

A. I am. ‘ 

Q). 50. Where is their plgce of business, and in what business are 
they engaged ? 

A. They are engaged Ingthe leaf-tobacco business, and their place 
of business is on the ec rnc of South Water and Michigan avenue, 
Chicago, Ilinois. 

(). opto. During the last part ot November ay the first of December 
were you at their place of @usiness ? 

A. As near as | can remember | think that was the time; [have 
been at their place of busijiess. 


4 
December ” : 
A. It was. 
SZ (9058. Had the Sutter Brothers there at that time any 


4 


apparatus for resweating tobacco, and did) vou see it and ex- 
amine it? , 

A. They had an apparatus, and T saw it and examined it. 

(). of Look at the —e now shown vou, and state whether or 
not it correctly represents the apparatus you saw there at that 
Lime. 

A. I think it does, with the exe prion that it had a door on top 
for a ventilator. ‘ 

CQ). 40). Do vou know haw the defendants used, or proposed to use, 


(). Dé. Was it before the commencement of this suit, the 2th of 


i 


— 
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that apparatus in resweating tobacco? Was the tobacco laid loose 
in the steam-chamber, or how was it put in? 

A. When I saw it there was not any tobacco in, but Mr. Sutter 
told me they intended to pu’ it in in cases. One of the Sutters 
told me; I can’t tell which one, as there are several brothers of 
~~ 

Q. 41. In this model whieh vou have said represents the appa- 
ri As you saw at Sutter Brothers the small boxe son the inside of 
the same re prese nt tobacco cases, do they hot : 

A. | suppose they represent tobacco Cis, 


Complainant’s counsel offers said model in evidence, and the same 
Is marked “Complainant's Exhibit, Defendant's Apparatus,” TL. 
M. M. 

Defendant's counsel objects to the introduetion of the model so far 
as the identification of the boxes inside of the chamber are con- 
cerned, because the Witness did not see the use of the boxes at the 
time of his Inspection, anid his answe rin reference thr reto Is a mere 
supposition, 


(). 4?, When vou were tuere at that time did vou see any tobaeceo 
CuScCS or boxes? . : 
A. T did. 
Se £2. I>. Were the boxes or cases that Vou saw the same or 
similar to the boxes or cases that the Sutter Brothers told 


you that they put, or ee | Lo prurt, btn thee steara-claatiabe rs ? 


The question is oly} ected to by defendants, because the witness has 
not stated that Sutter Brothers ‘intended to peut the causes in the 
steam-chambers. 


A. Mr. Sutter told me—one of the Sutters—I believe he is the 
oldest, the one Tam well acquainted with, IE think it is Adelph— 
told me that they were going to pout tobacco into the eases into the 
sweat-room > Lam not positive that it is the oldest, but it is the one 
Lam well acquainted with, 

2. 1-4. What Is Mr. Abraham Robinson's busitiess 7 
- Lhe Is al clear manufacturer and resweats tobacco 
1, Ilave Vou seed lis chpey) rata 


¢. 
A. have. 


(). MO. IT reter to the apeypearatuls at his D ice of business 

A. Yes: that ts the one | am oaliu ling te 

47. Wher = iat all, does that apparatus differ from the one 
vou saw at Sut : Broth rs? 

A. T cant see “pee difference: Tcouldmt see anv difference. 

() hs. [ives Robinson resweint tobaeco in the case mm his ‘pypraratus 
at lis place of business ? 

A. Ile does. 

(). My Tlave vou ever had ; tobacco resweated by Mir. Robis 
Son an boxes or Cises 7 And, ~Trate how the bones looks L sattes 


s:? + , " 


thi , weet take hh lal Ou thie “Lear cti TL 


=. Y 
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A. We did have considetable tobacco resweated by Mr. Robinson, 
and the cases looked very much discolored when they came 


out. ¢ 
S4 Q).50. What is the difference between the apparatus you saw 
at Sutter Brothers aid the apparatus in use by your firm ? 


pay upparatus isa tyb ora tank and Sutter Brothers’ is a box. 

Besides this ditle Pence in form, do you or do you not think 

the awe apparatuses are + ag the same and have the same 
mode of Oper ition ? 

A. I think the mode of eper: ition Is the same. 

Q). 52. Did your house qyer receive any tobacco that had been re- 
sweated by Phillips & C o., of New York: “and, if SO, did You cons sider 
the same a success or a failure? And state when you re ceived it. 

A. We did get some tobacco of Phillips & Co., of New York, which 
Was resweated by him, and [think it was a failure; when we got 
that tobaeco resweated it ,was previous to the use of the Robinson 
patent. I think it was aboeut that time we had a large lot of tobacco 
in New York, and we only: gave him a few cases as an experiment, 
and it was a failure, and we had the balance shipped to us without 
being resweated ; it did not color dark and the colors were not uni- 
form: they were streaked gnd striped, as I call it. 

QJ. 55. When you saw the apparatus in Mr. Sutter's place you say 
It Was notin use, but that Mr. Sutter explained to you how it was to 
be used. Please state. é 

A. Ile took the tobaceo after it Was cased and put it into the cases 
anid put the causes In the sweat-house. He put the tobacco into the 
original cases and put the $riginal cases into the sweat-house. 
$8) Cross-examinatjon by Apotrit Moses, Esq., counsel for 

defendants : 


No1. Tlave your firm any interest in the Robinson patent ? 

A. None Whatever, ‘ 

X 2. Under what condition or contract do you work the Robinson 
patent since vou first used & ? 

A. We bought a right. ‘ 

No. You may state torthow long vou purchased it, for what ter- 
ritory, and how much yvou.gave for it, and whether such contract is 
In writtneg 

A. We purchased it forever—the right to use it: it Is in writing: 
It is limited to our tirm; P believe we gave two hundred and tifty 
dollars for it. There are other considerations, and I do not like to 
state unless Tam compelled to. We put up the first ones; it was a 
great risk > it cost us trom a thousand to tiftteen hundred dollars for 
Us to put ittup, and we did riot know whether it would be a success 
Or biel. * 


X 4. How long prior to the issuing of the patent did you work the 


— 


Robinson process ? ; 

A. Well,a short time: I' scouls ln texactly sav; it was a few weeks, 
liaVbe a few mouths; not aver two months, | Aber say. 

Xo. What is the Cibp re cigs of the tu Oo Vou Use T 

- About live cases eachtub. 
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6. How many pounds in each case? 

A. Four hundred pounds each case genera 

X\ 7. How much time does it take to till a tub, and what is the 
eX pense connected with the tilling, including the preparation of cas- 
Ing it? 


| | 
liv wetghs 


A. Well, about one cent a pound 
St XN 8. Please give us your idea of what you mean by the 
term “ casing ?” 

i, To get the tobaceo Inte condition tor resweutine Take each 
hank, dip it into water, and shake it out and lay it in piles 

AX How manv hanks can you vet into a tub as vou use che 
tubs 4 ' | : : 

A. Well, there would be about ler thousane I Inks: twe thiou- 
sand hanks to a case; four hanks to a pound. 

N10. Explain how vou can tell the degree of fermentation or 
sweating of the hanks which lie at the bottom of the tub, or in the 
middle ? 

A. Well, we judge the bottom and the middle by the top: as we 
put all the same kind of tobaeco in atub, we generally put the same 
kind ina tub. 

\ Ll. (rive us the cost of resweautinge alter the tubs is tilled aiter 
four or five days. 

A. I cannot give exactly the cost; it is a verv hard question 

XN 12. Have you never found tobacco underdone or rotted or 
burned up by decomposition under the KNobinsonm process ” 

A. We have found some underdone—that is, when we first started 
the thing; now we don’t. We have found some overdone: mone 
burned up 

N15. Whereabouts did vou find it underdone or overdo 
mean through the tub. 

A. Through all parts of the 

XN 14. Then, when you foun 


also found some that was well dome. did vou. in tl , 
. ” ; . 
A. Yos., we (ile 
— , 7 a ’ ’ ' ’ ' 
Si X 15. Now. explain to me diow, under the Robinson ps 
’ 
cess, You can ObTallh Ul LOrmiits | i) reeageer Uliee Ceorpedit 


Indicated 1) thie list sttisWel 


Objected to by complainants’ counsel as misl 


ee , : ’ Pre ' 
ness has only stated that te found su Conditions of belle ove 
done or underdone at the tirst start 


A. When it Is underdone we can ftittack and reswent it ; 
When T sav underdone IT mean the w e cas Fohacco is not 
of the same kind We put that back that pricherel thy, 
second time. What ] mean bv overdone is the tol lave 
Unlform color, tut a ty ttie { 

XN 16 Supposing the toh te tothe thes lL kine 
within the tub, do vou tmiean to suv that ever | thies it ie 
~Weinted alike ana 


. 7 
Peorgagity 
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X 17. How much difference do you find between the hanks lying 


at the bottom of the tub’ and those lying at the top as the result of 


one sweating ? 

A. I don’t know of ane difference, except that the top layer may 
hot be quite so nice as tlre rest. There is no difference, it being the 
sume kind of tobacco. 3 

X 18. Do you examiné any but the top layers during the resweat- 
ing? : 

A. We examine the tobacco more than the top layers. We go 
down six inches or a foot, or more, and if it is not sweated enough 
we leave It In another day. 

X 1% How long does it take vou to fill a tub and empty it? 

SS A. Well, that dppends agreat deal upon the number of 

men Vou have atework. We generally have four men. I 
should think they could dill a tub in about four hours. 

X 20. Have you seen the working of Mr. Robinson’s sweat-box ” 

A. I have. 3 

X 21. Is there less exp®nse about it, and does he case his tobacco 
before he puts it in a sweat-box ? 

A. Lexpect the expense is about the same. I do not think it Is 
any less, : 

X 22. When you first vonstructed your apparatus did you have 
the choice of using the tab or box; and, if so, why did you prefer 
the tub to the box? ° 

A. | think We had our choice between the tub and a sqiare box, 
but we preferred the tubs. Tecan hardly tell vou why. We talked 
the matter over as to whether we should have them square or 
round, and we preferred them round. I cannot tell you why my- 
self. ‘ 

XN 25. Tell me how the result,under the Robinson patent, of giving 
deep color and uniformity !ts produc dl. 

A ly the ore at heat: tle: datip heat—the moisture—ts the cause 
of it: the terrible heat Is Chie cause of It. [ cannot tel] any other 
way, ' 

X 24. Which is the dirgetion of the heat: Is it upwards or out- 
wards from the tobacco or towards it? 

A. IL don't know; itis aN around and all through: the heat is 
between the outer and. inner tub, 

XN Zo. How long has thd resweatin 
known to the tobacco trade 

A. Well, | don't know emictly. I. for Inv part, have heard of it 

about two or three yours ago. 
Su XN 26. Did vou ever use a Phillips patent issued in IS76? 
A. We never did. ; 

he Dick Mer. lfobutison toX J rimnent with Vou precedin the two 
Vears to thi dssthinyy ol lis preterit t 

A. Tle did not ‘ 

\ 2S. Is there anvtiling lig 
Kiownh to the trade outside aft 
tuls ? : 


, | , ; eae , ae So Se 
A. IT think there is a greatedeal in the Robinson Patent Witieh Is 
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not known to the trade outside of the mechanical construction of 
the tub: the resWeating tobacco with hot water. 

XN 28. Well, did vou not use hot water before ? 

A. We did not. 

X30. Did vou not wet the tobacco and then submit it to heat for 
the Purpose ot }? roduel lng me! rmture nT) ar ' the ole proc na 9 

A. We wet the tobacco and pre duced heat. but It Was dry heat, 
and instead of producing motsture it ied d out. 

X51. How do you control the degree of heat under the Robinson 
pore ess ? 

A. Well, Wwe have a Mah who att nas lo threat. We have it thie r- 
mometer so We can control the —_ [ don't attend te it. We have 
a foreman there who attends to that. 

\ 54 You do lial profess lw be il mechanic OF citi e Ny rt, hor as 
having an intimaie knowledge of the workings of the Robinson 
process, do you? 

A. | ahi ho mechanie. | cUrhh ThOO ONE rt, bruit | have baacl acreat 
deal of experience by studying out the Robinson process. 


LAMBERP ELIEL. 


4) Subseribed and sworn to before me this nineteenth day of 
April, A.D. ISS0. 
MH. MM. MUNDAY, 
Notary Pui Lhie. 


Complainants’ counsel gives notice to defendants’ counsel that the 
taking of testimony, constituting tha prima forcu Cuise ¢ if Cott! plain 
ants, Is closed. 


ll. M ee 
fary I hf Hlhie. 
United States Circuit Court, Northern Distriet of Hlinois. In Equity. 


Apmanamw Ropinson and Isaac Ronrsos 


Lours P. Sutrern. Apotru Scrrer. and Jacon Surrer 


— 
— 


STATE OF ILLINOIs, | 

County of Cook, jo ° 

110i. M. Munday, a notary public in and for the county of Cook 
ry. State of Hlinois, do hereby certify that on the 17th day of April 

D. SSO, pursuant to the stipulation and notice hereto attache 
tech appeared before me, at room 350, No. 152 La Salle street, 
Chicago, Illinois, Louis Tiller and Lambert khel, wi « to te 
tifyvon behalf of th compl: jyisitits theabove-entitied lat said 


fis , " * —. ’ 7 * ’ , ; ‘ ; P AP icple 


witnesses were by me fir- 


truth. and nothing but the truth. <0 tar as thi 7 : nterrovated 
ane that the testimony of said ) a 

me. ane read to said Withesses before ther signimmg thie 
snid witnesses sigmed their said deposition im my pre Chisel 


salts lr en © ISPTRTEA this ssiliit tiie : Wels as "alial ‘j si ¥ ~\\ ti By to this 
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v1 truth of their answerssto the questions propounded to them 
by the counsel of the respective parties to said suit. 1 further 

certify that said depositions were taken between the 17th and 19th 
days of April, A. D. 1SS0, and that the parties to said suit were pres- 
ent in person and by counsel I further certify that I have no in- 
terest, pecuniary or otherwisesin the event of said suit. 

In witness whereof I have Wereunto set my hand and affixed my 
notarial seal this 19th day of pret, A. D. 15580. 

Il. M. MUNDAY, 

Notary Public. 
v2 (Complainants; Rebutting Testimony.) 

United States Circuit Court; Northern District of Illinois. In 

: Chancery. 


ABRAHAM ROBINSON ct al. vs. Lovis P. Surrenr et al. 


It is hereby stipulated that the time for complainants to take 
proof may be extended to Juve 15th, 1880, and further that testi- 
mony may be taken at New Yerk city within said time before Oscar 
S. Strause, or any other notary, public, the same as though he had 
been duly appointed a special Gxaminer by the court. 

ADOLPH MOSEs, 
4 Solicitor for Defendants. 


Deposition of George P. Lies. 
United States Cireuit Court fr the Northern District of Illinois. 


! 
ABRAHAM Ropinson and Isaac Ropinson 


Lours P. Surrer, ApoLpH Surrer, and JAcop SUTTER. 


. —" . ~ . . . . 
Grorce P. Lies, a witness in behalf of the plaintiffs, being called 
and first duly sWwornh, in resporse to Interrogatories propounded by 
counsel for the plaintilts, dep Red and testified as follows : 


, 


Q. 1. What is your name, age, residence, and occupation * 
A. My name is George P. Lres; 56 vears; reside at 222 East loth 
street; my occupation is cigan manutacturer. 


Counsel consults with =“ & 
a 


Q. 2. How long have you: been engaged in your present busi- 
hess ? ‘ 
OO A. Over 20 vears, é 
ia. a Does your firm rank wMoly the largest manufacturers 
of cigars in the United States” 
A. Yes, sir. 
QJ. 4. Whatis the name of*vour tirm, and where is its place of 
business ? 
A. George P. Lies & Co.; peice of business, 556, 308, and 360 Prod 
avenue, corner ZIist street. ¢ 


é 
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Q. 5. In connection with your business do vou resweat leaf-to- 
baccco ¢ 
A. Yes, sir. 
(2. 6. What apparatus do you now use for that purpose ? 
A. The Robinson apparatus 
(2. 7. Please describe the apparatus vou are now using. 
A. There are two tanks, one inside of the other, in the inner one 
of which the tobaceo for resweating is put: between the outer and 
Inner tanks there is a space of six inches which is tilled with water : 
this water is heated with a stove or boiler 

ws, © Is there a lid or cover to the inner tub? 

A. There is a cover to the Inner tank 
2. 9%. How long have you had this apparatus in us 
\. Nine or ten months. 
(). 10. Who direeted its construction ” 
\. Mr. Abraham Robinson, one of the complainants. 
2. 11. Have you used this apparatus in your business from the 
time of its construction until the present time ? 

A. Yes, sir. 

(). 12. With what results”? 

A. Satisfactory results, 


v4 Cross-examination by Mr. BANNING, of counsel tor defend- 
ants : 


X 1. What is the shape of the tanks used in the construction of 
the apparatus put up by Mr. Robtiison for Vou, nied low PaniV Ciuses 
of tobacco will each one hold ? 

A. I should call the shape round: one will hold from tive to seven 
CASES, 

2. How many of these apparatuses do vou have 
, | have ads mianvV as my btsitiess requires 
>. llow many Is that’ 
. That T wouldn't tell vou 
lL Why wouldnt you tell m 

A. I havea right to my own business: if you were a partner of 
mind T would tell vou. 

X.5. Then you refuse to tell me, do you 

A. Yes, =Ir. 


X 6. And simply for the reason that ait would make known the 


‘7; 


APR AK 


~ 


amount of business vou were doing 
A. Only for that reason. 

X 7. Have you more than on 
A. Yes, <Ir. 

X ‘. Ilave vou rmiore than tw 
A. I think I have said enough; like a litte girl if le keeps on 
‘TL have it all. 

X 9% Have you less than thre 

A. I refuse. 

X 10. Tlave you mor thisany thires 

A. Refuse. 


—< 
_ 
” 
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X¥ 11. Do vou refuse to ¢tate whether it is more than two because 


that is the number you hifve 


mm 
Question objected to as designedly ambi 


. 
‘f 
— 


uous and incapable of an 


answer ves or no, which It calls for. 


(yy 


A 13. 


that 


D4 D> bd bt be 


~ 


» 
— 


OA bm bt be bet 


Be se od be bd be bt bm it > 


A. Refuse for the reason as first <tated., 
X 12. How long jhave you used these apparatuses ? 
A. Nine Or ten nmiontlis.e 


low much 


li tobacco have you resweated in them during 


time ? , 
A oreat many cases.’ 
7 ° ' 


14. What do vou calka great many cases ? 
Refuse. 
ko. Why do vou re huge 4 


lor 


th) 


q- 


lo. Is it 
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\ c's, 
a 
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a | 
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reausot) first tated, 
> . be 
more than leh : 


more than twenty ? 


— * . 
more than tigirty 
@ 
more than forty ? Ce 
6 
? .° ‘ 
more than tlitv ? 
q 
ee 


ad 


miore than “4 yventy live 


hundred ? 
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a \\ rity plbei da \ if Is. 
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i | do vote know that it is more than one hundred 
Join positive ; . 
] ' i positive 
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e 
same space, and having the tobacco piled or tiered in them instead 
of being piled in the tank as they are in the Robinson apparatus, 
how many more cases of tobacco could you sweat at one time in 
the Phillips apparatus than Vou could in the Robinson apparatus? 

A. Never saw one of Mr. Phillips’ apparatus. 

X 50. Have you not just testified that if Mr. Phillips builds his 
sweat-rooms square instead af round, 10 feet and 10 feet in height, 
that they would hold from 18 to 20 cases of tobacco ? 

A. The room 10 by 10 inside would ; apparatus I know noth- 
ing of. 

X 51. Have you not just said the Robinson apparatus, occ upying 
in all 10 feet square ¢ and 10 feet In height, would hold from 5 to 7 

‘cases of tobacco ? 

A. Including the working: space ? 

X 52. Yes, sir. 

A. My answer was, including the working space, it would. 

X53. It requires that amount of space to work the Robinson ap- 
paratus | believe you stated ?: 

A. Yes, SIP, but can be done with less, 

X O4. Then what would be the difference in the number of cases 
you could place in the Robinson apparatus as described and a sweat- 
a: 10 feet square and 10 fuet In height? 

. From 15 to 19 cases, if it was 10 feet square on the inside. 
X 55. If all your tanks used in the Robinson ap paratus 
99 were full of tobacco, how long would it take you to examine 
ach and every case if you wished to know how they were 
pre ape + ? : 
Don't know exactly. 

x 56. Would you not have to take out all the cases of tobacco— 
a hand or two at a time—in orWer to examine it? ae 

A. No, sir; not all the cases. 

X57. How much would you pave to take out? 

A. A few bands of tobacco. % 

N58. If there were seven casediof tobacco in the tank how would 
you get at the second one from thétop in order to examine it? 

A. By ridding it at a certain Spaiae of the first one. 

X 59. Then vou would have to t: age out the first case a few hands 
ata time? j 

A. At some one space. 

X 60. Tlow would you get at tif third case of tobacco in the 
tank? 

A. Similar way. H 

X 61. ly tuking out the second a gew hands at a time? 

A. Yes, sir. 

X 62. How would you get at the fourth ? 

A. Similar way. 

X65. By taking out the third casf# a few hands at a time? 

A. Yes, sir. 

XN 64. How would vou get at thd fifth case in order to exam- 
Ine it? 

A. Similar way. 


. 
‘ 
. 


-o~ oop. 


So —fee or aw . 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. Dl 


X 65. By taking out the fourth, would you not? 
A. Yes, sir. 
_X 66. How yould you get at the sixth in order to exam- 
Ine it? 
100 A. Similar way. 
X 67. By taking out the fifth’? 
A. Yes, sir. 
X 68. Now, Mr. Lies, how much help is required to take one of 
those cases out of the tank ? 
A. You could do it with a boy or with ever so many men. 
X 69. How long would it take one boy to take out one case ’ 
: A. I don’t know. 
X 70. About how long ? 
It would depend on his ability. 
X 71. How long would it take you to take one case out of the 
— ? | 


Don't know. 
2. About how long ? 
A. L don’t know. 
X 73. Did you ever take one out? 
A. No. sir. 
e X 74. Ifow long would it take an ordinary man and a boy to pack 
a case of 400 Ibs. of tobacco in a seed-leaf case ? 
A. I don’t know. 
X 75. Did you ever have any packed in that way ? 
A. Yes, sir. 
X 76. Then haven't you any idea how long it would take ? 
A. No, sir. ‘ 
NX 7i. Did you ever pack a Case vourself t 
A. No, Sir, 
X 78. Will you swear that vou do not know how many cases of 
seed-leaf tobacco iho Pbbaill nie ii boy could ordinarily pack In one day ? 
” A. Yes, sir. 
LO] X 7. Did vou ever have such work done in that way ” 
A. Never had it timed. : 
X 80. Do you think that they would pack f cases ? 
A. _ Sir, 


x7 


. 


XS8 Do you think that they would pack oO cases ? 
A. Yes, sir. 
X 82. Do you think that they would pack six cases 
A. Yes, sir. 


\ So. Do you think they would pack Severn Cases ? 

A. Thev might. 

X S4. Do vou not think that it would take longer to pack the 
cases of tobaeco in the tank used in the Robinson apparatus thicans it 
does to pre k them in seed cases ? 


A. No, sir. 
\ SS. Would it take about the sate time? 
A. Yes. <i! 


N86. Then it would take a man anda boy one day's time to fill 
‘ one tank of seven cases with tobacco for resWeallny 5 
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X 118. How do you know that it Mecomes damper ? 

A. By feeling it when you take it dut it is damper. 

X 119. Do you always examine it yourself? 

A. It’s my business most always. 

X 120. Did you ever weigh a case, before putting it in and after 
taking it out? 

A. We weigh all cases before ities opened. 

X 121. Do you weigh the cases after they are wet or cased and 
before putting them into the sweat-reom ? 

A. We don’t put them in cases after they are dampened. 

X 122. Did you ever weigh those gases which do not require wet- 
ting before putting them into the sweat-tank ? 

A. Yes, sir. 

X 125. Did you ever weigh the s sane cases after taking them out? 

A. I don’t remember. : 

X 124. Then you don’t know whether they would weigh any more 
after taking them out than they would be fore you put them in? 

A. Not positively, but I judge so. 

X 125. Ilow long does it take to! sweat a case of tobacco by the 
Robinson process ” 

A. From three to eight days. 

X 126. At what temperatute of heat? 
106 A. Where? ; 
X 127. On the tobacco? 

A. I don’t know exactly. , 

X 128. As near as you can state ? 

A. About 140 degrees ot Fahrenheit. 

X 12. Does it ever get higher tlpan that? 

\. Perhaps. 

X 130. low many degrees 4 ( 

A. I can't tell exactly; a few. 

XN 151. low do you know it is 140 deg.? 

\. I hi ave tested it with the thegmometer. 


X | Have you any thermometer connected with the Robinson 
appara atuses s, or either one of the min use at your place 

é Y a sir. ‘ 

X 133. Do you have one on each apparatus ? 

A. No, sir, 


X 154. Where is the thermometer placed ? 


A. In a closet. 

X 135. Then it is not connectefl with the apparatus ? 
A. No, sir. | 

X 156. How do you control the heat? 
A. By shutting off the valve. 

X 137. What valve do vou re tyr to? 

A A valve. 

X 13S. W here Is that valve located z 
A. At the tank. ‘ 

X 159. Which tank ? : 

A. The outer tank. ‘ 

X 


140. Is there a valve on each apparatus ? 
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A. I believe so. 
X 141. Can you control the heat so as to keep it any temperature 
desired ? 
107 A. I can control the heat so as to get the tobacco satisfae- 
tory. 
X 142. And you do it by means of that valve, do you ? 
A. By means of the valve and cold water. 
xX 1-45. low do you do it with the cold Water ? 
\. By adding cold water reduces the temperature. 
X 144. Do you pour the cold water into the tank or the boiler? 
A. By putting cold water into the space between the inner and 
outer te nk. 
X 145. Where do you pour it in ? 
A. There! is a cover or lid which you take off to pour it in. 
X 146. How often do you have to use the cold water? 
Ae 4 ry lom, very. 
X 147 How often do you use the valve ? 
A. ~ seldom. 
X 148. When was the valve placed on your tanks ? 
A. At once. 
X 149. Do you think you could operate the apparatus successfully 
: =e this valve ? 
|’ robably. 
x 150. You don’t know that vou could, do you? 
A. Not from experience; I never tried it, always having had the 
valves. 
X 151. Is there any pipe extending up through the inner tank 
and out at the top, In your apparatus ” 
A. I believe hot, 
X 152 Poe you never have one” 
Don’t remember positively. 
10S Xx 155. What pipes are connected with your apparatus ? 
. A. Water pipes, 
? 154. How many pipes are there in all? 
I « cant say exactly. 
x 155. Is there any vent-pipe or pipes for letting off the heat ? 
A. Let off the heat by uncovering the tank or taking OfF a por: 
tion of the cover by raising the edge of the cover Up. 
X 156. Do vou uncover the Inner or the outer tank ? 
A. The inner tank. 
\ lod. i= it provided with il tis orlit cover ? 
A. Tolerab ly tiglit. 
X 158. Is there any way of letting off the heat out of the bottom 
of the inner tank, or near the bottom: ? 
A. | beheve SO). 
X 159. What means is used for that purpose ? 
A. Pipe. 
X 160. Where does that pipe run to? 
A. It runs into the Inner tank. 
: 161. And where does it let out the heat? 
At the outer end, I presume, 


56 LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 

X 162. What do vou mean ‘by the outer end? 

A. At its outside or furthest extremity. 

X 163 Do you mean that if runs down and out at the bottom of 
the outer tank ? 

A. Well, I don’t know; I rarely have oceasion to use it; at the 
outside there is a cap, cork, or fastening which can readily be 
taken off. 

X 164. Do you mean by the extremity the Upper, lower, or far 

— of the apparatus; avhich do you mean? 

109 A. : runs up and down; I don’t know much about that 
pipe; but vou can let air in or water out; I really don't 
know much about this particular pipe. 

X 165. Where is this eap which fits on the opening situated ? 

A. At the extreme end. 

X 166. I will now show you a drawing of patent of No, 216,295, 
being the Robinson patent, and ask you to explain on the drawing 
how that pipe is located—to and from what part it extends—as near 
as a can ” 

. It extends from the inner part of the inner tank C down to 
ae space ( and through the “I bottom: of the outer tank, the cap 
being at the extreme end. 

X 167. This pipe may neil either up or down, may it not ? 

A. I don’t know—it may extqnd cither up or down—never being 
present When it was put in. ‘ 

X 168. Now, will you also please explain from the drawings 
where the valve is located of which you have made mention ? 
A. On the two pipes D and Ez 
X 169. There are two valves, gre there, on each apparatus ? 
A. Yes, sir; I believe so. 


Redirect : 


Q. 170. Is the pipes extending through the bottoms of the two 


tanks not used and designed for the purpose of drawing of! water 
from the bottom of the inner tank in case any should have col- 
lected there? | ‘ 

A. [don’t really know What it’s designed for; Pm no me- 


110) chanmie, and don't know; bat T remember having drawn otf 


water that had collected Inside in the inner tank. 


Recross : . 


Q. 171. Did vou ever find enough water collected in the bottom 
of the inner tank to wet the tobacho in the bottom of it’ 

There ts a false bottom in the inner tank on which the to- 
bacco is placed, and underneath wiich the water collects, and Is 
drawn oth by taking ott the Cup) OF fastening ot the pipe bye fore de- 
seribed. 

Sworn to before me this Sth dav of June, 1S8S0. 
< GEO. P. LIES. 


Oath waived after signature. 4 


_ 
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Cireuit Court of the United States, Northern District of Ilinots. 
In Chancery. 


ABRAHAM Ropinson and Isaac Ropinson 
ia. 


Lour P. Seurrer ef al. 


STATE OF ILLINOIS, 1 
County of Cook, ) 


Testimony taken on behalf of the complainants in the above-entt- 
tlhed cause, Lefore Chas. W. Allen, a notary public in and for 
Cook county, Illinois, pursuant to the stipulations heretofore 
made, at room 20, 152 La Salle street, in Chicago, Llinois, com- 
mencing at 2 oclock p. m., on the Lith day of June, 1Ss0, formal 
notice being waived by agreement of counsel. 


Present: Jolin W. Munday, Kedound Adeocek. counsel] for Coll- 
plamants, and Adoiph Moses, counsel for defendants, end the wit- 
ness below named. 


ABRAHAM Robinson, a witness produced on behalf of the 
111 complainants, being first duly sworn, is examined in chief 
by Mr. Munpay, nie depose = is follows: 


(). 1. What is vour name, age, residence, and occupation ? 

A. My name is Abraham Robinson; age Sd vears: reside in 
Chicage, and ama cigar manufacturer and leaf-tobaceo dealer, 

(). 2. Llow long have Vou beet in the tobacco business ? 

A Sixteen vears, 

Q)o5. Are vou one of the complainants and the patentee of the 
prevent sued on in this cause * 


A. | ittil. 


Q). 4. When did vou build your first apparatus for sweating leaf- 


A 
, 


; 


tobacco * 

A. I built — first sweat-house in IS76. at ZI Ran leolpoly street, 
Chicago. 

(). >. Describe that apparatus 

A. | there had a SWeat-rooth in t | ‘ bicess Prbecdat. 1) this lack prac of 
the building, towards the west side: T put the tobacco mm the erty 
hal cases, first Casing or motstening the tobacco before packing tin 


the CUSsCs , thir Powotil would hold Prom six tee per [it Cases ot ia Ube | 


, ? y ‘ = ‘ *% ; ‘ | 
built hi Pevoril Cspechiuily hor il “Wel lie os i! veal Peyiacts 7) \\ pened. 
anid Wiis tight. or me irivy so, so as not to allow the steam to esenp. 


Ve rv much: Mh ale corner | bad a stnadil stove, with & Wisli-beotier 
(oT) orp Of it, With ah Open Carp) the stove tented the water, and 


’ ’ 
e 
Ciillserl Liye ~T itil if? jidd | }¢ ! i} j 
a2. & low did that apparatus wor 
\. This did not wo . ¥ t! stove im the sweat-lhou 


" ’ ’ “he : ‘+ : 
se . ea ® ; ; 3 ’ i " : 
caused dry heat, Which dried out the tobac , espechiiir the outsreds 
, . 


prortion Or ta. Gen preg foll of water on the stove did 
i: 
’ 5 
112 rieot prreved ties enough mieotsttire or stenm to counteract the dry 
heat from the stove: IT also had a prrece of sheet zine or tin, 
| ee Sy 
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which surrounded the stove, to keep the heat of the stove from the 
tobacco as much as I could, but still there was too much dry heat, 
not enough moisture; it didn’t work very well. 

(). 7. When did you move into this building ? 

A. I moved in this building abéut the first of May, 1876, and the 
sweat-room was built shortly after) moved in—not more than two 
or three weeks—when I saw the reason that it would not work—on 
account of too much dry heat and not enough moisture at the time 
I was experimenting with the apyaratus. I at once saw that it was 
necessary, for the reason —, to have the stove for heating the water 
outside the room and to hi ave il large body of hot water ins side the 
sweat-room, from which both heat and moisture would arise. 

(QS. When did you build the aext sweat-house ? 

The next sweat-house that F made was at 115 and 117 Fifth 
avenue, Chicago. I moved over to the building about the middle 
of April, 1877. é 

Q). 9. Tlow was this built ? 

A. There was a large vault in gthe basement of the building. It 
was Intended for a bank-vault, arid this vault is what | used for a 
sweat-room, and IT made it in this way: I first put in a raised 
second floor to the vault. This oor was made of wood and was 
about a foot above the bottom.’ The vault was about twelve feet 
long and eight or nine feet wigle. LT then put the water in the 
bottom of the vault two incha@ deep. The iron door-sill of the 

vault was raised some two or three inches above the bottom 
115 = of the floor, so that vou yould step down a little when you 

went in. The bottom offi vault was made of cement, so 
that it would hold water. , 

(). 10. Tlow did vou put the tebaece into this apparatus ? 

~~ s put the tobacco in in ticht cases on lop of the second floor, 
=e : before | pul it in the cases, 

Do Vou Thean the origipi aul tobaeco cases ? 

‘ Yes To get the cases in we had to take off the inside doors 
of the vault, as the hinges stood out a little, so that the cases lacked 
about one inch of volng In. Some of the cases were too wide, and | 
hi Ys re m made smatier. 

Did you apply any he at to this apparatus; and, if so, haw? 

4 “ heat the water | lh: ul ‘A stove or heater outside the Vi ault, 
with a boider on top of it full of water, and [ had a steam. i one 
end of which was slipped over the spout of the boiler and packed 
with rags to make the connection tight, and the pipe passed through 
a hole or notchel in one side of the wooden door which I made for 
the vault and into the water in dhe bottom of the vault. The outer 
door of the vault could not be shut, and it was left Opell, 

.15. How did this apparatus work ”? 

This ap paratus Worked prgts well; the tobaceo sweated neatly 
esos and ait did not dry out § tall: but TI couldn't, with the ar- 
rangements [ had for heating, oh ‘ee water hot enough in the bot- 
tom of the vault to sweat it very quic ‘kly. The vault was “i course 
avery wapem place, and it di In't require very much heat, but [had 
ditliculty in heating the water) as hot as it should be to sweat 


e 


| — 
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quickly. To inerease the heat I sometimes put a small kero- 
114 sehe stove in the doorway of the vault. To do this | took the 
wooden door out and prurt It where the outside door stood. 
The walls of the vault, you know, Were very thick—from elehteen 
to twenty-four Inches, and in this space I set the little kerosene stove. 
This Increased the heat, and there was sueh a large body or surface 
of water on the bottom of the vault that [ experienced very little 
difficulty from drying out. 
Q). 14. How long did you use this vault for a sweat-room, as you 
have deseribed it? 
A. I used the vault as deseribed for a sweat-room until T left it in 
May, IS7S. 
(). 15. Where did you move to in May, IS78? 

In May, IS7S, | moved over to my present place of business, 

Nos. 13 and 15 Dearborn street, Chicago 
(). 16. What did vou do there? 

In the spring and summer of this year T went to Havana, Cuba; 
In the summer IT had not much use for a sweat-house, as | lad to- 
baccoon hand sweated and cased; but early in the fall, some time in 
September, LT had concluded to prune Upp at sweat ap pReraters sinned Leengreat 
to work it as SOO} as | hier if compl te dd. 

(). 17. What was this apparatus like; please describe it? 

The sweat-house consisted of two wooden tanks, exactly the 
same plans and drawings To made already in Mareh, IS77. 1 then 
knew that tobacco could only be successfully sweated and cured, and 
be free from wrullii or Polson, by peut brie the tobacco in) i Voss Where 
moist heat or water heated by a botler which will evaporate through 

wood will cure the tobacco 

Ile ( ?. Ls. | Tense ( rr eer be this cepeperal ttl 

A. T built two wooden vessels, one inside the other: in the 
Inside of one | put the tobaceo to be swe ited. and inn thie olltside one 
the Water: the Waiter Is hie cate 7 from a stove or bie fatter set emt lv 
outside the Lp PRAUPATUS, tWO prlpr s connecting with the borler or heater 
ania outer tank eo that the water in the tank would crreulat throueh 
and become hot and the hot water will: Vaporaute tn the loiter tank 
— keep the tol macco Meolst 

19 What do vou mean by evaporate’ 

\ ' Phievctle by CV: tyr rate the Wor is pubhetews ‘ttl thie hot wate rw il] 
vive a most heat in the inner tank and ke the tobaceo mrorst 

(). 20. How did this apparatus work ? 

A. This apparatus worked very successfully, and after Tmade a 
few trials ; ind thoronyg hiv tested it. PT liad me meade a tmrodel and an 


application rrasacd lor i prea bit, W rT Cli Wills tile f itl \\ rst) Precrtooda aon 
the 2Sth dav of February, 1S7t. 

{ ?. >} Was Vol) cpepeile thoi for a | iterit. W hired vVotusayvy was f| lee] 
February sth). Dscih. thee upopole ition for tlhe praatenit, stheed on in this 


** a 
{ ai=t' 


A. Yes, it was 

(). 22. When did vou go to New York for the first time after vou 
filed this aj pplic: ation 

A. I we vite Mt w Yorkabout the llth of May, Is7!,on the strength 


 , 


‘ 
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of the letter of allowance of my patent which I had from the Patent 
Office on the 10th of May. 

Q. 23. What did you do in New York in regard to the introduc- 
tion of the invention into public ust? 

A. The first thing, I went to Chay 8. P hillips, No. 18S Pearl street, 

New York, and.told bim | was going to build a sweat-house, 
116 and showed my plan and shawed him the allowance of pit- 

ent, and told him it could be built i in any way, square or round, 
and that | worked it both ways and found it to work ve ry success- 
fully either way, and told him thats my experience for sweating to- 
bacco was that moist heat would ¢ure tobacco and produce dark 
colors; I then put the apparatus uyf at Lichtenstein Bros. & Co., in 
New York, the largest in the Unita@l States, and also in the work - 
after | had it up and had two times tried it, they bought it and paid 
me for it; afterwards Mr. Phillips sgw the apparatus several times. 

Q. 24. When was this apparatus But up for Lichtenstein Bre. & 
Co., and what did Mr. Phillips dp after he had seen it several 
times ? | 

A. The apparatus was put up ia May, 1879, and Mr. Phillips 
made me several offers, but 1 woul@ not accept his offers, and then 
Phillips told me that it was Very Basy for him to get around the 
patent, and he would show me what he would do in four weeks 
later. 

Q. 25. What did he do after tht, if anything, by way of show- 

What he eould do? 
“4 The first thing I knew Philltps & Co. put in their leaf-tobaceo 
paper in New York an advertisempnt, and cautioned parties to wait, 
as he had discovered something new in the way of sweating tobaceo, 
and will be ready to show it to the public in il week. 

re 26. What did Phillips do next? 

Then C. 8. Phillips and alsé his partner, Mr. Dessauer, went 

itt to my customers where I shad put up a good many sweat- 

Ing machines—about 1. 5 obmor —in New York, and Phillips 

117) sand Dessauer told them to disconnect my apparatus and to 

take his, as he showed them the models: he would not charge 

them as much, or nothing at all, if the ‘yy would take mine out. A 

ee. many of my customers didi not pavome at that time, as my 

bills were not due, and took the advantage of their offer, and some 
of them took my apparatus out and put theirs in, 

(). 27. So far as vou know, at that time, did vour apparatus give 
good satisfaction in New York ? 

A. i rave the best satisfac tion. of sweating tobacco of the age, as 
[ sold fifteen machines in one week in New York, and would, ex- 
cept for Mr. Phillips’ interte rence, have received for them at least 

eleven thousand dollars. 

QJ. 27. In vour round-tank apparatus, when several eases of to- 
bacco are to be sweated at once, how do vou examine the tobacco in 
the «different cases to see if it has sweat lenough ? 

A. Every case contains a sample, and. the samples are laid to- 
gether near the top of the t ik that the tobacco is in, 


Ing 
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Q. 25. Do you mean that the round tank is divided by imaginary 
lines as a round pie is cut into wedge-shaped sections ? 

A. Yes. 

(). 24) So that some portion of every case comes to the top? 

A. Yes; so that every case of tobacco runs from the bottom to the 
top, and vou may put in strings to separate them or pieces of board, 

Q. 50. You said something about drawings. If vou have any 

drawings of your Invention, ple use produce them. 
11s A. L have some here, and may have some more at home ; 
these are all | have found at present. (Witness produces 
these drawings. ) 

Q). 51. Who made this drawing on brown paper, and where was it 
made; what does it represent ? 

A. My brother, with my direction, made this drawing ; 1t is dated 
April, S77; it was made about that time; it represents a square 
wooden box with double sides, and an ‘iron tank which will hold 
about eight hundred gallons of water, and a brick foundation with 
a grate init for the iron tank to set on to heat it. On the top of 
the iron tank is a wooden floor where the cases of tobacco were 
laid. 

The said drawing referred to by witness is offered in evidence by 
complainants’ counsel, and marked “ Complainants Iexhibit, Draw- 


ing 1.” C.W.A, N. P. 


(). 32. Take this next drawing of the number vou produce. State 
When it was made, who made it, and what it represents. 

A. T made it Mareh Sd, IS77 2 Jt represents a stove or heater with 
Water surrounding it, with a steam-pipe connected to two wooden 


tanks. one Inside the other. with water between the tanks. and the 
tobacco in the Inside tank. 


The said drawing ts offered in evidence by complainants’ counsel 
and maked “Complainants” Exhibit Drawing No. 2.7 CL. W. A, 
a 

(). 0. Take this remaining drawing of the lot produc d by you: 
Stiite whio rade it, \ it boat Was ta vedi , cutie Whasit itor pore “e'hits, 

A. It was made by Samuel L. Jackson, April Sth, S77, for me. 
It represents a square room set on thiaber, with hollow walls on the 


} 


. } 1 + | ‘-¢ ee @ ‘ - 
stile =. nid atank of Water on re be reotik, WILTk Crp ne a erack 1) 


11 the floor for the steam to go up. The tobaceo is put im im 

ticrhit cases, and thie monsters eVaporats - threotgels the USS, 
and sweats or cures the tobacco in the ortwinal cases. There isa 
stove with a tea-kettle on the top which heats the water through 
a steam-pipe. 


The said drawing bs cofferae | rh er’ bene by comp “nants eounsel, 
and marked “Compl nants Ioxhibit Drawing No. 3. jc 2. oe 
= 


() >t. I, ferrine to the swWweat-lotise you burltat vour pricaee cit} 
’ : , : i j ’ j ‘i ’ — ‘ — | 
heitth avertiule, tidied Wil ie ) 9 Prbidede ffi | leink val Lit. preeuise =tiate 
: ee | } : . : . ae 
how soon after vou moved into that place, in which vou say was the 
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middle of April, 1877, you fixed: over this vault into the sweat- 
house you have described. 

A. It must have been before May, 1877, that I had it finished. It 
was the first thing I did when I moved in. 

Q. 35. When did you put in theAppratus for Rothschild, Schroeder 
& Eliel? 

A. My application was filed February 28th, 1879, and the day 
after I showed them the machine and commenced work on their 
premises, 

Q). 56. What, if anything, was said at that time by you to Rothis- 
child, Schroeder & Eliel about making the apparatus round or 
square ? 

A. [told them I had worked -the apparatus for some time both 
ways, square and round, and did not find any difference in sweat- 
ing the tobacco and darkening the colors, and that they could take 
their choice. They took the round. 

In order toavoid interruptions {t was agreed that Mr. Moses migt t, 
at the close of the direct examinution, enter such objection to any 

or all of the interrogatories and answers as he saw fit, with 
120. the same force and effect entered here as though entered at 
the time, and the same privileges reserved to the complain- 


ant at the close of the cross-éxamination, except as to form of 


question In both cases. 

The defendants’ counsel object,to the testimony of Abraham Rob- 
Inson at this stage, because it Is In the nature of original testimony 
and is not rebuttal. 

6 
Cross-examination by Apotpi Moses, Esq. : 


XJ. How many of the sweating apparatuses erected by you in 


New York were rejected ? R 
A. Two. 
XN 2. Who were the parties? | ™ 
A. Rossin and Kerbs « Spiess; 
; X 3. You speak of fifteen or nore which were discontinued by 


reason of Phillips t; alking to thet; pli “IS ~ their names. 

A. Part of them have the mac ‘hines yet, but have not paid me on 
account of Phillips interfering with them; their names are H. 
Koenig, L.. Hirshhorn & Co., Solomon Bros., Schroeder & Bon, 5. 
Seidenberg &-Co., Krebs & Spiess, Rossin & Son. Some of these 
have more than one machine. 

XN 4. Have you taken any steps to compel payment ? 


A. I did. 
X 5. By suit? 
A. Not vet. 


XN.6. Have vou got any letters from these parties wherein they 
— you of the reasons why they discontinued your apparatus ? 
[ suppose T have. 
x 7. Will vou produce them or copies ? 
A. I have them at home; they are filed away every month; I 
will produce them. 
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12] X 8. Who informed you that Phillips & Dessauer talked 
to your customers in the way you have stated in answer No. 
— on page 14 in your examination ” 

A. Geo. P. Lies, H. Koenig. 

X % You don’t know anything of your own knowledge about 
that, do you? 

A. I do. 

XN 10. State what you know. 

A. One day I was at Gustay’ Reismans’ place of business and 
Phillips came in in my presence and said) to Reismans, Hold) on; 
give me two cases of tobacco; | got my new invention out, and PTI 
sweat it in ten days; then you can judge for yourself whether it ts 
good, 

XN 11. State any other matter of vour own knowledge in reference 
to it. 

A. Well, all my eustomers have said Phillips las got out a new 
invention that would beat mine, or is as good as mine. 

XN 12. Anything else ? 

A. Nothing more. 

XN 15. The drawings which you have put in evidence bear dates ; 
were they written at the time or since ? 

A. At the time. 

X 14. For what purpose were they written ? 

lor nothing very particular, eExcebl that it mitolit serve to es- 
tablish the date of the invention in case of a patent. 

X15. When did you establish your sweat-louse in Chicago first? 

A. I built my sweat-house in A566 

X 16. Where was it ? 

A. 219 East Randolph street. 
122 X17. For whom did vou resweat tobacco at that time be- 
sides yourself, and which of the drawings dic you ut that 
time use ? 
lor no one beside myself, that T remember; none exactly like 
those drawings. 

\ LS. llow did vou resweat the tobaceo, then’? 

A. I have already indicated in my direct examination. 

X19. Was that mode used by others beside yourself r 

A. Not that I know of. 

X 20. When have vou first produced these drawings ? 

A. Yesterday. 

X 21. Which one of them did vou follow in applying for your 
patent ? 

A. I followed all three. 

mi “2. Which one of t these drawings Was first in time 

A. “ Drawing No. 2." 

X 25. Which next in time? 

A. “ Drawing No. 1” and then “ Drawing No.3” 

\ 24. Who ls the Samuel # div KOT) Whose piilne tp pears (itl 


“ Drawing No. 37?” 


‘A. Ile isa foreman of mine 
\ yi In your =pecith allots forming il prart of your Lette r~ prate nt 
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you speak of an improvement in the ap paratus for steaming leaf- 
tobacco. What apparatus did you have in mind ? | 

A. I don’t know. | 

X 26. When did you first exhibit these drawings ta your attor- 
neys? 
A. ts esterday, for the first time. 

125 X 27. Do these drawings, or any one of them, |represent a 
tub, or anything in the’shape of a tub,as they are represented 
in your specifications ? 

A. They all three represent; the exact patent, as far as T can say. 

X 28. What did you meanjwhen you said in your specifications 
that the structural plan of the ap yparatus is old ? 

A. I meant a room or an outside tank was old, but the water evap- 
orating through wood to an Inside vessel or tobacco ease and pro- 
ducing moist heat is new. 

X 29. Ilow was metal ever Ysed in the coustruction of the tobacco 
vessel as spoken of in your spec fications ? 

A. I don’t know how it was used, but I know that it would not 
work satisfactory. 


X30. Did you intend that the vessels or tubs might be made of 


any kind of wood ? 
A. Yes. 
X51. Isn’t it true that the: square box used by you to resweat 
tobacco is totally different from the structural plan of your appa- 
ratus as patented by vou ” ‘ 
They are not different; the process is the same. 


t 


A 
X52. What results did you produce in vour first drawing ? 
A. I didn’t produce any; [ didn’t have the machine. 
X33. Did you ever construct a machine according to the draw- 
ings here ? ; 

Tdid. I did not exactly ; tit was merely the idea. 


a 
A 
X 54. Did you construct one, before you applied for letters pat- 


ent? : 
124 A. I did. : 
X30. low long prior thereto 


A. Sm B60 4. 

X 36. Was it in the sh: cup e of vi ats ¢ 
A. No. 
X 


o7. When did you first construct an apparatus in the shape of 


Vats ? 
A. In 1878. i 
XN 5S. [s the apparatus still insexistence, if so where is it? 
1. No ' 
X39. What has become of it? 


A. It was poorly built by the mechanic, and [ took it apart and 
built another. 

XN 40. What result did vou proiluce in resweating tobacco before 
you made the present improvement ” 

A. TP didn't make any improvejnent: T built a new machine. In 
IN76 I did hot rake a SUCCESS ri resWweating tobaceo, its | hadnt 


% . 


3 


3 
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moist heat enough for it, but in 1S77 I had the moist heat and was 
successful in sweating tobacco. 

NX 41. Who in Chicago has rejected your apparatus ? 

A. Nobody; I have only sold two. 

X 42. Have you attempted to sell to others, and have not others 
refused your apparatus ” 

A. I have, but I have not succeeded in making other sales. 

XN 45. Have you attempted to introduce your apparatus in other 
places beside Chicago and New York 4 

A. I did, in Philadelphia, Pa.; Lancaster, Pa.; Pittsburgh, Pa. ; 

Pndianapolis, Priclieunia. 
}25 XN -H. Did) you construct any apparatuses in any of those 
places, and if so are they in use? 

A. IT sold one in the county in which Pittsburgh is situated, and 
would have sold more had it not been for Phillips and his adver- 
tixements In the newspapers; forall that T know of, the machine is 
still in use in Pittsburgh: he was satistied with it. 

X 45. Did vou know CLS, Phi dlipes & Co. and their mode of re- 
sweating tobacco, In 1S76? 

A. No, sir. 

X 46. When did vou first know of them and their process ? 

A. In 1S79,in Mav: when TP got down there in’ New York ; that 
is When I tirst knew them personally > previous to that T saw some 
of their tobacco which was claimed to be sweated by them. 

X 47. Is the firm of Rothschild, Schroeder & Eliel interested in 
your Invention In any way, either as partners or as vour creditors ? 

A. They are not interested i any was with the patent or preterit 
suit; they merely have a heense for the length of the patent and 
paid for it. 

X 48. Isn't it true that ever since vou attempted to resweat to- 
bacco vou tried to produce thie darks hiner of the torbocae ("er satied thasat 
by vour present machine vou are simply more successtul than you 
were before ? 

A. No, sir; if T understand the question 

X 49. What, then,do vou claim as producing tow that could you 
not have produced before? 


—_ 
- 


A. The moist heat which sweats now the tobacco uniform aad pr 
duces dark colors in trom three to eight days. the old process the 
steatn pipes or coils, or dry heat, or furnace heat dried out the 
} 2 tobacco (ot) thie loutts, anid triost of thre trreve rotted the leaves 


on the points, as it h ul to lav from six weeks to six months 

\ oy, What attorney or }¥ Pseorh pore prea i your drawines or ~ pen | 
fications ” 

A. FL F. Warner, of Clicage, patent solletter 

N51. Did vou ever submit or exhibit to him the three drawings 
Inentioned In vour deposition 

A. | subniitted scvtine drawlhes toy bite. | took him over ane 
showed lhinn this ‘pypearatirs il Th \ prhenen rt) 1), irborn “treet 

\ ov. Is that ‘apparatus ra the ~Tacapo of vats. tanks. or thr it 
of a box? 

A. Just like the apparatus in the patent 


‘; ~ 
. — 4 
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X 53. Were you always present at the taking of the complain- 
ants’ testimony in this case, and was there anything which hindered 
you from testifying before the defendants produced their evidence ? 

A. I was present and there was nothing to prevent me from testi- 
fying if my counsel had called me. 


. ABRAMAM ROBINSON. 
Subscribed and sworn to before me this 14th day of June, A. D. 


18S0. 
CHAS. W. ALLEN, 
Notary Public. 


Adjourr.ed until to-morrow at 10 o’clock a. m 
June lori, 1SSO0. 


Met pursuant to adjournment. 


Present as before. é 


And thereupon was produced Nicionias StrRorz, a witness on be- 
half of the complainants. 

Present as before. 

Said witness being first duly swaern, in answer to que stions In chief 
put to him by Joux W. Mv NDAY, Esy., complainants’ counsel, testi- 
tied as follows : 


(). 1. What is your name, age, residence, and occupation. 
127 A. Nicholas Strotz; age, 47; Chicago, Ill.; tobacco manu- 
facturer and dealer. 

(). 2. What is the style of your firm and where do you do busi- 
ness ? ‘ 

A. Gradle & Strotz, tobacco manufacturers, 209 and 211 South 
Water street, Chicago. 

(). 3. Do you know Abraham Robinson, one of the compli indnts ? 

A. Yes, sir. 

Q. 4. If you are using at your establishment any apparatus for 
resweating tobacco, please state whi at apparatus and describe it. 


(Objection made by Mr. Moses that this testimony is not proper 
In rebuttal.) 


A. There is two tubs made of wood, one about a foot smaller than 
the other, and one placed inside the other; then there is water put 
in the space between the two tubs and the tobacco is put in the in- 
side tub. The Inside tub is covered. Up, and the Space between the 
two tubs is also covered up. The water is heated by a steve to a 
certain degree to sult the tobacco. ‘The water circulates from the 
tubs through pipes to the stove. 

(Q).5. What apparatus is this; what is it called—by whose name ? 

A. The Robinson patent sweating apparatns, 

Q. 6. Tlow many of these apparatuses have you in use and how 
long have Vou hh: ul them ? 

A. We have two; we have had tlie mi nearly a Vvear. 

(). 7. What satisfaction have they given during that time, and 
have they operated successfully or unsucecssfully ? 


~~. 


‘-_ 
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128 A. The idea of the apparatus gave very good satisfaction ; 


they operated very well. T put them in myself, and had some 

trouble with the lumber of the inside tub. 

(). S. Did this it}? paratus Oper ite successfully, and did it resweat 
the tobacco ? 

A. Y CS, sir. 

(). 9. Please state what the trouble was that you had with the in- 
side tub. 

A. The tub-makers claimed that [did not use right kind of wood, 
I used white wood, and they said that [should have used soft pine, 
which caused it to leak. 

(Q). 10. Did you mend it so that it did not leak ? 

A. Yes. | tightened the hoops occasionally, =o) that it dick hot 
leak. 


(‘ross-examination : 


X.1. Prior to your use of the Robinson apparatus did you resweat 
tobacco; and, if so, how and how long ” 
| resweal tobaceo about two veurs before l used the Robinson 
apparatus. We put the tobacco in a room and heated it partly by 
steam and partly by furnace. 
X 2. Did vour firm operate under any one’s patent ? 
A. No, sir. 
\ o. Wherefrom Lied you ret the dea to resweat tobacco by steam? 
A. It was my own idea. 
X +4. How long, lo your knowledge, has tobacco be resweated in 
the trade? 
A. For the last three or four Vears. 
X 5. To what extent lid you resweat tobacco per year before using 
the dag ce vane prite ht: 
12% A. Before we sweated but very little, not over thirty cases 
il Vvear, 
X 6. What results did you produce by the use of steam ? 
A. Not any. 
X 7. What result by the use of the furnace ? 
A. Not any. 
XS. THlow did vou resweat the thirtv cases” 
A. We put the cases in the room and part we took out of the cases, 
\ + J What SHecess did vou have in that way 4 
A. We had no suecess 
xX 10 ave you procured-a license from Robinson ? 
A. Tens 
A 1l. W ” o constructed your apparatus ? 
A. LT bought the right and built it mvself. Mr. Robinson gave 
me instructions low to build 
12. Did vou have any ditheulty in the use of the process 
Nothing, ¢ Yer pot, ais I hiave state A, thy leaking of the mistde tub. 
» What results do vou produce ? 
The result is very good. 
ld. Well, how ? 
ln darkening tobaces., We vet better prices for it. 
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X 15. Do you produce any other result ? 
A. No. 

X 16. Have you made any improvements or changes in the ap- 
paratus since you first used it? 


A. No. 
X 17. Do you resweat any tobacco in the case ? 
A. No. 
130 X18. Do you use anything else but the tank you have 
described? 
A. No. 


X 19. What was the effect of the leakage on the tobacco ? 

A. Well, it damaged the tobacco partly. 

X 20. What is the cost per case for resweating ? 

A. Well, they charge from $4.00 to $7.00. 

X 21. How much does it cost you? 

A. I could not tell. 

X 22. How long does it take to resweat a full tub, and how many 
pounds are there in a tub when full? 

A. We sweat two tubs together from one stove; that would be 
eight cases; about 3,000 to 3,200 Ibs., and it takes five or six days. 
X 25. Didn’t you produce darker color under the old process ? 

A. Some, but not enough. 

X 24. Were the thirty cases spoken of by you sold to and accepted 
by the trade as resweated tobacco ? 

A. Some was and some wasnt; some used darker tobacco than 
others. 

X 25. How many shades of color do you find in a tub at one re- 
sweating, either In a hand or upon one leaf? 

A. Well, that is a question that is hard to answer; some leaves 
turn darker than others, and some hands turn darker. 
XN 26. Don't you find different colors In one hand and upon one 
leaf? ) 

A. We find different colors ina hand, but not upon a leaf, when it 

Is resweated. 


15] X 27. How do you account for the different shades of 


eolor ? 
A. There are some leaves of a heavy body and others are strawy, 
bright leaves, and do not sweat so well. 


\ 28. Do Vou think that the lavers of tobaceo at the bottom of 


the tank are resweated as well as the lavers In the middle or on the 
top? And if you find any differences please state them. 

A. If there is a difference they are rather sweated better at the 
bottom, but there is very little difference. 

X 29. Have you ever had any tobacco resweated by other per- 
sons ” 

A. We had One Case sweated by Robinson. 

\ OO. Do vou notice any smell orf reswented tobacco, produced by 
the wood of the tank ? | 

A. In the tirst start we did, until the smell was drawn out of the 
wood by the steam. 

NX Ol. And your tub was built of unseasoned lumber ? 


ee et _ 
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A. Yes, sir; it wasn’t exactly that; it was not built of the right 
kind of wood. 

XN 32. What kind of wood was it” 

A. White wood. 

X35. Did you change the wood ” 

A. Not yet. 

X O4. What effect did the wood sinell have upon the tobacco ? 

A. It hasn’t any particular effect to the tobacco; some would ob- 
ject to it and some would not. 

X 50. Tlow long did this wood smell continue until it ceased ? 

A. Well, it will be probably the first two or three weeks. 
152 a 36. When you ehipty your tal, do vou sometimes find 
tobacco uni rdotie or overdone ? 

A. We cid in the first start, but not afterwards until we got used 
to it. 

N57. Do you give the resweating your personal attention ; if not, 
who does? 

A. I do. 

X OS. Supposing vou filled the tab with tobacco of one kind and 
one grade, could You produce uniform colors in every hand and 
every leaf? 

A. No, sir. There are some leaves that turn darker than others, 
because some have more Lrenly than others and some are trashy, 
brichit leaves, 

X3t). Plow many cases do you resweat In one year’ 

A. Since we got Robinson's patent, probably last vear about one 
hundred and forty or fifty cases. 

XN 40. Do vou keepup the steam day and ng 


wd 


elit’? 
A. Yes, sir: while the tobacco was in the tank. 
NICOLAS STROTZ. 


Subseribed and sworn to before me this loth dav of June, PSSO. 
CHARLES W. ALLEN. 
Ne lary Public. 


United States Cireuit Court. Northern District of Tlineis. In 
epuity 


? 


ABRAHAM Ropinson and Isaac Ropinsos 


Lovis P. Serrer, Apotrei Sturrer. and Jacon SuTrer. 


STATE ov ILLINOIS, } 
(nol faounty. } 


I, Chas. W. Allen. a notary publie in and for the county of 


133 Cook and State of Tllinots, do hereby certify that on the l4ith 

and 15th davs of June. A.D. ISSO. pursuant to the stipula- 
tion and acreetment, yr ronal | prprersare 1 bpeefe nnn te. at rooms off, No. 
Be a Salle street, ¢ bienee., Dida Voraliam fobison mre Nic- 
Olas wtrotZ, Wiftthesses te testify om bred Loot thre colpiainants i thie 
above-cntitled cause: that said witnesses were by me first dulv sworn 
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to testify the truth, the whole truth, and nothing but the truth, so 
far as they should be interrogated, and that the testimony of said 
Witnesses was reduced to writing by me and read to said witnesses 
before their signing the same ; that said witnesses signed their dep- 
ositions in my presence; that after so signing the same they were 
again duly sworn as to the truth of their answers to the questions 
propounded to them by the counsel of the respective parties to said 
sult. 

I further certify that said depositions were taken on the 14th 
and 15th days of June, A. D. 1850, and that the parties to said suit 
were prese nt by counsel. 

I further certify that I have no interest, pecuniary or otherwise, 
in the event of said suit. 

In witness whereof T have hereunto set my hand and affixed my 
notarial seal this 15th day of June, A. D. 1880. 

[NOTARIAL SEAL. | CHAS. W. ALLEN, 
Notary Public. 


It is hereby stipulated and agreed by defendants that the title to 
the patent sued on in this cause at the time of the filing of the bill 
herein was in the complainants, as alleged in their said bill of com- 


plaint. 
BANNING & BAN . NING, 


Solicitors for Def? ts. 


134 Ti stimony for Defendants. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Equity. 


ABRAHAM Rorinson and Isaac Ropirxson 
P. 
Louts P. Sutrrer, Apotru Surrer, and Jacop Surrer. 


Testimony taken, by consent of parties, on behalf of the defendants. 
Witnesses sworn by Benjamin Rosenberg, notary public, and taken 
before Benjamin Rosenberg, as notary public. 


Viceror H. Surrer. 

(Juestion 1. State your name, age, residenee, and eccupation, 

A. Victor Hugh Sutter ; occu pation, clerk ; age, ob Vears ,; 22nd 
naeee. 

i. 2 he grind you live? 

A. 7 Twenty-second street. 

().. hea for whom do vou do business ? 

A. Sates Brothers. 

(). 4. These defendants ? 

A, de sir. 


Q). 5. How long have vou been in their employ, and what is the 


SCOP 7 vour employment? 
A. Now two vears—two vears and three months: well, gene rally 


overlooking and sweating tobacco. 


‘ 


\ 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 71 
. 6. Since when do Sutter Brothers sweat tobaceo, to your knowl- 


A. First part of October. 
135 (). 7. Llow is that? 
A. Some time in October. 

(J. S. State the year. 

A. ‘79. 

(). 0. Whose process or patent do they use? 

A. Phillips & Dessauer’s; CoS. Phillips & Co’s, 

(). 10. Well, prior to the use of Phillips’ process did you use any 
other’? 

A. No, sir. Read the question. 

Question read by the reporter, 

A. Yes, sir. 

(¢. 11. Whose process or patent did you use? 

A. It was no patent. 

(). 12. That is not a full answer to the question. 

[A.] Repeat the question, 

(Juestion read. 

It was our own process, | 

(). 15. How long did you use your own process? 

A. Weill, about a year. 

(). l4. When you say your process Whose Process do Vou Tea; ; 
your Individual process or process of Sutter Brothers ? 

A. Process of Sutter Brothers. 

(). lS. Will vou please deseribe the process which you eall the 
process of Sutte r Brothers. 


Objected to upon the ground that the name of this witness is not 
set up in the answer. 


A. Well, it was—our process was with stove and heat—heat from 
stove. 

(). 16. (iive the full deseription of it, if there is anything else to 

it. 
136 A. It was cased in water, as it is now, and packed up and 
putinto a room, where we would probably ran the thermometer 

Up to loo-Mup to SU sometimes. The tobaceo was r parcke dasit came 
out of the sweat-room [and] putinto the market for sale as it was 
taken out. That is all. 
(Q). 17. What effect, if any, did vou produce by that process ? 
A. Well, it darkened the colors 
(). 1S. Anv other effet but that’ 
A. Not particularly. 

Q) 19%. Did vou, prior to that time, experiment in the way of re 
sweating tobacco with any other process ? 

A. Not prior to that. 

(). 20. Have you since that time? 
A. Sinee the tirst process; 
>. 23, Fes, oF. 
A. Yes, sif. 
How did vou experiment” 


, 


. 
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A. I experimented from sight of others—that is, I put tobaceo in 
PN boiler and put hot steam on with another boiler that had water in. 

(Q. 25. What effect did that prepuce: | 

A. Oh, worthless. 

Q. 24. ‘Do you know the process ealied the Robinson process; and, 
if so, have you ever worked it? 

A. No, sir. 

Q. 25. Please describe the working of the Phillips process. 

A. Well, the tobacco Is opened out ana Is first brought in the raw _ 
material, opened and very carefully handled and cased in’ cold 

water, set it up on cnds, and, of course, it depends altogether 
137 on the tobacco the amount of water it requires. After it has 
laid until it is altogether warm, so that the water is all ab- 
sorbed, it is then repacked in old) cases, in order to save the new 
cases that it come out of originally trem showing any stains. Then 
it is put in the sweat-room and, the first day, it depends on the na- 
ture of the tobacco the amount of steam that it requires. The first 
day you probably ran the thermometer up to 125-150—that re- 
quires some judgment; the second day higher, the third higher, 
and soon. Then after it is sweated it is taken out of those cases 
out of the sweat-room, thrown out of them, cooled off there and 
piled back into the original cases. Of course, you want me to give . e 
= full det: ails? 
5 Yes. si 


z In our Scena We have enelish hartshorn in) the water: that 


was three or four pounds to the barrel. TL cannot exactly tell you a 
What the barrelscontain: | think abbut thirty-six viatlons, or forty ; 
from thirty-six to forty gallons. 
Q. 27. What effect, ifany, do you produce by the Phillips process 
that vou have not produced before ? , 
A. Oh, it makes it all tobacco: it makes it a better quality, more 
salable. | 
i). Zo. Well, what satistactory eflect is it that vou produce ? see 7 
A. It darkens the colors rene rally. , 
Q). 2. Any other effeet but the darkening of color ? 
A. Makes it a better quality. | 
(). OO. What etfeet, if anv, has it Upon the gum in tobaece ? 
Yes, it takes—well, it does not take all the gum out of it ex- 
actly. 
135 (). 51. Well, what ctfeet does it have in reference to the 
eum? . 
It lessens it. TP believe. ' — 


\ 
2. >. \\ hat about the uniformity of color ? 
A. Oh, thev do not run untform. ’ 

*ye? ‘ “Mingict n . 

). 35. Colors do not run unttorm 
\. No; itis impossible. 

J. Sf. State why—whiy it is Impossible to produee uniformity, 
A. That ix 1h the hature of the twbaceo, as hear as Cat describe 


Q. 35. That is by reason of the difference in the tobacco ? 
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A. Dy reason in the difference in the tobaceo: the difference in 
the texture of the leaf. 

(). wth. Suppose you were to steam tobaceo of one erade—of One 
kind—how would it be then in reference to prod el bier colors ? 

A. The tobacco in box is very near one grade, but every leaf is 
different; they will all darken more or less. Some that go in 
wholly liglit color will come out ve ry dark. lt depends whether 
there is any life In the tobacco. Cuurrriny tobacco usually cotnes out 
dark. 

Q. 57. Well, is uniformity of color desirable, or otherwise, or neces- 
sary ? : 

A. It is desirable. 

Q. 58. But | understand you to say that you do not produce it by 
the Phillips process ” 

A. Well, as near as possible. 

(). el Have vou any acquarntance at all with the mode of re- 
sweating tobacco on the Robinson process ? 

££ Reger. 
125!) (). 40. Gave us, to the best of vou! ability, the mechanical 
construction of a sweat-box that vou use. 

A. Weil. there is a bottler that las CALPRLCTEN tosweoat fortv-cight 
cases—thiat is, underneath on one tloor and sweat from: above | 
did not see the whole construction of the sweat-room, but Twill 
give it to vou as near as possible: T think very nearly correct. In 
the first place, on the floor there Is a heavy paper: they use it: for 
roots. 

(). 41. Roofing purposes ? 

A. Yes,sir: rooting paper: andon that there ts a sheet of lead— 
lead about halfanm ineh in thickness. “Phe roofing paper is under: 
hewatl Ih, le pore tect the lead from cLEEV Tha Hoorn nv hh) bier | bisat propects 
from the thoor: itis in order to make it water-proof, On that there 


} 4 hs . | : ' 
l= SCubUIYg Ss. Dhie pripre Is Ththede rhieatt Liberse <eantlings -IN byunn- 
' *e* , 
dred tect coiled pripre. Phe thoor over thatis the hemght of the <weat- 


Povotrh > Pewotni enough te pout bh iortv-cigh! Cases, or twenty-four Coses 


rather: double-lned, the sweat-room: the roof with two very mass 
Ive doors to leave out =Té been GPE Lil eotyt this (‘ii =é's “a door fet oer Ve te 


, 


leave out the steam ane a <Uupply of water that reeulates itself al 


lhicest ofa keep the certarn atnmount Sometimes it tukes, for some 
tobacco it re“quires, tnore wate thisun cot tae r= OovegTr thie pripres, an order 
to vive vou that lot) steam—some that requires but a very little 
—fenithy, So thisat We Con recetuliate Teicatl sabpeeyve ‘Thy Witte thy 7.7 ODL 
’ ; } } } ‘ 
tiie tadik thy “Weirl-rPesotn TALK I= =U] Petelleed Troopp three ~iadire fiepeol” cal 
the swent-room with this | eoule not tell vou exactly the amount 
that it does holed. but | should rigedor iil r ist erelit barre|- ‘Thien 
We Cian reotlate Cllr stean pus ms we choose 
() ee estiate I A)’ Vou da t | | 
140 A. By the indicator of number pounds of steam We 
also have a thermometer in the <weat-room 
(>. b>. Wi I]. how lone chen SoG Gsth »=Wert? Teo tee ; 


? 
A. Some we sweat in two davs, some in three, four, up to two 
™ ‘ 


s 
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weeks; I have had some in three weeks, though there is very little 


that men any length of time. 

(). d4. What makes the difference in time ? 

A. Well, tobacco that was entirely perfectly new: very raw to- 
bacco. 

(). 45. L understand you to say that the tobacco remains in the 
cases ? , 

A. Yes, sir. : 

(). 46. Now, when you wish to examine the tobacco, how do you 
do—whether it is sufficient or not? - 

A. Well, we open one of the doors, and just open the case and 
tuke out two or three hands of tobaéco. 

Q. 47. Have you had any improvement since you first used it? 

A. Not any. 

Q. 48. Prior to the use of this patent, what process, if any, did 
you ever have to pack or resweat it by Mr. Phillips in New York ? 

A. Yes, sir; I do not know directly; | do not know whether it 
came directly from Phillips; [ know quite sure that we have had 
some that has been sweat by Phillips. 

(). 49. You know that you have had some sweat ? 

A. Yes, sir; by purchase from other parties—Speer & TTelden. 

Q. 50. Well, was that successfully or otherwise sweated ? .) 
141 A. How?” | 
(J. 51. The tobacco in New York, was it successfully or 

otherwise sweated ? 


It was successful. Well, in regard to the sweat-room, I have 4 

vive Meso far as | could possibly deséribe it. 

(). 52. Are vou sutticiently acquainted with the handling of to- 
Wines ils sae le 1] us the COsts of the hi midling of one case under the 
Robinson process ? 

A. Robinson's? 

Q) 55. Yes, sir: what the cost of handling was—one ease of to- 
bacco ? : e 

A. Of our proc =s 7 

(). ot. No, Sir: Phallips. 

A. Phillips’ ? . 

(). >. be =, Ir. 

A. Three dollars and il half. 

().96. Three dollars and a half a case? 

A. yee Sir. 

().. cy Llow is that cost made up? 

A. i charging. ‘ 


().. aS, W ell, F bor : you have reference lo the labor now ” 


A. | have reterence to the labor. 
(). ot Well, Where Is labor expended ; Upon What part Kd 

A. Packing and relaving ; it Is re packed twice cach case: it is 
opened in) the first place In a raw state, then Hotstened or cased : 
then. after it is laid so a week, some over a week—ten davs—it is 
thien packed for the first time atter ito has come out of the ewent- 
room; it is opened and cooled off and repacked., 
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(). GO. Has, in your experience, any tobacco become underdone, 

rotted, or burned up? 
142 A. Has there ever been any rotted ? 
(). 61. Yes. sir. 

A. No, sir, 

Q. 62. Have vou noticed any trouble at all in any manner? 

A. None whatever. 

Q). 65. Tas Mr. Phillips made any improvements upon his patent 
with you since he first put it up? 

A, No, sir: has not touched it. 

(). 64 What is the shape of the roof of your sweat-box ; is it flat? 

A. It is not flat; no, sir; it slopes a little; has a fall; I do not 
know how much. 

Q). Go. las it always been that way ” 

A. Yes, sir. 

Q). 66. You have never had a flat roof, have you ? 

A. No, sir, 

(). 67. What is the benefit of the slanting roof in the sweat-box, 
if you know? 

It is more secure, 

(). 6S. Ilas Mr. Robinson ever attempted to work this process in 
the establishment of Sutter Brothers, to your knowledge ? 

A. Now [know that he has to my certain Knowledge three or 
four. He has head two or three —three to four cases anvway—thiaat he 
has resweated for us for a trial after he hisael. Of course le was 
around every day and showed the agdlvantage of lis process—that ts, 
before we had constructed this one, and finally Cave litn some for a 
trial, and it was a perfect failure, so that we had to work it Inte in- 
ferior clgars—lnto cheaper Ciyars. 

(). (yo), Where did he resWweat the tobaceo ? 

Then? 
(). Yes. 
es ~ No In our buil | ing. T could not say where 
(). 71. What, if anything, did he sav then about the result 
Upon that tobaceo ? 

A. Said nothing to me. | Giti) ret acquainted with date. 

(). 72. Were you presentatany conversation between your brothers 
and lim in reference to it? 

A. No, sir: not that I know of. | should not know the man if | 
Was to see him. 

Q). 75. Well,can you tell us why the tobacco or how it was spoiled ; 
In what wav ? 

A. lt bicted il peculiar color: hot a torbosae (") color ‘af all ; dob a color. 
of tobacco, iis it should bye: asort of il beh =}) Lon 
(). 74. Plow long have vou been in the tobacco business 
A. Seventeen veurs 
() re Llow lore, te Vour know li ders , heas tob ica ben lb re-Weals d 
In the trade”? 

This present process—Plillips’ process ” 

(). 76. No: under any process ? 

A. Four vears. 
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Cross-examination: 


X 1. What success did you have: in resweating tobacco with the 
hot stove? 
A. a we had very good suceéss In winter. 
X 2. Compare it with the success that you now have—with the 
present process, 
A. Nothing to compare—not at all. 
X 3. Your present process, I understand, is vastly better? 
A. Vas tly better. 
X 4. How could you get along if you had to go back to the old 
process now? Would you hold your place in the trade ? 
A. Yes, sir. 
X 5. Would you be at any disadvantage? 
A. Well, ves; oh, 
X 6. You do not understand me? 
A. | understand; not any particular; it could be dispensed with. 
That is you could get owt of the trade of resweating to- 


1}. 


— 


- 


a 


“tion ? , 
A. Yes; well, we could have it resweated for that matter In New 
York. 
\ Ss. That is. you eould vet somebody else to resweiut it ? 
A. (ret Phillips to resweat It. , 
XN. Do vou think you could profitably go back to the business 
of resweating it yourself in the old) way—stove process? 
A. We ll, not in this weather. , 
X10. Do vou say that the quality of the tobaeco ts lnproved by 
Mr. gc P rocess ? 
es. 
Process that you use 


fee ¢ 
11. 
. Yes, sir. 
To 


2, 3eO% any considerab le extent? 

re conside rable eXtent. 

/ \ Lo. W he 1 the tobaeco Is SWe: ated ly the process Vou are using— 
iis vou Ci all it. the * hi Lt) ‘2 — the color ot the leaf uniform 
one Olle ely 7 to the other”? 

From one end to the other ou what? 
x 132. On one leaf? 
A. Not on every leaf. 
X 14. Isn't it nearly uniform? | 
A. Nearly; ves, sir. 
mA 450. Verv 1 nearly uniform ? 
A. Very nearly, 
145 \ 14). In this recrare | how - thr tobacco swe: ited by Vour 
pre scent process Compare with the tobaeco “We ated by your 
former process, In Which vou use the stove? 
A. \V eS Hh, this }? Pocess Ti ake Ss the tobaeeo hore |) lh; il le. 
4 ¥# As re era ds uniform) t\ of aolor”? , 
A. You ask me is there any vast difference? 
xX 1S. Xo. [ask you is there any difference —and, if so, how much 
itl erence —}1) regard tn) Uniformity rf c ‘olor Ww] th the prac iss that vou 
now use and your former Process, ijn Which you cial a stove ? 
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. Decidedly; in this process. 

19. With regard to color—uniformity of color? 

. Yes, sir. 

20. Phliable? 

Yes, sir. 

21. Effect upon the gum ? 

Yes, sir. 

22. General Improvement in the quality of the tobacco ? 

ie neral Improve tent of the quality of the tobacco. 
You said something about lead being put upon the floor of 

the sweat- house; now do I understand you to mean that there is a 

: jead tank? 

. It isa tank; it is lead underneath; soft lead. 

24. And a tank? 

— 'S, SIP. 

And that tank holds”? 


-). 
Well sir; 1 do not know how many gallons; T never measured 


Dhak ean g 


aeideias 


X 26. A large amount of water”? 
A. | have hot measured the amount of water it requires to fill 
it. 
e Lit X 27. Well, | do not care; vou know about how much ; 
just say about how much it holds now, 

A. Well, ‘coul L not be rn to estimate it. 

\ 28. How deep is it 7 

A. It isabout eight inches, 

X 20. And underlies the whole sweat-lhouse ? 

A Yes, sir. 

\X 30. And in this tank is water? 

A. Yes, sir. 

X51. And in the water, and below the floor of the sweat-house, 
are steam- pipes ? 

\ Yes, =r - cotled pipes. 

N52. That is—steam-pipes heat the water’ 

A. Ron =I, 

X35. Now Is there a perfeetly tight floor above this water ? 

A. No: itis not might: its of course—the boards are joined as 
a sidewalk—it is so close—a tight oor 

NX O4. But there are er: rs which Vou call see through, are there 
not, In some places ? 
No: you Cuhhot se anviline through 
oo. And the tobacco is put up in tight eases, too, Is it not 
Ih eases > Ves, sir. 
oot, Tight tobaceo cases ? 
Yes, sir 


} ’ 
, " , . ‘ , ‘*% 
Ane pra i » tiils “Weill bia so 
; 
if lhite thy “Wel oe 
} ? ‘ 
‘ bhi “Weiut-lotl-e itseil . ‘rii I tha ledes 


Yes, sir 


3) Nned at the roof? 


I ee ee 
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147 X 40. What kind of an | atmosphere } is there in that sweat- 
house during the process * 

A. Well, a tobacco atmosphere af course—a scent of tobacco. 

X 41. Is there a smell of tobacco, and a humid, damp, hot atmos- 
phere ? 

A. It is not at all disagreeable—the atmosphere—it is a damp, 
hot atmosphere. 

X 42. Does the heat and steam from’ this water rise up through 
the floor? 

A. I suppose it does; T have never been in when it was working. ’ 
Of course you could see scarcely any of that when the doors were 


opened, , 
X 45. When the doors are first opened don’t you see a vapor 
there—a cloud of steam ? 
A. Yes, sir. 
X 44. And when you open the gop door of the sweat-house out 
comes a volume of steam, does it not ? 
A. Yes, sir. : ' 
X 45. You say you got some tobacco that had been resweat by 
Phillips; when was this? 
A. Well, I could not say: [ could not tell dates. 
X 46. Just before you got your sWeat-lhouse built ? - 
A. Yes, sir. 
X 47. And that was the reason fr your building it, was it not? 
A. Yes, sir. 
X 48. Some time last suinmer, was it not, that you got this to- ; 
bacco from Phillips 4 ‘ 
Yes, sir; last summer—some-time last summer; early in the 
fall. I could not tell vou the month. 
X 49. Do you know whether Mr Robinson himself resweated this 
eer: that vou got of hin: ? 
148 Do | know? 
“ DO. Yes. « 
A. From hearsay. 
N51. You do not know whe the 2 he himself did it, do you. tT 
A. IT did not give him the tobaceo, so that I could not swear to it; 
it was said to come from there. : 
A a 2. This lot of tobaceo that vou had from him, Was that the 
first or the seeond lot that you had had from him ” 
A. Ido not know; I could not say that. 
JACOB SUTTER. 
ea 


(). l. State your Dame, age, re ST 3 nee, and occupation, 

A. Jacob Sutter: ave, thirty. foue ; - residence, I7T16 Lake avenue, 
(). 2. Where is vour place of business? 

A. 46 Michigan avenue. 

(). 3. Is your firm licensee of Mr. Phillips’ patent ? 

A, We have a contract from Mr: Phillips. 

(). 4. To what extent? 

A. That is, we pay hima eert tin} amount of rov: alty. 

(). 5. Is vour contract in writing? 


° 
-_ 
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A. Yes, sir; in writing. 

(Q). 6. Do you remember the date of it? 

A. I could not tell. 

(). 7. About the time ? 

A. Well, it was some time in the fall of “79—latter part of the 
year. 

(). 8. How long is it since you used Phillips’ process ? 
149 A. Well, I ain’t certain about the date; [I didn’t look, but 
[ think it was some time in November we had it put in—Oc- 

tober or November. 

Q. 9. Did Phillips come and construct it for you ? 

A. One of the Phillips was here and constructed it himself. 

(). 10. At his own expense ” 

A. At our expense. 

(). 11. At your expense ” 

A. Yes, sir; Wwe pad the bills for the materials used in construet- 
Ing it. 

(). +4 Well, just prior to the use of the Robinson Process, Whit 
relation, if any, did you bear towards the process of Mr. Robinson ? 

A. Well, we were undecided what process to use. We knew that 


we would use one of the two. and Mr. Robinson was at our place of 


business, and, of course, thought that, his process brenage the best, he 
wanted us to give ita trial, and im order to give it a trial we sent 
over, I think, three or four boxes of tobacco, 

(). 15. Over to whom ” 

A. Mr. Robinson: and we wanted to be convinced which was the 
best, and which tobacco we liked the best of the two Processes, ane 
the tobaeco that Mr. Robinson resweated for us came back. and we 
had to sell it at a discount. 

(). 14. What was the matter with it ? 

A. It was too wet; It was not evenly sweated; the points—that is, 
the points of the lenf—were sweated offer than the butts and a reat 
deal wetter, so much so that when people would pull it out it was 
almost black, as though you threw ink inte it, and it was ina very 
moist state; at any rate it was not salable; we had to sell it ata 

loss. 
150 (). 15. Did you have any conversation with him; and, if se, 
What was it? 

A. About the process ? 

(). 16. About the failure. 

A. Well, I do not know, I think that \Ir. Robinson, about that 
time, went to New York. IT do not know. My brother may have 
had il conversation with him ot) thie stato ct «of that paartieular let of 
tobacco. At any rate, I do not think Teid. I think he went to New 
York about that time. 

(). 17. Have vou ever had any conversation with lim on that sub- 
ject t 

A. On that particular lot of tobaeces ” 

(). 1S. Or upon any other? 

A. Oh, ves. Tle sweated a few bales of Tlavana tobaeco for us; 


é , 
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that, of course, you could not huft. It went in dry and came out 


dry. 

(). 19. How long before that? ° 

A. That was before the seed-tobaeco, before the ease one; that was 
the first experiment. 

(). 20. Did he ever construct hid proce ss—liis apparatus, | mean— 
in your establishment? 

A. Did he ever construct one?; No, sir—that is, he would have 
constructed one, providing he coujd have made arrangements with 
us—provided we would use lis in preference to the other process. ; 

(). 21. Had you already built the other process ? 


A. No, sir; we had _ not. We pvere undecided which process to . 
use. : 
(). 22. At the time of this suppdased failure of his to sweat your 
MD see had you alre ady used the other process 4 
A. Of a firm in New York we kought about seventy cases of Con- 
necticut wrappers, and those cases were sweat- by Phillips’ 
151 process, That we knew, : 1d those woods sold so well and 
gave such splendid satisfitetion that that alone was an In- 
ducement tous to make an arrangement with Phillips’ house for 
his process. 7 
©. 25. What do you say as to Hi. cost of a case of tobacco—the re- »' « 
sweating ”? ‘ 
A. The cost of it in coming out”? 
(). 24. No. [Tow much is the cost of one case of tobacco—the re- 
sweating ? ( 
A. The handling, vou mean? 
Q. 25. Yes, sir. : 
A. You do not include the rovaltyv 4 
(). 26. No, sir: it has nothing té do with that. 
A. Well, [should think about three and a half dollars. 
(). 27. low many pounds is there in a case? 
oe @ 


A. They average four hundred Sounds. 

(). 28. How much had vou to p@y Mr. Robinson, if you know ? 

A. I do not know that | ped hte anvihing, 

Q. 29. It isan unsettled Dill, ist? 

A. No, sir; it Js not unsettleds but Mr. Robinson came to our 
place time and acain, and he saidg “ ( rehtlemen, [ want vou to send 
over a few boxes of tobacco for trigh It shall not cost vou a cent; 
[ want to show vou our process.” 7 And he finally perstaud dus to 
send them over. That is the reason [ sent them over, and, as I 
sald before, we lost POney OF thed case, and I do not think he had o 
any right to charge Us anvihing fer that. 

Q. 50. What is the peculiar effect produced by the process you 
now use ? ‘ 

A. (dnie peculiarity 1s that We Cog take tobaeco thrat the old pro- 

cess would take trom three @o six weeks, and often as high as 
152s three to four months, wi cud do it insight of ten days on an 


average. 
(). i e And whi: ‘at ettect does } it nboduce pon the tobaceo itself? 
A. It produces a dark color. 4 
. > 
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Q). 52. Ilow about uniformity ? 

A. You take a hand of tobacco—a ease of tobacco contains a great 
many hands, and a hand a great many leaves, from twenty to thirty, 
some hands more—and in those hands there are no two leaves alike ; 
every leaf has a peculiarity about it; some are thin, some are thick, 
others are gummy, others are dry, others are wet, and those kind of 
leaves all want to sweat alike; they all come alike—all come 
darker. 

Q). 55. Tlow many of these can be used for wrappers ? 

A. Probably nine-tenths of it. Semetimnes you get an extraordi- 
nary case, Where you can use the whole, but, generally speaking, I 
guess they throw out about one-third for fine cigars; for common 
cigars they use everything. 

Q). 54. Tlas your brother, who has just testified, given a correct 
description as to the mechanism ? 

A. The mechanism ? 

(). do. The construction of it? 

A. Yes: | think he lias. The only thing I ean think of, the rei 
son it Is higher In front than in the rear is to eive a tian reom to 
Open the door “ana take out tobacco and peut it in) an. That Is 
one reason; Tcannot say why it is constructed that way. 

(). 56. Hlave vou ever seen the working of the Robinson process ? 

‘A. I clic. It looked to mie just like a tank that Vou see dha 

brewery, | lic hel rive stieate it, ane | deo biel kK row uhyv- 
Loe thing bout at. | just went to Mr. Robinson, and [saw the 
tanks, and he resweateak the tobacco. 

Q). oy. You do not know where le resweated your tobaceo ? 

A. | do hot know. We sent it to his plane of business where lie 
SWeiuts. 

(). OS. Ilas hea box like this ? 

A. Not that IT know of. Tle had tanks—round tanks. 

Q). 50. Did vou see the tanks ” 

A. T saw the tanks. 

Q). 40. Did vou see the box ¢ 

A. | did not see a box. 

(). Hl. Have Vou CVer seen the tanks of Eliel & Schroeder? 

A. Rothschild, Schroeder & Eliel: Lnever did: [ mever saw them, 
but Mr. Eliel told me thie were similar to those be ng used in Mr. 
Robinson's place of business 
(). yd Well, how lone hiss this Process» of resWeating tobacco. aT 
anv form, been known in the trade? 

A. Well, | think it hiitist by <The it has Lyevcrandnne «ry neral —jour or 
live years. 

(9.45. Do vou know of any other modes except the Robinson and 
Phillips ’ 

A. None other except what we used to use. is a Common process 
that anvbody can use: there Is no seeret about i 

(). 44. Do vou know whether this Phillips process is used in any 
other place ry thie city of Chicago 

A. lt Is hot, to my knowles heres, 


l1—N; 
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154 Q. 45. Well, in what particular instance is the process of 


Mr. Phillips different from the older process that you used ? 

A. Well, the older process, for instance, we would put in, say, 
twenty-four cases the old way, and it would take, as I have stated 
before, anvway from three to sit weeks to sweat them. When the 
tobacco would come the tobaceq would continue to sweat In warm 
weather, and the first thing you ,knew it would rot. We had quite 
a number of it rot in our hands on the old process, and in this way 
it sweats it quick; it does the wi k inafew days. Then we handle 
it, get it back into the eases, and when we get it back in the cases 
the tobacco is cool, and that is the end of the sweating. 

(). 46. Give us the description from the commencement to the end 


as you handle it. j 
A. Now? 
(). 47. Yes, sir. ' 


A. The first thing we do of eqguirse we unpack the eases; shake it 
up thoroughly ; moisten it, then we drain the tobacco, so as to let the 
water run off as much as possible. 
(). 4S. You use no chemical ig some water ? 
A. We use nothing but ammonia; then we pack it up until it be- 
comes In working order, in gogd condition, and we pack it up in 
the cases; put it in the sweat-house, and it remains there anywhere oe 
from three to ten days. Then we take it out, cool it off, and pack it 
In the original cases. 
(). 49. What is the shortest tithe In your recent experience ? 


A. ‘Two days. : . 
(). 50. And the longest time 7? 
A. Well, we had a casesof tobacco, and we sweat, I presume, 
155 fouror five hundred eases; I could not tell exactly ; we had 
one particular case thatgsweat three weeks, and the others 
sweat within that time. 
(Q). 51. What was the quality pf the tobacco? 
A. An extraordinary large, gammy Pennsylvania tobacco. a4 
Q). 52. Tlow much of the gunfis expelled by this process ? 
A. There is some tobacco that is apparently tough, gummy, and 
when it sweats three or four days it Is cpt to become a little tender: 
that is, takes the gum out; that is, what quantity | could not say; I 
do not know what quantity of gam there is ina leaf. 
Q).55. Have vou found any trouble with the Phillips process 
at all? : 
A. None whatever: Wwe have eet lost il pound of tobacco. 
(). O+t. Have vou ever resWeatad tobacco In the tanks of Mr. Rob- bp 


Inson ? 

A. Never: ne. 

LE 2 55. Who has the charg —the superintendence—of your sweat- 
house ? 

A. Victor Sutter: I goup myself every time [ have a little leisure 


time. 

(). 56. Is there any, trouble in gandling the boxes—moving them 

out and in * 
A. Any trouble? , 


; 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. So 


Q. 57. Yes, sir. 

A. Oh, no; lots of hands, you know, make light labor. 

(). 58. In examining the boxes how do you do it? 

A. In looking at it to see whether the tobacco is finished or not? 

Q). of) Yes, sir. 
156 A. We simply open the door and let the steam escape so 
that it is cool enough to go in and open the case and draw. 

(). 60. Tlow deep do you reach down ? 

A. Three or four layers ; pull out three or four hands; if they are 
done we take them out. 

(). G1. Is there any uniformity in the different cases ? 

A. Oh, some case In the same lot of tobacco will sweat a vreal deal 
quicker than others. 

(). 62. You have occasionally some tobacco overdone ? 

A. Not vet. 

Q). 65. When do you examine’? 

A. This that we know can stand two or three days; [do not go 
around until the fourth or fifth dav; mark a memorandum—this 
case Will stand it so many days; this case so many days—and when 
the time is up we examine the tobacco. We generally strike it 
pretty near right. 

(). 64. Does the tobacco which lies on the toy sweat with as much 
uniformity as the lavers below im the middle? 

A. It sweats equally as well; it does not make any difference ; 
the case Comes out; One part Is sweat as well as another. 

Q). 65. Then vou consider the Phillips process a success ’ 

A. I do, most assuredly, and all the tobacco men: they had sue- 
cess, all the New York tobacco men with whom T have had any con- 
versation on the subject. 

Cross-exanination: 
XN. 1. Plow much do vou pray Mr. Phillips for the use of that? 
yi A. Ido not think that is anvbody's business but my own 
A & 5 wel peut It in another form. De you decline to an- 
swer? : 
A. | do, for the very fact that Mr. Phillips domt want it known 
What arrangements we made in regard to the amounts that DT pracy, 

X35. Are you willing to state whether vou pay Mr. Phillips more 
or less than 

A. Than what” 

X 4. Than what Mr. Robinson offered ” 

A. I think Mr. Robinson wanted a dollar a case roveltv. Mer 
Phillips agreed to let it sweat under his process for the same money 
—a dollar a ‘case. 

X.5. Do you answer that vou pay Mr. Phillips tore or less than 
Mr. Robinson agreed? 

A. [do not know what Mr. Robinson's prices are. Plow ean [Tan- 
swer your question ? 

X 6. Don't vou remember what Mr. Robinson offered to let you 
use his process for? 


é 
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154 Q. 45. Well, in what pdrticular instance is the process of 
Mr. Phillips different front the older process that you used ? 

A. Well, the older process, fqr instance, we would put in, say, 
twenty -four cases the old way, apd it would take, as I have stated 
before, anyway from three to six weeks to sweat them. When the 
tobaeco woul | come the tobacco would continue to sweat In warm 
weather, and the first thing you knew it would rot: We had quite 
a number of it rot in our hands dn the old process, and in this way 
it sweats it quick ; it does the wotk ina few days. Then we handle 
it, get it back into the cases s, and when we get it back in the cases 
the tobacco is cool, and that is the end of the sweating. 

(). 46. Give us the description from the commencement to the end 


as you handle it. ‘ 
A. Now? 
(). 47. Yes, sir. : 


A. The first thing we do of conrse we unpack the cases; shake it 
up thoroughly; moisten it, then $e drain the tobacco, so as to let the 
water run off as much as possiblq 

(). 4S. You use no chemical in, some water ? 

A. We use nothing but ammonia; then we pack it up until it be- 
comes in working order, in good condition, and we pack it up in 
the cases; put it in the sweat-house, and it remains there anywhere 
from three to ten days. Then we P take it out, cool it off, and pack it 
In the original cases. 

Fe 49. What is the shortest tine in your recent experience ? 

‘Two dd; avs. 

* 50. And the longest time ” 

A. Well, we had a case tobacco, and we sweat, | presume, 
155) fouror tive hundred cases: I could not tell exactly: we had 
one parucular case that sweat three weeks, and the others 

— within that time. 

Ol. What was the quality of the tobacco” 

ré An extraordinary large, gummy Pennsylvania tobacco. 

(Q). 52. Tlow much of the gumigis expelled by this process ? 

There is some tobacco that, is apparently tough, gummy, and 
when it sweats three or four d: avs It Is apt to become a little tende ,: 
that is, takes the gum out; that ts, what quantity | could not say: I 
ney? “* Know what quantity of les there is in a leaf, 

Have vou found any jrouble with the | hillips process 
at Ail? 

A. None Whatever: we have hot lost il pound of tobacco. 

(). D4. Hlave you ever resweateg tobaeco In the tanks of Mr. Rob- 
Inson ? ; 

A. Never: no. : 

Q. 50. Who has the charge—the superintendence—of your sweat- 
house? 

A. Victor Sutter: I go up myself every time I have a little leisure 
time. 

(). 56. Is there any trouble in \ indling the boxes—moving them 
out and in? 

A. Any trouble? 


. 
’ 
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Q). 57. Yes, sir. 

A. Oh, no; lots of hands, you know, make light labor. 

(). oS. In examining the boxes how do you do it? 

A. In looking at it to see whether the tobacco is finished or not? 

Q). oo. Yes, sir. 
156 A. We simply Open the door and Jet the steam CSCupre SO 
that it is cool enough to go in and open the case and draw, 

(). 60. Hlow deep do you reach down ” 

A. Three or four layers ; pull out three or four hands; if they are 
done we take them out. 

(). 61. Is there any uniformity in the different cases’ 

A. Oh. SOTNe Case in) the Sale lot of tobacco W it] sWeiatia vreat deal 
quicker than others. 

(). 62. You have occasionally some tobacco overdone ? 

A. Not vet. 

QJ. 63. When do vou examine’? 

A. This that we know can stand two or three days; [do not go 
around until the fourth or fifth day; mark a memorandum—this 
ease Will stand it so many days; this case so many dayvs—and when 
the time is up we examine the tobacco. We generally strike 
pretty near right. 

(). 64. Does the tobaeco which lies on the top sweat with as much 
uniformity us the lavers below in the middle ? 

A. It sweats equally as well; it does not make any difference ; 
the case comes out: one part is sweat as well as another. 

(). 65. Then vou consider the Phillips Process sb SUE <s 7 

A. I do, most assuredly, and all the tobacco men: they had sue- 
cess, all the New York tobacco men with whom T have had any con- 
versation on the subject. 


( re ss-C NAT Dat lon ; 


XN 1. How much do vou pay Mr. Phillips for the use of that? 
Loz A. Ido not think that is anvbody’s business but my own 
X 2. IT will put it in another form. Do you decline to an- 
swer”? 
A. do, for the Very fact that \r Phat] lips domt wantat known 
Whit arrangements We made im regard to the amounts that I pray. 
X35. Are you willing to state whether you pay Mr. Phillips more 
or less than 
A. Than what ” 
X 4. Than what Mr. Robinson offered ” 
A. I think Mr. Robinson wanted a dollar a case rovalts Mr. 
Phillips agreed to let it sweat under lis process for the same money 
—r dollar a case 
XN 5. Do you answer that vou pay Mr. Phillips more or less than 
Mr. Robinson agreed ? 
A. Ido not know what Mr. Robinson's prices are. Tow can Tan 
swer vour question ? 
\ ty. Dont vou Ie tet ber W hist \lr Robinson onthe rel te le | you 
use his process for”? 


} 
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A. I think, if Iam, not — he wanted a dollar a case roy- 
alty. 

X 7. What I want to know is : this: whether you are paving Mr. 
Phillips more than that amount or less than that amount 7 

A. I could not say; we lumped it. It depends altogether on 
how much tobacco we sweat in the year, and that I could not say. 

X 8. Haven’t you already resweated more cases of tobacco 

A. en an what? 

X 9%. Than would amount tora dollar a case more than you pay 
Mr. P hillipe fora year’ 

A. Nu, sir: no, we he ave not AS vet. 


X10. Then you pay Mr, Phillips a year’s license fee? 5 
158 A. Yes, we pay him by the vear; pay him a certain sum for 
ad vear, 
X. 11. Supposing it to be as you remember, that Mr. Robinson 
offered you the process at a dollar a case, now did you, or did you 


not, get it cheaper from Mr. Phillips? 

A. IT could not say. I could snot tell until the year is up; until 
we see how much tobacco we sweat. 

X. 12. What is your opiniongon it? 

A. I could not tell. It would’ take ve ry little time to fieure; still 
| would have to look over, see ; how much tobacco: we have =Weat, a 
and find out how much we are going to sweat. 

X. 15. You had the option of taking it from Mr. Phillips at a 
doll: ar acase, did vou? é 


ee 


A. We did. That Wis his price. r 
X. 14. And vou took it the qther way because you thought it was 
a better arrangement ? @ 
* No: Wwe took it the other way because Wwe took the rivlit for the 
whole citv, so that nobody else.could use it. | 
X. 15. Then T understand t@at Mr. Phillips contracted to give 
you the exclusive right to the ty Gt ‘hicago r 
. @ 


A. Yes, sir. é 
X. 16. So that by dealing with Mr. Phillips you not only got as 
low a price as you would if vo} dealt with Mr. Robinson, but vou 
tlso got this mi addition, that wou got the exclusive right ? 
A. We got the exclusive right for the city. 
XN. 17. Did Mr. Robinson tefl you that he could put in a square 
swent-louse—the case ” ; 
A. Never did; never knew anything about a square sweat- 
house until we had this one put in by Mr. Phillips. 
15 X. 1S. Under the forte r process, the old process that you ° 
speak of, that vou emplqved before vou a lopte «d your present 
process, and in whic r vou usect a stove, if Lam right? 
A. %e6, sf. i 
XN. 1. What, in that procese, was the result upon the tobacco in | 
ditferent vee of the same case: was it all sweated equ: ally e | 
A. No: it Was sweated a ereat deal harder on the middle than it 
was on the whe or the sides. 
X. 20. So that the sweating gas not uniform ? 
A. No, sir; it was not. The gides would dry up. 
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X. 21. In your present process, the sweating, IT understand, is 
uniform through the case ? 

A. Yes, sir. 

X. 22. And the color in each case is as uniform as tobacco could 
be made? 

A. That is it exactly, unless vou paint them. 


. 
Ss. Sis. 


( 
lL. Now, Mr. Sutter, this process that vou use—whether it is 
| 


A. Yes, Sir. 

X. 25. Is it not, In your opinion, a great advance in the art of 
treating tobacco ? 

A. From the old way? 

X. 26. From the old ways. 

A. Why, most undoubtedly, or else we would not lave it in the 
house. 

+ * £9 What Improvement in) the treatment of tobaces do you 
know of that can compare with this Improvement ? 

A. With this Phillips process ? 
160 \ 28. With this pProces= that vou use ? 
A. | do net know of anvthing thisat as bye tter or as rood, 

> & - 1) Ilas there been any Step) in the treatment of tobaceo that 
can compare In value with this step in the altogether treatment of 
tobacco ? 

A. Not that | know of, | itil tabking ort the Phillips Process now. 
[I do not know anvthing about Mr. Robinson's. 

X 350. Dam taiking of the process that vou use, 

A. Yes: that is it. 

X 31. You have been a long time in the business and would know 
about it? 

A. T would be ‘pel to: if there was anveling better I think I 
would know tt. 

AX oe. And vou re eard Iitas a great Lp tient 2 

A. Most undoubtedly : 1 de. 

X33. In the process which vou now use you put the tobacco in 
tobacco Cascs and nul thie Mh) ti}? ticlit i 

A. Yes, =Ir. 

A oft. And peut these tiorbit enses Into the -weat-louse ? 

A. Into the tiolit <Wweat-house, 

\ aD. And thre Pnaisttire Trom the w: ter and this hieuit fron the 
steam-pipes comes up through the floor and produces the results of 
the process: is that correct 

A. Pro luees moot brent. 

X. 36. 1] wuess that is all, 


. 
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161 United States Circuit Court for the Northern District of Ilinois. 
In equity. 


AprauHamM Ropinson and J-aac Ropinson 
" 


Lovis P. Sutter, Avourn! Surrer, and Jacop Surrer. 


It is hereby stipulated and agheed by and between the respective 
parties that the testimony of Charles 5. Phillips and other witnesses 
in New York city may be taken§before Daniel G. Thompson, a no- o 7. 
tary public duly authorized to act in and for the city and county 
of New York, commencing ong the 4th day of June, 1880, at 10 


o'clock a. m., formal notice to that effect and formal appointment 
of said Daniel G. Thompson as @pecial examiner being waived. 
| MUNDAY, EVARTS & ADCOCK, 
Sol’s for Compl'ts. 
HUBERT A. BANNING, 
Solr for Def’ts. 
Deposition of Salomo Salomon. June 4, ISSO. 

United States Circuit Court for the Northern District of Ilinois. 

ABRAHAM cenit and Jsaac Roprxson < 
v. 
Louis Po Surrer, Apotrm Surrer, and Jacon Surrer. 

SALOMON SALOMON, a Witness b, behalf of the defendants produced, ° 
and having first been duly swdrn, testified as follows in response to 
interrogatories propounded by THtnerr A. BANNING, of counsel for 
the defendants : 

Q. 1. Please state your name, age, occupation, and place of resi- 

dence. 
162 A. My name riwany, 2 Salomon; age,32 years; dealer in 
leaf-tobacco: residence, No. 312 East 7Sth street, New York . . 
city; my place of business is 244 Pearl street, New York city. 

Q. 2. Are you acgtilnted with the parties to this suit, or either of 
them; and, if so, how long haye vou known them respectively ? 

A. Thave known Mr. Abrabam Robinson, [ believe, about nine 
months ora vear. Tam eesti with the defendants. I 
have known them about three or four months. 

(). 35. How long have vou bepn a dealer in leaf-tubaceo ? 

A. About ten vears; since 1970. 

Q). 4. Are vou familiar withgthe details of the business, and do é 


you know the various processeg of curing tobacco ? 

A. T pretend to know some ;"T don’t know them all. 

Q). 5. Please state whether you are acquainted with the Robinson 
method of steaming tobacco. 


A. IT am. : 
(). ty. tlave you cver used it Yn your business ” 
Wa fo 


(Q). 7. How long”? 
A. About three weeks. 
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Q. 5. When was it put into vour establishment? 

A. I don’t recollect the precise date; somewhere about last fall or 
summer. 

(Q).9. Who put it in for you at your place of business ? 

A. I believe Mr. Abraham Rovinson superintended the work. 

(). 10. Please state how it operated. 

A. We tried his sweating process, and we came to the conclusion 

it would not prove a success to our business and we gave it up. 
163 (). HL. Please state in what respects the Robinson apparatus 
proved unsuccessful. 
A. We tried three or four cases of new tobacco—IS7S crop—and 
the tobacco had a bad smell when it came out of the tank. 

(). 12. Was the tobacco so spolled as to be unmerchantable ? 

A. I believe the tobacco was sold at about cost price. 1 cannot 
say exactly without referring to books. 

(). 15. Please state how the Robinson apparatus was constructed. 

A. It was a tank—a double tank—and the inside of the outer tank 
was filled with water. The stove was connected with pipes which 
led into the tank to heat the water. 

(). 14. The tanks were sound, were they not ? 

A. Yes, sir. 

(). 15. Please state how much tobacco was placed Into the tank or 
tobacco-receiving vessel at one time ” 

A. I believe the capacity of our tank was between four and tive 
cases, if I remember rightly. 

(Q. 16. Were the cases placed inside of the tank,or was the tobaceo 
taken out of them and placed in by hand” 

A. The tobacco was shaken out of the cases and then put into the 
tanks hand by hand. 

Q). 17. Would an apparatus constructed like the one placed in 
your establishment by Robinson be capraat ole oft “Weatihnyg the tobacce 
In cases Without taking it out and replacing in the receiving vessel ? 

A. It would not. 

(). LS. Please stite whether the Vesse| for recervings thie tobaceo 
Wiis air-tight, or would it pernaiit the steam or Vitpor to Cote ih con 

tact with the tobaceo ” 
lth A. The steam and Vilpor cate out at the Loopy of the tank : 
otherwise | belreve the tank was air tiorlit - the steam went in 
through the pores of the wood into the tank 

(). 1¢). Please state whether as 7 batter of tuet thie tobacco reece ive d 
sutlicient moisture to produce any additional ani press, 

A. It did not. 

(). 20. What eflect was produced pron the tobacco bry the use of 
the Robinson apparatus ? 

A. The tobacco came out of the tank dark-eolored., and the mo- 
ment it was exposed to the air it dried ont 

(). 21. Please state what means, if anv, Vou had of controlling the 
heat. 

A. \\ , had Liens White ver 

(). 2? Please state what t Hiperature Was hecessary ny tsiaage tha 
Robinson apparatus, 
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(). 14. You would not, then, consider the Robinson apparatus 
adapted to sweating tobacco in such manner as would be desir- 
able? { 

A. I don’t believe it is possile to make it work suecessfully. 

(). 15. Please state how mu®#h tobacco could be steamed at one 
time by the use of the Robinson invention of ordinary capacity, and 
whether it could be so construéted as to steam tobacco in suflicient 
quantities to meet the demand& of the trade. . 

A. About five or six cases, [should say, could be steamed in ene a 
of ordinary capacity. If we wére to adopt this patent and use this 
process In our business we shoyld not have room to accommodate 
the tanks; the tanks take up sp much more room than sweat-rooms, 
in which cases can be placed ia tiers. 

(). 16. Please state whethersthis Robinson invention could be 
operated, in your Judgment, so fs to sweat the tobacco in the manner 
desirable to fit it for manufaetyre. 

A. I don’t believe it is — to handle it successfully. 

i 


ee 


(). 17. Please state what are fle methods ordinarily employed in 
sweating tobacco. i 

A. A moist atmosphere surrgunding the tobacco, which is easily 
controlled, and an even degree*of heat maintained at any degree. 

Q. 1s. What degree is usually maintained in sweating to- >i 

bacco? 0 
169 A. Our average temperature is from 130 deg. to 145 deg. ; 

some tobacco- need an imcrease of temperature fo 160 deg. to 
170) dey. to develop the colors. . Very few tobaccos require this, and 7 
those only for a few hours. : 

(QQ. 19. Please state what effecg is produced on the tobacco by em- 
ploving higher degrees of heat., 

A. Decomposition takes placé at a heat from 170 dee. upwards— | 
that is, where the empyrematicjoil is formed. 

(). 20. What is the lowest temperature at which steaming appa- 
ratus constructed in accordance, with the Robinson patent could be 
operated ? 

A. It cannot be kept at a lower temperature. According to the 
description of the patent, the temperature would very naturally be 
y 4 dey. : 

(). 21. Please state whether vdu have any knowledge of any pat- 
ents prior to the date of the Robinson patent having been issueil for 
Inventions for the curing or sweating [of | tobaccos, 


Objecten to by counsel for the: complainants for the reason that 
the answer contains no notice of* such patents, other than the prat- a & 
ent granted to the witness, No. bS2,507. \ 

A. Other patents are in existence. 

(). ye | will how show vou Batent No. IS?.597, dated Sept. >t). 
LS7. cull | ask whether vou ire tlhe Prtentee thereof. 


Paper shown to Withess. : 

A. Iam. 

Counsel for defendants offer a Pops of the said patent in evidence, 
‘ 
: 
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the certification of which is waived by complainants’ counsel. The 
same Is marked “Defendants’ Exhibit, Phillips’ Patent.” 


170 QJ. 25. Please state what mechanism is described inthe pat- 
ent issued to you and offered in evidence. 

A. It is a steam-tight-room with doors suitable for trucking cases 
In and out; a raised flooring on which the tobacco is placed in tiers; 
steam-pibe connections to the same for supplying the steam and ex- 
hausting. It is also provided with an instrument for indicating 
temperature, 


At this point the deposition of Mr. Phillips was interrupted for 
the purpose of taking the depositions of Mr. Tlaas and Mr. Bon. 


Q). 24. You will now please state whether you have ever used for 
resweating tobacco the apparatus described in your IS76 patent, No. 
182,007 ? 

A. We swevted a great many thousand cases by that process. 

Q). 25. When was that invention first put into use by you and 
where ? 

A. It was first put in use some time in IST at 1S2 and 154 Pearl 
street, New York city, in F.C. Linley & Cols buildings. 

(). 26. State whether it operated successtully, 

A. The tobacco trade patronized us to such an extent that large 
quantities of tobacco were handled for Various firms. We did i re- 
sweating business for the trade. 

Ad. 27. Llow long did you contepe the use of that bpairatus f 

\. We have used it ever since and are using it now. 

(). 2S. Please state what effect or result is secured by its use. 

A Dark colors. 

(). 20. Anvthing else? 
LZ] A. The tobacco ts sweated and cured ; the necessary amount 
of ruin is driven out of the leat. 

Q). 50. Did that process give general satisfaction ? 

\. It does. 

(). 54 F Please stute whi thi r ATi besaed odor abese Troy this tobaceo 
after its being taken out of that sweating apparatus or any other 
Unsatisfactory results appear df. 

A. Not at present. 

Q). 32. Plow much tobacco could you sweat atone time in that ap- 
paratus ? 

a We hid Powothis thirst would hold sis Tn} uth \ iis Ll? Ciist's 
(). sed, tute how this tobacco Was potat rrites thre apparatus 
A. In original package sabout 400 lbs. each 
Q). 34. How was the steam admitted in the apparatus 
A. By steam-pipes underneath the thoor—false bottom: it is ealled 
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can't be any rule established ny would apply to all kinds of goods— 
from one to four days. 

(). 37. Would tobacco sweatéd by that process yield the usual 
amount of wrappers for manufycturing purposes ? 

A. It would yield more than Qoub le the amount over and above 

the same kind of goods rot sweated, 
172 Q. 38. How as compared with any other processes that were 
then in use, if there werdany ? 

A. There was no other process in use that would give color to the 
— ae in very small qtantities. 

Q. 39. You had then under your 1876 patent a kind of monopoly 
of the tr ade and did nearly all he 1 ‘esweating for dealers ? 

A. Yes, sir. 

(). 40. Now, suppose that Mr. Robinson by any peculiar skill of 
his own could possibly operate The apparatus described in the pat- 
ent sued on so as to produce the effects claimed in that patent, would ¢ 
there be anv ditlerent or better weults secured by its operation than 
by your 1ST6 patent ? 

A. I consider the 1876 patent would do much better work. — I 
know it would. . 

(). 41. Well, is there any ditfurent results secured by the use of 
the Robinson apparatus that would be desirable ? 

A. Not a good feature in it. 

(). 42. Do you know whether jhe Robinson apparatus las been 
generally successful ? 

A. I do not know of a single instance. 

Q). 45. 1 will now show vou a patent issued to Ernest Wenderoth, 
No. 206,156, dated July l6th, ISTH, and ask you to state Whether the 
apparatus deseribed in that patent is anything like the Robinson 
apparatus, and, if so, in what respect. 

» . > . 

Paper shown witness. 

Objected to. 

A. This is wholly of metal: Mr Robinson's of wood. Phe work- 
Ing of the two are exactly alike, ahd in neither one does the moist- 

ure reach the tobacco, l have secn the same thing work. 
423 (). 44. Does this Wenderoth patent show an inner vessel 
for rece ving the tobaceo ” 3 

A. Exactly the same as Mr. Robinson's, except this is made of 
metal and his of wood, beth bein: we steam und water tight, and sus- 
pended in another vessel. | 

(). 45. Does the water surround ‘thie Inner vessel shown in the 
Wenderoth patent 4 4 

A. Yes, sir: both steam and water. 

(). 46-47. Is there any pipes fori admitting the steam shown in 
the We naderoth prcate nt. 

A. There is a connec thon from the hot-water boiler This is so 
constructed that it does not need aungex hats ‘at clreulates and fecds 
by the same pipe. There is ne particuku lier renee; one pipe will 
serve both purposes, feeding and exhausting, providing it is large 
cnough to admit the steam lo cireulite above the water in the pipre. 


° 
EEE 
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Defendants’ counsel offers in evidence a copy of the specification, 
and drawings of the letters patent of the United States issued to 
Ernst Wenderoth, dated July 16th, IS7S, and numbered 206,156s 
the certification of the same being waived, and is marked * Defend- 
ants’ Exhibit Wenderoth Patent.” 


(). IS. You make Your statements In relation to the Wenderoth 
patent from having seen the same apparatus in use fas} well as from 
the description contained in the patent? 

A. I do. 

(). 49. Will vou please state when you saw it used ? 

A. Well, | can’t sav the date. T have got one that has been 

standing In my place for several vears, 
17s (). 50. TP will now show vou letters patent of the United 
States issued to Ek. J. 0 It June loth, ISe4d, number 
152,004, and ask you whether vou have ever seen that patent and 
understand the construction of the apparatus desertbed in it? 


Paper shown witness, 


A. T have, and To understand its workings. It is practically the 
same as Mr. Robinson's. It consists of an inner vessel for holding 
the tobacco, but las a pee rforated bottom: which allows the hiomture 
to Colne 11) direct contact with thie tobsece, Thre hievat eiliheot re 
controlled and the tobacco is spoiled. It cannot be made to work 
successfully for the purpose it Was Intended. 

Defendants’ counsel offers in evidence a copy of the first specifica. 
itent of the United States Neo. 152.004. 


tion ane drawlhes, letters x 
do dune loth. IS gb. certification of the 


sued to 4 eee 
sare be Iie waved, une the Snume Is marke a * 1) fendants: exhibit 
Oppelt Patent.” 

Objected to by complainants counsel as not being set up in the 
adiuswer. 
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C‘)iicueo. are Vou not. 
, } ? } . ’ , 
\. | have met one of the brothers liere in the citv. and know tin 


= ‘ : ) _ ] ] ‘ . ] . ‘ . » ° ! 
{) fon. You are aceauilhited with tiie eletetaants, Suttel Pereothy rs, of 


others by re prurtaatien, 


(). 52. They are using one of vour sweating apparatuses, are they 
not. 
A. Yes, sir. 
(9.53. Please describe the construction of the apparat frally 
‘ i . 
A. It is a steam-tight room with a slainting root to carry off thre 
Wiiter ol Condensation | t = Til | ‘| hit | oly i 
placed a coil of steat I er tv of water is 
af kept on this tielt ¢ <0) t | bhi-polpoes | touel 
: 
the water Abou @ tow Ube Of pipe ts 
; 
nother loose floor, on whieh eco are thered. Dh 
tlevent ~ F j - f 7 § - l ii i} a } thy 
Wil . 3 Pikes DEE Cool \ i | is - ‘ Pera 
vided, so that the cases « ety Leout ft Phere is 
neo limit to whieh the size of the room mav be built. This coil of 


) 
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pipe must be | 
neath equally t 


perfectly level, sé that the sheet of water under- 


ches all the pipes 


‘his you understand to bb a substantial description of the 


apparatus used 


the defendants,aSutter Brothers ? 


ii 


? 


‘ 
ase state how the apparatus operates and how you 
‘ 


- 
thermometer on the house; the mereury bulb ex- 
Hcatorof the thermometer Is outside: steam Is cir- 


f oipes Which is in the house: the steam- 
flown at whatever temperature we Wish to carry. 
the house is reghlated by the amount of water 


tact with the Pipes, and any degree of saturation 
i 


vn in the annex outside the house. <A pipe is 
or for drawing ‘otf the water at anv time the at- 


7 , > 
‘) i = 


w the tobacco is sweated, whether in bulk 
e 
n the pouse in original packages, which 
KPacco each. There is no limit as 
vm OO cases: there mayv be SOW Ciuses, 
ipparatus cénstructed as the one described in 
‘is itan Im] revement on that patent ? 


. . 


' : 1] > 
aie) a vr; 
* ‘ . 


re 4 f this biechanism which diswers to the 
Robinson patent sued on? 


nswers to the inner vessel C ? 


og Whatever used in your apparatus ? 
ing that cangbe construed as being a tank, 

[ Bat rin your apparatus? 

thie aghiosphere does not require the 
ich 1 Wader. 
iterin any waf surround the tobacco placed in 


inderneath everything in the room; the same may 


In Which the tol 


alti combination 
vessel made of 4 
erator or heater, a 
tially that construction of y igh 


. si a 
=! r POW doe ~ i¢ ditter from the position of the 
apparatus ? ‘ 


ns apparatus the water entirely surrounds the tank 
r1® placed t 
isk you wWhet@er in vour apparatus there ts 
| t vess:] or tank, in which is another tight 
“band suspended in that tank, and a steam-gen- 
combined and, operating together, or substan- 


, 


** . " ; Fr 
ie Whatever of the kind. 


» 


Is there any comlbdination of the boiler, the tight 


} 
i 


ide of wood, a tight vesselfmade of wood and suspended in 


——— 
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the tank. ane two Pipes enter 


ranged and operating t! 


A Nothing of the kind 


tocwetives 
rot] 


New York 


Present Ni Banning \I) 


{ ross Nittppbbetiony ty 


~ ‘Min 8 


° ‘ ° 
7% + ‘* e .* R 
\ ¥ You “i \ dot) oi ; j ry) ’? VT 
’ 


Please Pheddayye thy Corrpeey’ pepe 
Wim lh swrity¢*) 

Is Mr. Dessauer th: 
: | “n a 


; 7) 7 ; ’ ’ * : +. ’ 
Vou fe fs . 7 7 ] Ith 
. 


Witness consults w : 
lia 1. When we s ' 
| » defend i ~ 
CA PCisces 7 th) s STII 1} ier 7 
\ } You =i \ Vor] I ive 


since the latter Peart of isd 
business al thisat Tiny 
A. T had no partnes 
N.o. Were you in business 
“es, SIP 
6. Where was vour p! 
ISS Pearl street, New 
Z, diel Vou I ive pve 


Yes, sir 


> 

-_ 

~~“ 
‘ 


Ar ASr 
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| Wiis rtp thie Crnnpel Vo eet | 
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— 
- 
me 
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\. Yes, sir. ' 
X. 12. Who devised that appatatus ? 
A. I did. ‘ 
X. 13. Who else besides yougelf was in the employ of F.C. 


Linde & C'o., at that time ? 

A. At that time they employe ed about 100 to 200 men; they em- 
ployed a great deal of help. ' 

X. 14. C an you give the names of any of them ? 

A. No, sir; I can't commer: the names of those people, exeept 
a very few of them. 

X.15. Give their n: Le, 
178 A. John Eader, one @illed “Frenchy,” Joe Brown and 
Eugene Brown, brothe ws: that’s all I think of now. 

X. 16. Did you have your patented apparatus in use at Linde « 
Co’s. at that time * : 

A. Y Cs, sir. ‘ 

X.17. When you went into lgisiness for yourself, in 1874, where 
Was your place of “wins mathe ei 4 

A. I went into business for myself in IS77 instead of S74; 1574 
to 1Si6 I was with Linde & Co. located at 186 Pearl street. 
.18. Did you go into business for yourself at 185 Pearl street? 
Yes, sir. <—o 
.19. About when ? ; 
I think the latter part of aS76. 
20. Was that before or altgr you obt: Lined your parte nt? 


. After I obtained the we y 
21. Do T understand that You continued in business for your- 


“9 


self at the same place where voll were employed by Linde & Co. * 
A. Linde & Co. is next door tg me—1S2, ISdoand 186 Pearl street. 
NX. 22. When von went into business for vourself you moved next 

door io them ? ) 

Right next door--to ISS Pearl strect. 
Ifow long did you continue in business for yourself? 


A 
X 
A. Do you mean aione? : 
X 
A, 


idedadad: 


24. Yes: alone? : 
A vear avo the 2nd of Deéember, ISTS; from December, 1873, ’ 
up to this time Mr. Dessauer his been in. 
A. -e Was Mr. Dessaue I the first partner vou had? 
17) Yes, sir. 
‘ 26, Did one GustaveReismann have any interest or con- 
nection with vour business betvre you went into partnership with 


Mr. Dessaues ¢ P 
A. | don't know how to answer. If aman is not a partner of ] 

mine | don't see how he ean bi: ite any Interest Ino my business. | 
X 27. Did he have any connection with vour business ? 
A. lle had nothing todo with it. | | 
X 28. At this t bie why re Was Mr. ht Ismanns place of business, 

and what was his business ? ) ' 


A. 188 Pearl street: denler Inéleaf-tobaeco. 
\ yo! Ile Was then “al thi Salgie place oft business as Vours, ana 


engaged in the same business”? ¢ 
ee ; 


7 


_ ree Sill a a eee eM ee 
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A. No, sir; IT had the Upper part of the building for leaf sweat- 
ing; he had the lower part of the building for his business. Thad 
the little office in front on the first floor, and he had the rear oftice 
on the first floor. 

X 50. Had Mr. Reismann any interest in the profits of the tobaceo- 
sweating business ? 

A. T should have toexplain my position with Mr. Reismann to let 
you understand how we were situated. At the time went into 
business | hac not Money enough iil my command for the prubPpose 
needed, and IT needed a wood riahy thousand cdollars—several thou- 
sand dollars. [borrowed this money from Mr. Reismann, and there 
Was an agreement between us two that TP should pay so much for the 

use of it. That is all the dealings we had. Tle had nothing to say 
about ny business In ho way, shape, ortmanner. ‘This is the whole 
transaction we had. Mr. Reismiann leased the beurthelinig lor 
ISO-1S1) 0 ome, and T paid half the rent to lim for the use of all the 
Upper prrt of the bourtdel ine. Ile used the tirst thoor and 
the cellar; we used the cellar jointly for receiving goods, and I 
paid half the rent to him for the exelusive use of all the upper floors 
over the first floor, and with half the use of the cellar. 
Nol. Who did you have in yvour employ when vou were alone in 
* business ? 
A. Thad a good many men. 


Defendants counsel stated le wished to make an cob ction to all 
the questions which may be taken*without making any speenl ob- 
? jection. 


N32. Can you give the names of anybody who worked for vou 
at that time? 

A. Phat kine ol help charges around i crowned cleat Jen W rit- 
meister, Henry Lichtenstein, Mever Kramer. My bother was with 
me When we started, 

4 \ oer. Cetve his name, 
; A. William I] Phiatlipes. 
\ od. Wii ti chia you (ron Tdite betpsinne => with \lr er ssitler 7 
December, STS, [ think. 
AX 30. Give me the names of people who were In veur employ 
during the vear following vour starting into business with Mr. Des- 


- 
— 


Salle r. ' 
A. The same people are with us 
A506. Give me the name or names of the people who built the 

first ‘ap ypraratus at Linde & Cos 
T A. It is either Gibbons or MeCuibbons 
| \  ¥ g Whit is lus trade ” 

A. Carpenter 
| X 38. And where is his place of business 

A. T think it is Depuyster street, between Water and Front, New 


) 
| York. 


— 


ad 


4 .% ’ > * ' : , ’ , « 
. . ‘ ‘? #.+% ‘ 4 
\ ope’, W hier Chie) Vall chery bile } Lpeer-ghil it's ~Ttpie Tiie sti WoOTK 


[Ss A. WW. rot thre nm) from thre Prickeclaliye shop of } ( Tinned iV Cees, 
13—s7 
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X 40. When you went into —— for yourself did you build ° 
more of these apparatuses ? 

A. Yes, sir. 

X 41. Who did the carpentef work ” 

A. A carpenter by the nama@fof Adamson. 

X 42. State his place of busifhess. 

A. He was then in Depuys pr street, between Water and Pearl, 
New York: he is now in Maid@n Lane, between Water and Front. 

X 43. And where do you get the metal-work pipes, etc. ? - 

A. I just answered that question. By a firm by the name of 
Pratt & Cornelius, of Brooklyn Water street, near Fulton Ferry, on 
the Brooklyn side; they are there yet. 

X 44. From whom «did you yet the trucks? 

A. Rh. C. Reeves & Co., in Water street, between Burling Slip and 
Fulton. | 

X 45. Did that concern build the trucks for you ? 

A. Yes, sir. 

X 46. Tlow many of these stveat apparatuses did you have when 
Mr. Dessauer went into partnership with you? 

A. We had twelve apparatuses for single cases and we had two 


roolis that would each hold 1] 2 Cases. 
X 47. Who built the large room ? x . 


A. I think Adamson built it; 
X 48 Did Adamson build afl of them ? 
A. No, sir; my brother camesto me—I can’t say at what date—but 
he was acabinet-maker. Ile came to me from where he was living, 
and after he came he dene a great deal of work around the 
ISS) place; T cant sav at what date he came without referring 
back to my labor book. 
X 49. Can vou tell whetner le came before or since your partner- 
ship with Dessauer”? j 
A. I couldn't say without mw labor book : some time before Mr. 
Dessauer came in. LT knew he§vas acquainted with Mr. Reismann . ’ 
at that time. 
XN 900. How many did you A. of these apparatuses you had in 
use When Mr. Dessauer went inéwith you? 


A. We had twelve cases for syigle cases each, and two rooms each ’ 
for | 12 cases, 

Nol. Plow many have vou got now ? 

A We have vot thi Se twelve, We have rot Olle TOO, ana have 
three rooms under the new mice Pinta 

N52. Who built these rooms which you have now under the « 
new arrangement or lmproverant i ¢ 

A. My brother James. . 


X 535. When were they built 73 
‘couldn't eiv ) ill 

A. | couldnt vive vou the date of that. 

Not Where did vou get the pipe’ 

A. Morris, Tosker & Co. I b@ieve: it is a manufacturing pipe 

house: T think it is corner of Gold and Platt streets, New York. 

X50. Did vou buy any pipe af Nassau & Co. ? 

A. Well, not at that time, ] don't think. We bought agreat deal 
é 


; 
‘ 
‘ 
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of pipe lately, but at that time I don’t think we had any dealings 
with them. 
X 56. Now, Mr. Phillips, about when was this pipe bought of 
Morris, Tosker & Co." 
A. I couldn't tell you without referring to our books. 
X57. Was it not bought aw vear ago? 
St A. We have been buying pipe all the time, ever since we 
have been in the business. We bought a great many thou- 
sand feet of them. 
X 5S. Where did vou buy the lumber? 
A, My brother went and boterlit it somewhere: | do not know 
where; somewhere up on the East River side, New York. 
XN 5% Please state the amount of pipe that was required in these 
roots under the ln prove 7 structure. 
A. About a thousand feet In each one—ten or cleven hundred feet. 
\ 60. Did you at any time previous to that buy of Morris, Tosker 
X ry as large a bill as a thousand feet of piping at any one time? 
= revious to putting up these new rooms ” 
Bec cs, sir. 


2. bg how many occasions did you buy so large a bill as 
/ 


\. I think at three different times” 

XN. 63. Previous to your putting up these rooms ? 

A. Yes, sir. 

Mt. And for what was that pup ing sold? 

Ve Were Thi iking Solna’ Xperime hts on sweat-rooms 

Ho. So that the fourth bill, or titth large bill, at Morris, Tosker 
XW Cols would represent the piping elidel vou bought of them for 
this improved sweat-room ? 

A. No, sir; LT couldn't tell vou when we bought that piping, be- 
cuuse In some of the rooms that we bacaed byes I} making eS rithietits 
on We had pipe some time, and we took the pipes out and used them 

lor these POOTS. 
Is5 XN 66. Who did the plumbing work for vou? 
‘A. My brother. 

X67. What is vour brothers mane 

A. James Phiat}ipos. 

XN 6S. Where is he? 

A. Cinemmnatt. 

X OOF What material did vou employ to make the bottom of the 
root wate r-tiorhit ? 

A. Sheet-lead. 

\ af). Whi re dic vou buy that for these sweat rooms on f 
proved ‘oO lan? 

A. That I eam’ sav. 

X 71. Who bought it 
\ My brother. 

NX 72. Have vou the bill 
A. DT stippose so 
\ 


o>, Have vou thie bills for the poipouage, Deataa dos r work, thi plymil- 


— 


jt Iti- 


“/ 
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ing, the fitting, or any of those items which went into the construe- 
tion of the rooms on the improved plan—I mean the sweat-rooms 


on the improved plan which voushave been testifying about ? | 
A. I have the records of all mw business; [suppose T have. 
X 74. Will vou produce them, So that [ may see the dates before , 
the close of this examin: tion and’ give these dates in evidence ? 
\. Do you mean to- -<day ? : 7 
X 75. Yes. ' 
A. It can’t be done to-day. 
X 76.. Will you do it on Monday ? aa 
A. I will do it if Iam obliged to, if I can find them. 
X77. Will you or will you not produce these dates? ; 4 
186 A. By the advice of myt counsel, I refuse. 
Defendants’ counsel states that he considers the witness is not’ 
obliged to produce the dates. 
X 15. Is your brother James i ‘lumber 4 
A. He can do plumbing work, guy kind of machinery, plumbing, 
or carpenter work: he isa generag mechanie. 
X 79. Who helped him to do the plumbing work ? 
A. He had ho mechanie to help hein , SOIDL of the boys around 
the place; IT don’t know who he Was. i 
X S80. Where did you buy the footing paper that you put under 
the lead ? ° 
A. We don’t always use paper ( 
X Sl. What did you use j 7 
A. We planed the floor down ik) the place of priper, 
X $2. Did you build these three sweat-rooms all at the same time, 
or one after the other ? 
A. One after the other at different times, according as our business 
Increased, 
AX S35. Referring to the first one-of these three sweat-rooms on the 
Ip roved }) rE cin) and eont ne ourtatte nition to thi; il, die d vou Use any ° + 
rooting pucper In construction of thi it s<Wwenat-room 7? 
A. Not that I know of. 
X $4. Who did the plumbing bork 
A. T couldn't tell vou that. 
XN So. Do you know? 
A. I don't know 
N56. Where is his place of bubiness ? 
A. I don't know that. ¢ 
X\ Si. Wie wine's | hhinn : an 
A. My brother, 1 <li mild think, did; T wont sav positively, 
LS; a 88. Wiech brot! ner. 
A. Tcouldn't sav: it mffeht have been James: it might 
have been William: TP don’t know which. : 
NOS. Who did the carpenter work that <weat-room ? 
A. | think Adamson done it. 
\ 0. Was that sweat-room ih 1, Ol ld =Weal-rooti chanwed over, or 
was it built entirely new ” 
A. I think it was an old one chan: ved over. 
4 — 


| 
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X OL. Tow did you get the lead on the tloor ? 

A. Ile laid it on. 

X 92. Tlow did you build the annex ” 

A. On the first one [ don’t think there was any annex built; we 
cut a hole through the side of the root, sO that we could look in 
and seg how much water there was. 

X95. Did vou make any change in vour boiler at the time you 
built this first sWeal-rooti on the new plan 4 

A. We hever ride any change in the b ler Ole account of these 
rooms : after we had been In) botasdnne == about a Vear Our business 
commanded that we should have a larger boiler; we put im a d0- 
horse-power boiler. 

NOM. After von had been in business, von and Dessauer? 

A. After T had been in business. 

X HO. Did you subsequently employ a plumber, who did the work 
on that first sweat-room under the new plan, to do plumbing at 
Kerbs & Spiess ? 

A. Not that I know of. 

XN 6. Can vou from your books of account, your bills of mer- 
chandise’ and materials and labor, can’t vou tell when this first sweat- 

house on the hew plan Wiis built ’ 
ISS A. T dont think they would show it, for the reason that we 
used the old sweat-house in building these. 

NX OF. Where did you get your water supply from for the first 
sWeat-room ? 

A. We used the Croton water from the street. 

X 9S. Who made. the fittings to Convey the water from the hy- 
drant to the tank ” 

A. Some of our men. We keep our tools and do our own machine 
work. 

X 99. You don't know whe did it. of vour men ? 

A. No, sir. 

X 100. So that vou would not be able now to prove when you 
nade this first sweat-room on the new plan’ 


A. I could tell within some time. of course: T eould tell within 
SIX months, within th ode thetithes, Wit fh oit Wits bing it 
N 101. [It would be utterly impossible, would it not, for vou to 


° 
prove Within a pertod of six months cither way when you first made 
this sweat-room on the new plan 

A. No, Sif. 

X 102. Would it er would it net 

\. | have answered in the m 

. How near can vou come to it 

A. Lean't tell without going over my accounts and looking the 


\. | wouldn't pretend t ! | T 

\ Jha |) ‘ i] ; “me | j ' iii Thi F 

.. I Is not a stire tlilhie thisat | Waortt ied ‘Filecss- within “IN If onthe 
[ have me ver thouglit thaes ruacatt rey that dav to this 
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‘ 
189 X 106. Was it before oryafter you went into partnership 
with Mr. Dessauer ? 
« 


A. It was before. 

X 107. You swear to that, do you? 

A. Yes, sir. A 

X 108. How long © before? ) 

A. I couldn't say. : 

X 109. [ refer now to the date when you first made the first sweat- 
room on the plan which vou call the improved plan, which you say 
is in use at Sutter Brothers’? 

A. I can’t tell vou when it was bujlt. I know it had been in use 
some time before [ made application for a patent. 

X 110. When did you make an application for a patent on it? 

A. The 30th of June, 1879. t 

X 111. How long had it been in use before that ? 

A. I can't say anything positively about it; Lam under oath; I 
wouldn't prete nd to <a anything about it. 

X 112. Now, say again who built that first sweat-room. 

A. Well, [suppose Adamson done the carpenter work on it and 
our men on the place done the pipe work. 

X 115. Give their names. 

A. I think my brother James supe rintende Lit. I can’t tell you 
anything more about it. He was the mechanic of the piace at that 
time. Ife done all that he was ordered to do. Ile understood what 
I wanted as well as myself. 

X 114. You had a knowledge of this structure when you applied 

for your patent In S76, did you lot? 
1 A. This present one ? ‘ 
XN 115. Yes, sir. 

A. No, sir; I wish I had. 

XN 116. Hlow long after your applic: ation after the issue of your 
patent did vou construct this first sweat- house on the new plan? 

A. That I couldn't Say, 

z 117. Was it within three Vvears ? 

| eoul Int tell vou When it Wiis. 

x 118. You decline to say whether it w qs or was not within three 
years after the Issue of \ vour patent that vou constructed the first 
sweat-house on the new cast : 

A. It was not three years; that would bring it down to when the 
other patent was applied. for. : 

X 110. Who made your model ? 

A. My brother James, : 

X 120) How long after the apparatus was first constructed did 
you make that model? ’ 

A. T couldn't say: Tsuppose the model w4s made to go along with 
theapplication. Itwasprobably madesome timein May. [know the 
model was there in the ‘plas some time betbre : made the applica- 
tion In ISTH: so T suppose the model was at de in April, some time 
about April or May, 17%. 

X 121. Did you keep this thing secret, nedid you announce it to 
the public as soon as you had invented it? ¢ 


e orn *e 
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A. Not uisS SOO as | Invented it. lt Wiis the poliey of our business 
for several years to keep as much from the public as possible. We 
didn't allow allow any one to go through the place, no matter how 
much work they gave us to do. 

XN 122. When did you first disclose this new plan to the pub- 

lic ? 
10] A. T can’t get at the date exactly. T have a circular at the 
office which gives the exact date; T can’t give the date here 
how, but Mr. Robinson Call IVE me the date and 1 can vive vou 
about that time, if it is necessary. [| think the circular was dated 
June Ist, IST; that is my impression, but I will not be positive 
about It. 

XN 125. That was after vou had seen Mr. Robinson and made his 

acquaint ince, Was it not ? 
That [ issued this circular? 
124. Yes, sir. 
RS es, sir. 
You did not make your invention publie or let anybody 
Pc ae it until after you saw Mr. Robinson? 

A. Until after | saw Mr. Robinson. 

N 126. DoT understand that vou kept the new apparatus a secret ? 

A. U nul after I saw Mr. Robinson ; ves, sir. 

XN 127. Why didn’t you apply for a patent for it 

A. J coul In't answer you that question, 

XN 128. Why ean vou not aah , 

‘A. The only reason that | could rive would be that at that tluoe 
I might have thought it was a little too crude. Stnee then we have 
higde Improvements (ot) it “hice thisat Litnie. 

\ } 2S). Dial your brothers and such ol Vour emiplove is iis kre W of 
this first sweat-honse on the new plan, and which is built om that 
plan before your acquaintance with \lr Robinson, (rer suloeotae ‘< lling 
people how the sweat-lhouses were built” 

A. Not that | know of. 

N 150. Were thev at liberty to do so if they wished ” 

A. NO, sit. 


A. 
X 
A. 


“A 


wg 


}i02 XN 151. Were they enjoined to secreey ? 

A. It was understood by all the people in the house that 
they Were not to tel] Whit Wills Gomme oll Inside of thie house | be 
lieve they were careful not to doit. We were emploving a good 


Inanv men; some things might lave leaked out that DP don't know 
anvthing about. 

XN 152. There is no circumstance whatever by which vou could 
fix the date of building this first sweat-house on the new plan, is 
there, Mr. Phillips ’ 

A. Why, I could come very near it by going over my books, but 
leant do it here 

N 155. Will vou go over your books and ascertain before the clos 


of this examination ” 


( ject d to. 


A. No, sir. 
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196 X. 167. Can you say whether there was an interval of a 


week between the building of the first sweat-house on the 
new plan and any subsequent ona? 

A. TL eannot say how long it was. 

X 168. Can you say there was an interval of as much as six days? 

I can't say how long an intdeval there was, 

X 169 Can vou say there was an interval of as much as tive days 
between tne building of the first sweat-house on the new plan and 
any subsequent one on the new plan ? 

A. I suppose it must have been‘a few days at least. 

X 170. Can vou sav there was an interval between the building 
of the first sweat-house on the new plan and the building of any 
subsequent sweat-house on the new plan of as much as three di ays ? 

A. I suppose there was a dillereace of a few days at least. 

X 171. Will vou swear that yout waited as long as two days, after 
completing the first sweat-house on the new plan, before commence: 
ing to build the second sweat-house on the new plan ? 

A. I don’t know how long it was; we only waited to build the 
second and third one as our businpss increased. I cannot say how 
long the interval was between the:two. 

; 172. Was it as much as two days? 

I can't say. ae . e 

x 175. You are not able to say whether there was twenty-four 
hours time el; Ipsec dd between the comp Netion of the first sweat-louse 
on the new plan and the commenging to build the second one on 

thiat }) an? 
OF A. [T have admitted that inten might have been a few days, 
but TP couldn't sav positively how long the time was. 

XN 174. You are unable to say whether when vou commenced to 
build the second house on the new,plan it was within) twenty-four 
hours of comple ting the first one ?, 

A. Twill admit that there was at least twenty-four hours between 
the two. 

XN 175. Was there twenty-five hou irs between the two? 

That T couldn't save 

XN 176. You are willing toadmit that there was twenty-four hours’ 
time elapsed between om compl thon of the first sweat- hous sean the 
a eof the second one, while-vou are unwilling to sav or ad- 
or that there was twenty-five hours” : 

That Is it exactly, ? 

x 77. Do vou know whether there was twenty-four hours and a 
halt elapse . between +e comp it tion of the first sweat-house on the 
new plan ii 1] the by Litiltige of the second house on thiat plan? 

A. No, sir. 

XN 17S. When you built the second sweat-house on the new plan 
did vou change OVer Ole oft thar ole hes ? 

A. Yes, sir; we changed overtwoof them. [have told vou before 
that we hac three rooms COOTER TED neg on the Toop) Coie down. 
We done away entirely with the middle room and put two together 
beneath it, using the same pipe that avas in those two rooms to make 
these two. 
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XN 179. Ifow much pipe did you use ? 

A. You have got that all down there. There was nearly a thou- 
sand feet in each room—ten or eleven hundred feet in each room— 

as I have testified before. 
10S NX 1S0. Where did vou get this pipe? 
A. I think the pipe came from Morris, ‘Tosker & Co.; I 
don’t swear to that positively. 

NISL. Are you positive that it did) mot come from Mason & Co.” 

A. Yes, Lam positive about that; itis pot long ago when the boom 
In lrow caine; they were short of pipe at Morris, Tosker & Cos, and 
we had to Lo somewhere else to pet our orders filled, 

X 1s2. Did You see the first sweat-house during the time that it 
was being built? 

A. I looked around the building every day. 

X. 1S5. Did Vou see anybody working at it? 

A. Yes, sir. 

X 1S4. Tow many times, In the course of its existence, was this 
sweat-lhouse Oot) the Lop tloor, located il the place of the skylight, 
changed over—reconstructed ” 

A. Well, T think twice or three times within a verv short time. 

XN. 185. Now tell me how that sweat-room was built, to start with. 

A. The same as these are now, with the exception that we had a 
flat roofand we had no annex outside: as inimy previous testimony 
here, | said we cut a hole through the side of the louse, so that we 


, ? } 


could look in to see what relation the water was to the pipes 

NO ISG. T mean to eal] vou baek to When this first sweat-louse was 
first built, before any changes were made in it, before vou commenced 
te buile cot thie new peleunn, preclureds a? 


A. We spent a lot of money on these rooms; TP wouldn't say how 
Inany times; there may have been a half a dozen 
1 XN IST. Llow was this first sweat-room first built, when the 
carpenter first lett at? 
A. Simply the pipes on the tlhor—underneath this second floor. 


N ISS. Tow many feet of pipes”? 

A. The same quantity of pipe 

N IS8 A thousand feet’ 

A. The same quantity, whatever it was: when we came to build 
there mav have been some few feet left out: this we “TEP Dede 
Into a coll and coupled them towether 

X 190. So that when the r6om was first built it had nearly a thou- 
sund feet of pipe Iving in the floor in the bottom: of it 

1. Yes, sir 
N 1%). And above that was what 
A. Vhe floor to trer the cases o1 
\ , 
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connected with a pipe with lock-nuts and washers, so that the water 
could run from one pan into the other one and keep the level of the 
water there. : | 

X 194. The next change ? 

A. The next change was the lining ofthe bottom of the room with 
lead to hold the water that the pipes cotld attach the water itself. 

X 195. When did you make that last change? 
200 A. IT couidn’ttell you; I have got no memorandums; T can't 
tell exactly; can’t give you any idea how long it Was; not now. 

X 196. How did the apparatus work previous to the last change ? 

A. It worked all right with the exception that we didn’t have 
moisture enough; too much dry heat would come up around the 
pans. The flooring was built over these pans to pile the cases on 
the same as we do now. 

X.197. Where did you get these zine pats r 

A. ()f IIslev & (‘o., 1n Pearl street, corher of Pine : it is il large 
tinware establishment. 

NX 198. Did you buy them for cash ? 

A. Yes, sit: we got credit after. 

XN 199. Then, you did not buy them for cash ? 

A. Yes, sir; we bought them for cash; we never paid them any- 
thing else. | 

X 200. Did you buy the lead for cash also ? 

A. Yes. | 

X 201. IT mean the lead with which the bottom of the sweat- 
room Was lined ? 

A. Yea air. 

X 202. How long after the zine pans were put in did you make 
the change to the lead bottom ? 

A. I couldn't Say that. 

XA 203. Was it a year? 

A. T couldn't teil vou how long we used zine pans. 

X 204. Was it two Vears? 

A. Tean't tell vou how long we used them. 

X 205. Was it three Veurs t 

A. I can't tell vou. 

X 206. Was it four years ? 


A No. . 
0] XN 207. Your recollection as to periods and items is not 
very auecurate ? : 


A. T have no way of fixing those dates; [attend to my business 
with il lot of men to look after ana have ho time. 

X 20S. You give these dates and times to the best of vour recol- 
lection ? 

A. Certainly; what dates [ do give. 

XD 2OO, Do vou know the name of the foreman of Crustave Lets- 
biaun ” 

A. No, sir. 

X 210. Who was vour foreman atthe time vou fixed over this 
first-sWweat house (oT) the new plan 4 


— 
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A. I have always been my own foreman; T never hada foreman. 
X 211. Did vou have no head workman at that time ? 
\. No, sir: T never have had. 
X 212. Now, Mr. Phillips, please give me the names of the men 
In Your employ iil the time vou changed over this first sweat house 
Ol} the new plan. | refer to the tine When vou pul the lesa lprinige 
inte the skylight sWeat-louse Ot) the Lop floor, 
A. Mr. Adamson, as [have stated, who done the carpenter work, 
anid niy brother, with the help of some of the boys, 
X 215. Was Mr. Adamson there at the time vou put the lead lin- 
Ing in? 
A. do hot know threat he Waits. 
XN 214. The carpenter came there and put the floor on after the 
lining Was put on’ 
A. I don't know whether he done t 
stmiply help to him out. 
XN 215. Tlow many davs did it take to make this change ? 
202 A. To the best of my recollection it would take—I would 
have to be Lrovertie 7 Lay the tithe if trike slo borailel thas hh DIOW., 
To do the Carpente I work hie titarlit have bye I) there three or four 
days; somewheres around there. 
XN 216. Do you know Adameson’s first name? 
-A. Tam not sure: PT think itis “J. 080 lis initials are. 
XN 217. What other workmen were there at that time’? T mean 
either temporary workmen or men in vour employ, 
A. About my business” os 
X 218.) Yes, sir: about vour business or about the building of 
that sweat-house at the time the clhiunewe Was nnade and the lend 
linaimer pout in 


\. Tdont know what help Mr. Ada 
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hat: the carpenter was there 
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A. We never sold any tobacco. 
X 224. Who did you sweat it for? 
A. I couldn’t tell you that. 
X 225. Do you know? 
A No. sir. 

X 226. Did you go to them and.find out whether it was well done 
or not? 

A. No, sir. 

X 227. What is the name of the plumber who did the work in 
Ke rbs WN Spiess’ fi ictor ae 

A. I don’t know. 

X 228. What is the name of the. plumbe r who did the work in the 
factory of Spoore & ILull, who hi ave one of vou sweat-houses In oper- 
ation ? 

I don’t know his name 
Zee. Where is his place of business 4 
I don’t know. 

230. Who employed him ? 

. My brother. 
2: 1. Where is your brother now * 
Cincinnati, 
yA yA \\ hat is his address ” 

No. 70 Main street, CiInemmnatt. 

255. To Whom did you tirst publicly show this first machine on 
the hew pli in” 

A. I think it was Kerbs & Spiess and Sutro, Newark. I 

~O4 believe there Were sole other ventlemen with therm : | wont 

pretend to name others; there were others come with them, 

but Ido not know whe they were. When Mr. Kerbs saw it he or- 
de ‘Te 4] Ole for his place. 

X 254. How long was it after the machine was finished ? 

A. That T can't tell vou. 

\ 230. Was it not stil] new ? 

\ 

\ 


Siadadadae 


[ cannot say how old it was. 
. 256. Tf these gentlemen said it was. new, and appeared new at 
that time, would vou believe them? 
They have no way of knowing whether it was new or not. 
X 257. You are the only one who would know that fact; is that 


I don’t know how old it was When they saw it; ina few days 

It Would look as old as it would ina few vears, 

X 238. So that if it appeared new to these ventlemen it could 
hot bisaye bee 1) COnIp) rT ae Within a lew days? 

A. It couldn't appear new 

X 239. What was he it pile of lumber for piled up in the street in 
front of your platen on Pearl street in June, IST? 
A. |] cannot sav now what it was used to 
\X 240 Po Vou Pet nober of it be bhp there ” 
A. cdi nf Pealiie bya doe q of aihiy bye tik there 
XN 24). About that tine” 
A: Xo, sir: | can’t 1 A 
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242. What was it used for’? 
. T can't say. 
243. You do not know what that lumber was used for that 
was there last summer? 
205 A. I do not know what it was used. for. 
X 244. Was it there last summer? 
. I cannot say whether it was or not. 
245. You don’t remember of buying any lumber last summer? 
I can’t say when IT bought lumber. 
246. Do you always buy your lumber of the same man? 
I don’t think we ever bought any lumber. 
247. How did you get the lumber with which you built these 
sweat-houses ? 

A. I don’t know whether we bought it or Adamson bought it; | 
cant tell anything about it. 

X 248. Do you know how much the lead cost that you used for 
the first sweat-house at that time”? 

A. No, sir. 

XN 249. Who was furnishing vou the money with which to build 
these sweat-houses—Mr. Reisman ? 

A. No, sir. 

XN 250. These first sweat-houses were built on the new plan while 
he was furnishing you with money, were they not? 

A. Xo, sit. 

XN 25). Not until after you severed your connection with them ? 

A. Tle never furnished anv monev—only onee; that was to start 
off with. These were all built out of mv business. 

XN 252. Did he know of these sweat-houses bere built? 

A. T never consulted him about it. 

X 255. Did he know of it? 

A. I don’t know if he went upstairs. 

X 254. Did he ever go upstairs? 

A. lle uscd to eu Upstairs, Wir I} he lisvel (rane) | ~ it}. te look 
at his own coods 

\ 2. lle Was one of the praartie s whe was In this secre t, Was he 
hot? 

A. No, sir: he had nothing to do with it. 

X 256. As soon as vou got this improved sweat-lhouse on the mew 
plan built vou commenced too use it, did) vou not, Mr. Phillips, as 
you have stated ? 

A. Yes, sir. 

> Se 8 And sent the tobaceo out to the trade? 

A. Of course we sent the tobacco home to the parties whom it 
belonged to. 

A 20S. Was any of that tobacco blue and bieh-smelling ? 

A. Not that I know of. 

X 250) Did vou send out any tobacco at that time that was high- 
smelling and blue” 

A. Not that | remember, 

N 260. Not after vou got the Improved plan in operation ? 

A. Not that T remember of. 
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X 276. But after June 50th ? 

A. It must have been later than that in the vear. ° 

XN 277. Was it four months later than that? 

A. I couldimt “avi: bt couldia't ret al Ww anv hearer ; that is the best 
I can do. , | 

XN 27S. That was the first time vou sweat any tobaceo In original 

” 

A. As near as T can remember. 

\ 249. After Vou eot this lead in the tirst sweat-lous that vou 
constructed on the new plan, did vou sweat the first lot of tobacco in 
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X 288. This was before you made the mechanical construction 
public that-you published this article in the Tobacco Leaf, was it? 

A. I do not know about it; 1 don’t remember it; I don’t know 
the date of the article in the paper, and I don’t know at what date 
I made it public. The time that it was made public would be con- 
sidered the time that Kerbs & Spiess came and looked at it. All 
they could see about the construction of the room is what I could 
tell you. I don’t know that I explained to them fully the construe- 
tion of it. The room was full of tobacco. L merely opened the 
door and shewed them how we could control the temperature and 
moisture in the room. 

X 289. Now, Mr. Phillips, you published in the Tobacco Leaf, did 
you not, under the date of July 5th, 1879, a circular dated June 25d, 
S79? 

Shows the witness paper. 


A. That is all right. 

X 200. That is true, 1s it? 

A. Yes, sir. 

X 291. You had previous to the publishing of this circular made 
the acquaintance of Mr. Abraham Robinson, had you not? 

A. Mr. Abrahians Robinson came into my place; this gentleman 
(referring to a gentleman present) came previous to that to show me 
his patent and to ask me to take hold of it. He wanted IT should 

put one of his apparatuses in my place. 
211 XN 292. Did he show you his apparatus ? 

A. He showed me drawings of it, and I didn’t give him 
any positive answer about it. I thought at the time it was not sult- 
able for the work. IT couldn't see how the work could be aecom- 
plished by that tank after T saw it tried at other places; saw the 
result of its working: I came to the conclusion that it Was good for 
nothing; that it could not be worked successfully. There was no 
way of examining the tobaecos in the tank. You put a certain 
number of cases nto the tank, and it was all guess-work how it was 
volny along. [ don't believe the tobacco can be sweated with sue- 
cess unless vou can look at every case when you think it necessary. 

X 295. Did you tell Mr. Robinson about your improved cpp 
ratus 7 

A. No, sir; he asked permission to go through my place, and I 
gave him this answer: If he would give me ten thousand dollars 
eash | would not show him through the place; that I considered 
my process already working ; that was much better than that. 

XN 24. You had not at that ‘time filed your application for a 
patent © 

A. [tiled my application June 50th. If he saw me previous to 
that, then T had not filed my application. 

X 25. Your circular is dated June 23d ? 

A. The date of my application is June 50th. It is not necessary 
that IT should have tiled the prtpers, 

X 26. Did vou go and look at any of Mr. Robinson’s appara- 
tuses here in New York city” 
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A. [T went with him up to Lichtenstein Bros. & Co.'s; [saw some to- 
bacco that they were shaking out, and they were packing it 

212 into this tank. I again went there when the tobacco was 
out of the tank. I saw the tobacco that came out of the tank. 

X 297. You were the first man whom Mr. Robinson came to in 
New York, were you not? 

A. So he told me. 

X 208. When vou declined to take his apparatus lhe went else- 
where and put several of them up, did he not? 

A. Yes. 

XN 299. About how lone did it take him ? 

A. | don't know how long he wasin New York. lsaw him when 
Twas up in) Lichtenstein Bros.—when | saw the tobacco coming 
out—atter T saw it out—and TP didn't give him any favorable answer 
about taking hold of it. Tle said then that he was volng tor pout 
the patent into a stock company and put the price of sweating 
down at such a figure that would burst us up. 


The latter part of the above answer is objected to as Irresponsive. 


XN 500. Did You po to see the different people who had adopted 
his apparatus vourself afterward to see how they were satistied with 
it? 

A. No, sir. | 

\ Od. Did vou send uy word in) any Way or employ anybody to 
go and see them ” 

A. No, sir. os 

X 502. Did vou go and see Kerbs & Spiess ? 

A. No: sir: [merely issued this cireular to the trade. Kerbs & 
Spress came to nmi house of thre Ir own necord 

XN. 305. Did you send toanybody else—Mr. Deossauer, for example? 

A. No, =1r. 
2133 X 304. Did you or your firm offer to take Kerbs & Spiess’ 
apparatus off their hands and pay them for it? 

A. No, Sir. 

X 305. Did you do so? 

A. No, sir. 

X 306. Did you make a model of the apparatus and send a man 
around soliciting orders ” 

A. No. sir: T never had but one model and that was never out of 
our house, excep to vo to the Patent Othe: 

X 507. Did you have any drawings made? 

A. | never had any riade, eXNCt pr Ly tlio | employed top creel thie 
patent. 

X 30S. Did vou makea drawing for Gustave Reismann and hang 
if yp) in dais othiee ?” 

A No, <r: (rtistiave be jsmann hever head it drawlhng [t) lis ppOSSCS- 
S10 

X 300. Did vou publish in the United States Tobaceo Journal of 
July Pith, Sata letter or notice tothe trade concerning a dy iWitier 


extibaite d to the trade bry an outside party 


; 


Showing witness paper. 
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ISAAC 


ROBINSON ET 117 


AL. 


process for curing and resweating all kinds of leaf-tobaecos, which 


they feel contident will be acknowle 
of the age pertaining to resweatin: 


Ie 


sf 


mi as the yreatest invention 


ned will save more time and 


expense than any other process ever otlered to the trade, besides ob- 
Viating that objectionable smell connected with tobacco sweated by 


> 77 


steam or hot-water process ° 
A. Yes, sir. 
XA O16. Are you a draughtsman ” 
A. No, sir. 
NX 317. Are vou 
ments ? 
A. No, sir. 


NOSIS. Did vou make any drawing « 
ment that we have called the improved 
this skvlieht “Weat-house on the tops th 
lore Vou made the sweat-hous: Vours 

A. No, sir. 

A 31%. You have told the workm 

day to day, as vou Went on ? 
216 A. T gave my brother the id 
that is all: no drawings were eve 


X 320. Then vou went right on at 
A. Yes, sir. 
\ 44 Without any toss (>) tina 
A. What do vou mean bv anv loss 
bE Was the re any erent Litre 
A. Thev commenced and worked r 
XN 325. After vou gave them vou 
A. Went reht along and finished 
XN 324. Which was made tirst, the n 
Improvement ” 
A. What do vou eall the n 
A ook 5m Upper tts 
\. The model was mad 
worked 
An adjournment wa- t | 
cl. Jnl. 
Redirect 
(>) 1. Mr. Phallips, w u please s 
ntance of Mr. Abrah R : 
ants ~ 
A. Ile t tell exact! i ~ 
Mav or fore part of June 1ST. 
(). 2. Had vou previous to 
Meson s apparatus tor res cr Toot 
\ I had b) cr s¢ r rel t | 
(0.5. You had, P uneder- 1 yeu 
tion, beem using vour own apparatus 
prbcath revious to that time 


ri 


accustomed to make drawings of your improve- 


f yvour invention or improve- 
=tvleof sweat-lhouse—I mean 
rot vour establishment—be- 
Lr cubed minede the change ” 

n what to do, did vou, from 
1 of it —whiat | wanted done: 


~ Bye ie. 


—— 


“; 


and made the changes * 


1 , ~) 
col Uitane 
a he 
+ : 
, : , 
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. iy 7 ‘ } 
lé mm thie miachitnne OF this 
beni baeatl 
, ’ ‘ 
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Monday, Jun: sth. at 10 
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'] rer Ol | hye biti 
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mA Thee in Ml: I tp- 
r aalsout it 
a \ lT f == Biietins 
‘ ‘ ] , | 
Ceoris( Puciedd cal) Ula I provers 


118 LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. é 


217 \. Yes, sir; some time. 

(). 4. The bil] in this case was tiled Dee. 12, 1879, which 
was subsequent to the time Mr. Robinson called upon you to get you 
to take hold of his pepRuracus, and’ after your refusal to do so and 
against the party using vour improved apparatus, Was it not ? 


A. Yes, Sil. 


Reeross-exXamination : 


X 1. You still swear, do vou, that the top one of the three sweat- ‘ 


houses built in the SKN livhit openings Is constructed Ol} the new plan, 
namely, with a body of water and steam-ptpes for heating the same 


. . .) ’ 
beneath il proy Ilo coy iiise tloor i 
A. Yes. SIP. 
X 2? You still deeline to vive the date when this first sweat-louse 
on the new plan was built 
A. [ do =i) deeline. 
CHARLES 8S. PHILLIPS. 
Sworn to before me this 7th dav of June, TSS0. 
DANIEL G. THOMPSON, 
Notary Public. 
@e 
Deposition of Isadore M. Bon. June Ath, US80. 
[‘nited States Circuit Court for the Northern Distriet of [llinots. 
Aprmanaw Ropinson and Isaac Ropinson 
Lotis P. Scrrer. Apotri Surrer, and Jacop SuTrer. 
Isaponk M. Box. a witness on behalf of the defendants, having 
been called l tirst duly swornyin response to interrogatories pro- 
pounded by the counsel tor th detendants. deposed and testified as - 
i} lows ‘ 
215 ‘7. 2. eau i ure Lpaatllon reside nce, al d preace 
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74 a\ i? ‘ : i afi 7 @8a % pra i 
; \ ' 7 
J , | ~ i ct4 \ \ Cli i . Ni \ \ KR se lall 
| 


LOUIS P. SUTTER ET ATI. VS. ISAAC ROBINSON ET AL. 11% 


Q. 6. Are you acquainted with the defendants, Sutter Bros., of 
Chicago ” 

A. lam. 

(). 7. Please state whether vou know of the Robinson process of 
resweating tobacco” 

A. I knew of a Robinson process—the Abraham Robinson pro- 
cess—formerly used by him and used also by us, 

Q. 5S. When was the apparatus of which you speak placed in vour 
establishment, and by whom’? 

A. I think it was last vear, and by mechanies under the super- 
vision of Mr. Abraham Robinson. 

Q. 9. How long did vou use it, and with what success ? 

A. Two very short times, and with very poor success, 

(Q). 10. What was the difficulty, and why did vou discontinue its 

use ? 
21%) A. | think it spotled the tobaceo, cand that Was the reason 
I discontinued it. We lost money by it. 

(). 11. How was the apparatus placed by Mr. Robinson in your 
establishment constructed 2? Describe it- pairts, 

A. It consisted of two large vits or cisterns, one within the other, 
connected with a furnace by a steam-pipe. 

a. 12. How and where was the tobaceo placed in the dpypmaratus 
Which it was desired to resweat”? 

A. Within the inner vat, having been first moistened : in several 
Instances Lam sure Mr. Robinson supertntended the work himself. 

Q). 15. Was the tobacco placed in the inner vat in the original 
cases or hand by hand? 

A. It was simply placed in there loose; you could not get the 
cases In. 

(Q). 14. Had you any means, in connection with this apparatus, of 
determing the amount of heat or regulating it’ 

A. I don’t think there was. 


, 


Cross-examination by Mr. MUNDAS 


X 1. How long did vou continue to use this apparatus 

A. Its use was entirely an experiment, and we used it but a short 
time. | cant say exactly. 

XN 2. When was it put into vour establishment’ 

A. I think last sQmimer 

X35. When was it taken out” 

A. Never. 

X 4. Is it still there? 

A. It is 


‘, 


pt D. Die Vou move i" from cp" ye then ! ' lit) hey Ory Ace rit «co? its 
lenking ? 
20) A. We moved it: [ don’t suppose because it leaked, but for 
convenience: T cant sav precisely why it was moved, for I 
was in Cuba: mv partoer attetided to that 


X 6. How long did it stay in its first locat 
A. krom thie Tinie it Wiis peut iti, Wi j \\ _ siolije | Tris i~T ~tTD raya r 
until some time between Nov. 22nd and Clirist \’ 
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X 7. When did your house last use that apparatus? 

A. Last tall; I don't think sinee the Ist of Novy. 

Xr 8. After it was moved from ene floor to the other did you con- 
nect it with the boiler? 

A. I can’t say precisely; we haven't used it since it was moved ; 
I think it is in complete order, ready for use, 

XO. Did you sweat any tobaceo last February 4 

A. Yes; I don’t think there is a month in years that T haven't 
sweat tobacco. 

X 10. Now, the tobacco that you did sweat in the Robinson appa- 
ratus, how much was there of it? 

A. I don’t think more than 20 cases. 

X11. How much would the apparatus hold at one time ? 

A. Three cases, | think. 

X 12. Whom did vou sell the tobacco to that was resweated 
the Robinson apparatus? ; | 

A. Several parties: I can only. name one—I[. Lichtenberg, 550 FE. 
Houston street; my books show others: [ will furnish you this in- 
formation if vou will come to my office. | 

XN 15. Will vou produce the mames of the people to whom vou 
sold the tobaeco resweated in the Robinson apparatus, and their 

addresses, so far as vou ,can ascertain the same from your 
221) books, and and it or senil it to the notary to-morrow, to be 
by him made an exhibit to be attached to your deposition ? 

Objected to by defendants’ counsel, as the witness has already 

offered to furnish the information at his otlice. 


. 
* 


e information if vou will come for it. 


— 


A. I will furnish tl 
N 14. Will you mail it to themotary 
I will. : 


+) 


1. W. BON. 
diy of June, TSS0. 
‘DANIEL G. TITOMPSON, 
' Notary Public. 


— 
—t 
— 


Sworn to before me this tt 


1), poxition of | iy, is: fl Mt. di pie bth. Psst) 
United States Circuit Court forthe Northern District of Tiinots 


ABRAHAM Ropixnsoxn and Isaac Ropinsow 
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* ° ae 
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Lot I~ i Nel ee ie ApDoLPP =| iit  . fbi | Loon ‘el TI rf. 
a 
’ ope : . 5 , oy g 4 I , “y 7 4 ? ie } 
outs EPAAs., a witness In behalf of the defendants. having been 
a | . , 5 \ . . 
ealled and duly sworn. in response to interrogatories propounded by 
Henerr A. BANNING. of Couns lefermdants, testitied as fol- 
lle , 
lows: : 
. . ,. ’ 
(). |. State vour name, age, residence, and oeeupation 
. Ame is +-- 
A. My name is Louis Haas: ave, Ot: residence Lo OE. Seth 
° ° " ad . 9 . , . 
street, New York city: [atm iatlhiver of Che DUsIess tiie firm of 
- . e . . , . . . 
Kerbs W Spless, matiaclurers o rwairs 2 Lt dei - i Mmoacco 
, eae ee A ; . 
at the corner of odth street awd Zonda ie, New rk eit 
. > 
e 
; 
, 
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222 (). 2. How long have you been engaged as such manager 
of said firm ” 

A. Since the vear 1876. 

Q). 3. Please state the standing of the firm of Kerbs & Spiess as 
compared with other manufacturers and dealers. 

A. We consider ourselves as among the largest manufacturers of 
cigars In the United States. 

(). 4, Please state Whether Vou have personal knowledge ot the 
details of the business, and nore particularly ot thie Virlous Processes 
of curing or steaming tobacco, 

A. IT have a general idea of all these items. 

QJ. 5. Please state whether vou are acquainted with the complain- 
ants, Abraham Robinson or Isane Robinson. 

A. I know Mr. Abraham Robinson, but am not aequainted with 
Mr. lsaae Robinson. 

(). 6. Have You any acquaintance with the defendants, Sutter 
Dros., of Chicago ? 

A. I know them by reputation only. 

(). 7. Have vou any knowledge of the complainants, Robinsons’, 
method of steaming tobaccos ” 

A. Under the superintendence of Mr. Robinson an apparatus 
under his patent was put up in our factory. 

Q. 8. When was that apparatus put up in vour factory ? 

A. About a vear ago. 

Q). 9. Tfow long did you use it? 

A. We made two or three trials with it: two, | am sure. [t re- 
mained there about two month. 

\ J. 10. Please state what was then done with it. 

A. It was removed cLCPALL LD. 

(Q). 11. For what cause ? 
220 A. It didn’t answer our purpos 
(). 12. In what respect did at fail to answer VOUr Purpose 

A. The tobaceo asstimed il character Whale Wis Tot sablslactoryv 
for our manufacturing purposes : 
(015. What character did the tobaceo assume 


4 


‘ee , , iy , , , ’ 
A. The flavor was unnatural, and after the tobacco bad lain a 
] t & ees . ae . P se, ‘ . as , ; 


few dave it vot ritth and «dtd ne Viel tibe gtnount ob wrapepe 
oucht to have done. and the ciear-makers had trouble im minnufa 
turing the same. 

(). 14. How much tobaceo did Vou stein W th the Robinson ‘iy 
paratus ? 

A. Between 20 and 50 cases during the whole time we lad it 

(). 1S. Did the tobaeeo bring the ustal market pric ' 

A. We did not sell the tobaceo 

(). 16. What was done with it? 

A. We used it up for manufacturing 

(). 1¢. Can vou stat how the Robinson apparatus was constru 
the one in vour factory T mean’? 

A. It was a large wooden vat or tub.in which a litthe smaller ane 
Was contained. The spac between the larger vat and the smalles 
one Was filled with water. A hot-house borler was attached to thy 
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temperature connect do wit 


A. No: there was nothing 


that. 


steaming 
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Robinson's. 
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A. Yes, sir. 
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out equally well perfumed, | cannot say whether or not ammonia had 
anything to do with it. 

XN 27 In the Phillips apparatus do L understand you to say that 
you first moisten thre tobacco fand then petit it in the tubaecco Case, 
“uid thie hl, leuVviniy thie cover off the case, put it in the sweat- 

house ” ' 
2] A. No, SIP. : 
AX 28. Do you pout the cover on the case? 

A. We put the cover on the case and nail it up tight in the original 
packiage ; 

X. 2 Is the tobacco any moister when it comes out of the pack- 
ave just described by vou thedn it was when it was put into that 
‘a kawe anel Caused ? ‘ 

A. Lado not Know if it is, buetit feels as iit was. 


\ td, bdo Vou think it is aby thotster Or any ‘dirler than the to- 
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Q. 20. Please state 
shortly after being ta 
A. It would in my opinions 
(). 21. Was n 


were reswented bv that 


whether; the tol 
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ROBINSON ET AL. 


would beeome brittle 


\s apparatus, 


tobaecos which 
lace ? 


1] a a ee me e.. = hiweh war ° | 
A. I could only judge by the few samples which were resweate: 
e ° ° . or i . } ’ 
ror me in \[r. Licht histelhs dpparatus, because tiie other tobaccos 
‘ ‘. ot. : } ] . P ‘ 
were not mine and Was «i livered Othe parties Lt belonged to: those 
few Saliipies were brittle : 
Sys) Bs , . ] ro. | = — . 4° ‘ ie ; ‘ 7 <¢ ° 
(). 22. Do you know whether it resweated the tobacco In a way 
° . ? ? ® . : > = 
satisfactory to the parties who sent it? . 
‘ t ao 
A. I rom one party | The ard fiat it Was not Satisfactory: the other 
7, * , - : - 
I did not se 
.» > 7 ° . i . - ss =m. ; 
\). Zed. You then considered,-from what you saw of its workings, 
] “- a + ] Ao ,° ° , _ .% . * cz . ; 
that it would not do satisfactofy work and never used it yourselt 
for that reason 7 : 
° . 
A. Yes, sir. ’ 
: . ; 
Q. 24. Please state who has resweated your tobacco since -that 
ti} ° 
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A. I have been fifteen vears in the tobacco business; the name 
of the tirm is D. Rossin & Sons. 


(). 4. [ will show you a drawing of patent No. 216,295, being the 
one sued on, issued to Abraham Robinson Jume Loth. IS7&. 
236 and ask vou to state whether you ever used that apparitus at 


your place of business 

A. This Is substantially W hist [ tised 

Q. 5. Who put it up for vou in vour establishment ? 

A. It was put up through Mr. Abraham Robinson 

(2. 6. How long did vou use it? 

A. That I couldn't tell exactly ; we made a trial and afterwards 
made another trial; we made three trials of it, to the best of my 
knowledge. 

(J. 7. Please state whether either one of these experiments was 
conducted by Mr. Robtusen 

A. I think the first one was conducted by Mr. Robtnson: the 
second one Ido not know: the third was not cond 
Robinson. 

Q.S. What success did vou have with it: 

A. The suecess was bad; the tobacco became tender and retained 
a verv bad smell. 

Q). 9. Did vou or not consider it successful for your purposes ? 

A. I did not consider it: successful, 

(). 10. And you for that reason stopped using it? 

A. Yes, sir. 

Q. 11. Did you ever use it more than the three times vou hav 
mentioned ? 

A. I think not. 
Cross-examination : 
X 1. Were vou present when the apparatus was built’ 
A | Wiis it) the house iit thie Titi “AW TL eens lon lly iti thie 
course of construction | was not there all the time. 
237 X 2. Yeu were formerly a partner of Mr. Dessau 
A. I was. 
X 3. Mr. Dessauer is now a partner of Mr. Phillips? 
A. Yi =, Sir. 


(2 Trials cbbepaaratus sweat at ope troy. 
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A. I dont know. 

\ ) About how Tritie n? 
\. Really I don’t know. 
X 6. Can vou tell whether it would sweat more than one ease or 


A. Yes, sir: if would sweat more thal ole case 
- - It would =~\Wi af about nve ‘ ao ¢ [ Coria*e’. VV rtd J . yf 
! , ae ‘ 
A. [T should think so. [T wouldnt swear to the nur 
X S What is the average value of a case of tobacco of the kind 
] . i. , 
vou resweated In that apparatus 
A. About Sit): sometitnes More, sothnetinies less 
° ° Pe ! i}, } cur} } ' rf 
X 9 What did vou do with the tobacco whieh came out of th 
apparatus al the first trial: 
pep 

‘ ’ 
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We sold it. ; 
10. Whom did you sel] it to? 
| don’t recollect. j 
li. Have you any meang of knowing? 
I myself would not; my son might. 
12. Did you get more ommless than sixty dollars a case for it ? 
[ couldn't say that. 
13. pin you not know, Vir. Rossin, that you got more than sixty 
ars a Cus » tor that tobac ‘cw? 
[ do not know how mueh we got for that tobaceo; we might 
have ¢ gol t tor SOT Casds More, for Some less, 
255 X Lt. Will you swear thriat you did not get as much is 
S150 a cause for that tapaceo ? 

\. [will not swear to it; ay son knows all about the selling of 
the tobacco: [ do not. | 

N15. Tf you had sold that tobaeco at a loss you would have 
known it, would you not? . 

A. | would not know it. 7 

N16. Did you oxamine sagnples of all the tobacco resweated 
your establisliment ” , 

A | dial not, ) 

x bd. AO you able positively to swear as to whether the tobaeco 
resweated in your establishthent was of a particular grade or. kind 
or quality without examining it? 

A. [didn't say T didn’t examine some; [said [ didn’t examine 
all. ' 

XN 1S. Then you cannot tell whether all the tobacco resweated in 
thie three different trials of fhe Robison apparatus was merchant- 
bole dn Cuatity 4 , 

A. | can in that respect, Tb mV son told me that the tobaeeo of 
this particular sweating the @urchasers were not satistied with: It. 

XN 1. Then, of vour own’ knowledge, vou do not know whether 
this tobacco gave satistaet lott to Your customers or not, and you only 
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know whiat Vour sont has torlgl vou ? 

A. | reeollect of one instance Where [ was present at the sale toa 
l \ I) 7 Wiis Ve ry Ih) chy dissatistic “d, saving threat the tobacco Wiis 
ter rocitid Ubisatishact ry, 

\ 20. He told vou this dyad he? f mean the customer. 

\. Tle wi »us to that*etfeet 
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in Mr. i “Ons apy %,1f vou did not see it done? 
~. i» A « = ~ ? =i } 
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| ee - . did that before vou got through 
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a partner of Mr. Dessauer; I have no interest in Mr. Dessauer, and 
no bias in his favor. 

X 25. Did you not say in presence of the people here assembled 
that you would make your testimony strong enough before vou got 
through ? 

; said SO, Ves. 

X 26. Please proceed and make it so strong as you can now. 

A. I shall only tell the truth. 

X 27. What do Vou thean by that threat’? 

A. That I was annoyed at the insinuation thrown out that Mr 
Dessauer Was a parther of mine befor ithe Cons the htly my evi 
dence would be In lis favor, as | have no bias In anv shape what 
SOCVCP. 7 

XN ZS. Is that al] the additional stre horth thiat Vou are able togive 
to vour testimony ? 

(Juestion objected to by defendants’ counsel, 
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A. Only what [ hear of other parties thi 
partent have give not uy) 
240 XN 2) When did you hear this? 
A. A long time ago, 
XN 50. Did vou hear it also to-day ” 
k. a | 
\ 351. Did vou hear it vesterday ”? 
A. No. ) 
XN 52. Did vou hear it on Saturday last 
A a. | 
X53. Did vou hear it on Friday last 
ee “a : 
XN Ot. You did not know this from veur own knowledge, did vou, 
that other people have given up Mr. Robinson's patent’ 
A. T only heard so. 
N50. Did Mr. Dessauer or Mr. Phillips ever tell vou anything of 
that kind? 
A. No: thev did not. 
\ ot, You hieah to swe ir} Ete Ive eds \ tL that neithe: \Ir 1), 
sauer nor Mr. Phillips ever lad any conversation with you on this 
subject r 


A. | hever knew thaeer Wills Ghv ComlroversVv between) Nh) I tet t) 
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A. Because I expected it Was the same as myself; it was unsatis- 
factory. 
X 39. Question repeated. 
A. The same reasons as F stated before. 
X 40. Did vou at that conversation hear the word “brittle” or 
“tender,” or their German ¢quivalents, used ? 
A. Not to my knowledges 
X 41. Did you hear the word “smell” or its German equivalent ? 
A. IT might have stated s& in conversation, but am not positive. 
X 42. Was vour son prespnt at this conversation ? 
a think not. ; 
X 45. Was anybody prespnt? 
A. No—if my son was _ present, of which Tam not sure—there 
Was nobody else. 
X 44. Did Mr. Dessauer fel you that he and Mr. Phillips were 
having a hard time to get glong ? 
Objected to by defendants’ counsel. 
A. He did not. ; 
X 45. Did he tell you tat other witnesses had been sworn al- 
erat 4 
. He did, as he w: nate me to come upon Saturday, and told me 
thi: i some of the witnesses foul Ibe through in time to take my evi- 
dence, and came later b: ick and stated that my evidence could not 
be taken. 
Redirect: 5 
(). In making the remark that vou did in your cross-examination 
as to making vour festimony strong, vou merely meant to In- 
242 = dlicate, did you not} that vou would state all the facts you 
knew in relation te the ea se, but nothing else ? 
A. Yes, sir: T wanted t& state that, although having been a part- 
ner to Mr. aan r, [hi af no bias in the case whatever. 


SAMUEL ROSSIN 


Sworn to before me this 7th day of June, 1SS0. 
DANIEL G. THOMPSON, 
| Notary Publie. 


e 
Defendants here rest the taking of testimony under the present 
notice and stipulation, but do not close their defense. 


24S STATE OF NENW YORK, Ls 
Nouthern District Di New ork. 


I. Daniel G., Thompsoy .& notary nen lie, duly appointed and = au- 
thorized to act In and foi the counties of Kings and New York, do 


hereby certity that at the times aforesaid and = set forth in the fore- 
going depositions | was attended by Messrs. Munday & Adeock, of 
counsel for the complainants, and Hubert A. Banning, Is. of coun- 
se] for the defendants, il | Ly the Withesses herern be fore haamed, 
Whose depositions were severally reduced 7a writing under my diree- 
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tion, and subscribed by the said witnesses respectively in my pres- 
ence, the said witnesses having been severally sworn by me ce 
giving their said depositions. and at the close thereof, except a 
waived. 
Dated New York city, June 9th, 1580. 
DANIEL G. THOMPSON, 
Notary Public. 


Fees, S64.86—defendants’ testimony. 
” 19.40—ecomplainants’  “ 


244 Memo. of Tobacco Resweat in the Tank. 


535 Sold July 25,779, to S. A. MeNear & Co. 
55 * Sept. 13,79, “ J. Ullman. 

sy“ Sept. 4 79,“ John Shady. 

9 “ <Aug. 28,79, “ F. A. Benedikt. 
85 “ Dee. 19, 79, “ L. Goldselmidt. 
Iso “ Dee. 20,°79, “ J. Schwarz. 


16h} be sé se és sé 
73 “ Nov. 11, ’79, “ Glacum & Sechlossey. 
402 sé +6 +s sé +s 
aa | rT ‘6 ‘6 66 ‘6 
149 “ Aug. 5, 79,“ J. Lichenberg. 
ja és ss ss sé si 


(Tere follow diagrams marked po}. 245), 2 1h, 2-44.) 


2473 Pol nSOn s Pate, 7 "Tl mIleCCO Apparatus. 
Reprint of newspaper articles from: newspaper exhibits. 
lor complainants. 


Cireuit Court of the United States, Northern Distriet of Hlinois. In 
equity. 


ABRAHAM Ropinson ef a/. ves. Louis Po Surren et al. 
Chicago, Hh: S. 1. Bradbury & Sons, printers, Legal Adviser office, 
7S Fifth Ave. ISSO. 
248 Me XHIBITS IN THIS CAatst 
Articles from the Tobacco Newspapers. 
(From United States Tobacco Journal, June 28, 1S7o%) 


C. S. Phillips & Co., ISS Pearl street, New York, beg to inform 
their friends and the tobaceo trade in general that within the com- 
ing week they will make publie their latest improved and perfected 


proeess for curing and resweating all kinds of leat-tobaccos, which, 
: } " }} } ’ ; ’ ' } 7 - . . 

thir \ leer] contident. Willi pf MCR TOW ied ‘s— tine erreuile =| i} .f ryt ieoti 

» , ; . " 

of the age pi rlalhning to resweating, ail Will save more tine and 
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t 
expense than any other process ever offered to the trade, besides ob- 
viating that objectionable smelf connected with tobacco sweated by 
steam or hot-water process. . 


(From United States ~ Journal, July 5, 1879.) 
‘ 
Resweat{ng Tobacco. 
HTow it is succesgfully accomplished. 


The many difficulties which have surrounded the resweating of 
tobacco to obtain dark colors, since that style of goods came into 
fashion, have been more numerous than we can possibly mention. 
Almost every one engaged in the leaf trade has experimented more 

or less, and knows how qmany failures he has made, not one 
249 having scored a success, with the exception of Messrs. C. 8. 

Phillips &.Co., who have up to now kept their process a se- 
eret. Mr. Phillips has made it 4 special study for several years, and 
noted carefully the results of sweating several thousand cases, which 
he has personally superintendeg and watched during treatment, and 
he should be by far the very best authority we have upon that sub- 
ject. | 

Mr. Phillips is now bringingghis process to the notice of the trade 
by cireulars, and in order to investigate the claim set forth in the 
circular a representative of the. U.S. Tobacco Journal visited the es- 
tablishment of Messrs. CLS. Phillips & Co., and made a tour of in- 
spection, the result of which isgis follows: 

After being shown much verg complicated apparatus, such as have 
been In use since Messrs. Phillips & Co. took possession of their pres- 
ent quarters, the reporter was gown what looked to be an ordinary 
room. It had large doors and high ceilings, and cases were being 
taken out, and in just as easily and quickly as though it were not 
built for any special purpose g*but on a small portion of the floor 
being removed there was revealed a set of pipes In connection with 
a sheet of water, the raising and lowering of which places the con- 
trol of both heat and moisture under the control of the operator. 
To Mr. Phillips, as well as to efny one else, it is a mystery that such 
asimple and sheap device should have so long remained undis- 
covered, ° 

The pipes Or pans being heated with steam or hot water produce al 
vapor from the water which, Miore or less, surrounds the heated sur- 
faces, according to the amoupt of moisture desired. The meoist- 

ure thus formed mixes perfectly even with the heated 
250) alr as it rises and is Garried around all sides of the cases. 

Consequently all parts of a case are sweated perfectly uni- 
formiy and the colors are evenly developed. A small arrangement 
outside of the room shows theéntire inner condition; also the means 
of adjusting the temperature 4s well as the moisture. Altogether, 
this is, when fully explained, a simple, vet at the same time an in- 
gentous and scientitic, process, such as will probably never be ex- 
celled. Certainly, we know of no other process which surpasses, it. 
Heat and moisture are so completely under the control of the op- 


— 
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erator that it seems nothing more remains to be overcome in the 
successful curing and coloring of tobacco. 

every one knows Mr. Phillips has been several years working out 
this problem, but, owing to the fact that this process has until now 
been a somewhat complicated one, it was deemed useless to make it 
public, as none but a very experienced and expert hand could bring 
about the same result that he could. leat and mioisttire, the only 
two agents which have any part to act in bringing tobaceo to dark 
colors, had to be handled in such a manner as to be completely 
controlled, and until the present time such was not accomplisied, 

So far as tobacco is concerned, this is a highly valuable invention, 
as it places within the reach of ail dealers and manufacturers the 
means of perfectly curing their tobaceos ; at the same time as dark 
a color as may be wished can be produce dono matter what the orig 
Inal color may be or how dark one may wish his goods, and no 
chemicals whatever need be used. Any person with any knowledge 

of tobacco at all may handle the process suecesstally with the 
251 utimeost certainty, The contents of cach case is treated in its 

own case; so there is no possibility of any tobacco getting . 
mixed. hvery case can be quickly and easily examined to see if 
it has undergone the process sufliciently. 

If the tobacco should be dark ‘ nouch to suit the Operator it may 
be easily taken out and another put Mito its place, ane Vet any ttinmi-e 
ber of cases may be put in the same room and so arranged that the 
TOOTH Tay be entered at a moments notice, no matter what degree 
of heat is being used, and without Ineonvenience to the workmen. 
‘The room may be placed On aly floor, in any pearl of the beurtlelinigy, 
as is most convenient, and it will mot heat up the remainder of the 
floor Cli which if Is placed. A Powotn large enough lo sWert fifty 
cases al one time may bie operated from thas outside by pa | stall heot- 
water stove. As to how long atime this new process tmiust be ‘Lp 
plied to thoroughly cure and color tobacco depends, of course, upon 
the ugere, condition, and quality of the tobacco. and will run all the 
wavy from three to six or seven days. 

Any tobacco, evel Dew, canh be breotrerlit to dark colors liside of 


‘forty-eight hours, but if Is DOL rem be dle “i with all k lteds of le) 


hacco. The only safe way is to take a dav or two extra and run ne 
risk. The more gum the tebaceo contains the slower vou must 
sweat, « specially if if bie new oud. 

In future Messrs. Phillips & Coos business will be carried on under 
ditlerent principles, Nothing will bree Song ref ‘| bie ir pocate Pht gare pro- 
tected by the Patent Othiee, and all pot neretents on same wll be 
prosecuted, bout anv ore wishing ter cay i tiimself of their « X}) 
and the use of their patent will be dealt with tna very liberal spirit. 

The expense of experimenting has cost all thev have mad 


LET thus far in their business. and all thev ask is a fair remuner- 


, , ‘4 
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ation for their outlav. Those interested will certainly find 
this il heap Wav of vetting this tee die dit «ol a long itied pris tical CA 


he riehce. 
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expense than any other procdéss ever offered to the trade, besides ob- 
Viating that objectionable smell connected with tobacco sweated by 
steam or hot-water process. ; 


(From United States £obacco Journal, July 5, 1879.) 
% 


Lesweating Tobacco. 
Ilow it is suécessfully accomplished. 


The many difficulties which have surrounded the resweating of 
tobacco to obtain dark coldrs, since that style of goods came into 
fashion, have been more numerous than we can possibly mention. 
Almost every one engaged in the leaf trade has experimented more 

or less, and knows haw many failures he has made, not one 
249 having scored a succPss, with the exception of Messrs. C. 8. 

Phillips & Co., who Lave up to now kept their process a se- 
eret. Mr. Phillips has madetita special study for several years, and 
noted carefully the results of sweating several thousand cases, which 
he has personally superintended and watched during treatment, and 
he should be by far the very: best authority we have upon that sub- 
ject. : 
Mr. Phillips is now bringing his process to the notice of the trade 
by cireulars, and in order to investigate the claim set forth in the 
circular a representative of the U.S. Tobacco Journal visited the es- 
tablishment of Messrs. C.S. ‘Phillips & Co., and made a tour of in- 
spection, the result of which 4s as follows: 

After being shown much very complicated apparatus, such as have 
been in use since Messrs. Phillips & Co. took possession of their pres- 
ent quarters, the reporter way shown what looked to be an ordinary 
room. It had large doors ahd hi¢h ceilings, and cases were being 
taken out, and in just as easily and quickly as though it were not 
built for any special purpose :*but on a small portion of the floor 
being removed there was revgaled aset of pipes In connection with 
a sheet of water, the raising and lowering of which places the con- 
trol of both heat and moisture under the control of the operator, 
To Mr. Phillips, as well as to‘any one else, it is a mystery that such 
asimple and sheap device should have so long remained undis- 
covered, ' 

The pipes OF Puls being hegted with steam or hot water produce il 
vapor from the water which, more or less, surrounds the heated sur- 
faces, according to the amouat of moisture desired. The moist- 

ure thus formed mixes perfectly even with the heated 
250 air as it rises and is éarried around all sides of the cases. 

Consequently all partstof a case are sweated perfectly uni- 
formly and the colors are evegly developed. A small arrangement 
outside of the room shows the putire inner condition; also the means 
of adjusting the temperature gs well as the moisture. Altogether, 
this is, when fully explained, a stinple, vet at the same time an in- 
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erator that it seems nothing more remains to be overcome in the 
successful curing and coloring of tobacco. 

every one knows Mr. Phillips has been several vears working out 
this problem, but, owing to the fact that this process has until now 
been a somewhat complicated one, it vas deemed useless to make it 
public, as none but avery EX perience doand CX pert hand could bring 
about the same result that he could. lleat and moisture, the only 
two agents which have any part to act in bringing tobaceo to dark 
colors, had to be handled in such a manner as to be completely 
controlled, and until the pore sent time such was not accomplished, 

So far as tobacco Is concerned, this is a highly valuable invention, 
as it places within the reach of all dealers and manufacturers the 
means of perfectly curing their tobaceos : at the same time as dark 
il color ius may be Wished Cuil bye produce dl, ho patter What the Orig: 
Inal color may be or how dark one may wish his goods, and no 
chemicals whatever need be used. Any person with any knowledge 

of tobacco at all may handle the process suecesstully with the 
25] utmost certainty. The contents of cach case is treated in its 

own case; so there is no possibility of any tobacco getting 
mixed. Every case can be quickly and easily examined to see if 
it has undergone the process sutliciently, 

If the tobacco should be dark enough to sult the Operator if may 
be easily taken out and another put ite its place, and vet amy mune 
ber of cases may be prut in the sume room and so sePradicee dl that the 
room may be entered at a moments notice, no matter what degree 
of heat is being used, and without Ineconventence to the workmen. 
The room may be placed on any tloor, in any part of the building, - 
iis Is most conventent, and it will! “hot bheesat iy? the remainder of the 
floor (ot) Which if Is placed, A Poworn large elotely to sWert fifty 
cases at one time may be operated from the outside by a small hot- 
Water stove, As to how long it time tli bew Process lritist bv ibpe- 
plied to thoroughly cure and color tobaeco depends, of course, upon 
the ere, condition, sini quality of the tobaceo. and Will run all the 
way from three to six or seven days 

Any tobacco, even new, can be brought to dark eolors inside of 


‘fortv-cight hours, but it is not wood te do soa with all kinds of to- 
bacco. The only safe wav is to take a dav or two extra and run ne 
risk. The more gum the tobaceo contains the slower vou must 


sweat, especially if it be new gum, 
In future Messrs. Phillips & Cols business will be earried on under 


ditferent principles. Nothing will be secret. Their patents are pro- 
tected by the Patent Othee, and all infringements on same will be 
prosecuted, buat anv one Wishing to ay hitnself of their experience 
and the use of them patent will by th ina verv liberal spirit. 

The expense of experimenting has cost all they have made 
22 thus far in their business. ane all the sk is a fair remuner- 

ation for their outlay. Those interested will eertainly find 
this a cheap Wiis ol vetting the benefit of al nie iDpel practical ex- 


yi richee, 


136 LOUIS P. SUTTER ET AL. VS. (SA AC ROBINSON ET AL. 


(From the Tobacco pat July 5, 1879.) 
CS. Phillips & Co.'s finproved Process for Sweating Tobacco. 

Messrs. ©. S. Phillips & Co., of ISS Pearl street, who have been for 
years at the head of the list of those who have made the sweating 
and curing of leaf-tobacco a speck atty, have rece itly invented and 
patented a process for sweating and changing the color of tobacco 
which is absolutely perfect. All the objections raised to former 
processes are obviated by the new) method now practiced by this 
firm. The invention of Messrs. Phillips & Co. is very simple, but 
very effective, and the only wonder:there is about it—as in the case 
of almost all great inventions—is that somebody did not think of it 
long ago. It consists of an air-tight room, which may be of any 
size, from a “seven-by-nine” slee ‘plag chamber to a loft — in 
length and breadth the area of azity block or square; a series of 
one-inch diameter 1ron pipes, running in continuous succession hori- 
zontally across the surface of a vat of water, which vat may also be 
of any desired size; a feeding-pipe eonveyving hot air or steam from 
the boiler, located elsewhere, to the horizontal pipe sin the vat: a 
regulator or two by which the temperature is established and regu- 
lated, and an intersticed floor adjusted above but close to the pipes, 

on which the tobacco rests while unde reoing the process of 
253 curing, or, as it is called, sweating. This is all the mechan- 

ism involved—and it is subely simple enough—in this re- 
markable discove ry. 

The way the cases, hogsheads, or Dales of tobacco—for it does not 
matter how the tobacco is packed—are sweated in this repository is 
this: The cases, hogsheads, or bales, as the case may be, are placed 
on the intersticed or open floor; hot air or steam is turned on, filling 
and heating the horizontal pipes, which, in turn, heat the water in 
the vat and instantly generate a volume of warm Vapor that com- 
pletely cnvelops the tobacco as it-stands in the reom. As the 
quantity of water is diminished or? increased so is the volume of 
vapor graduated ; and, as it 1s completely under the control of the 
operator, the most perfect and satisfactory results are secured in 
every Instance, 

We regard this invention as an inValuable appliance for the pur- 
pose for which it is Intended, and congratulate the inventors on the 
success they have achieved. Fortung as well as fame should follow 
Its future progress, It is one of those discoveries which by its sim- 
plicity and adaptability can be easily made serviceable by every 
dealer in leaf-tobacco and manufactifrer of tobacco and CIYArs, }ro- 
vided a right to its use is for sale,a p&int regarding which we are at 
this time uninformed about. 

For further details the annexed cireular may be consulted : 

Oflice of ©. S. Phillips am % ‘o., tobaceo, sweating establishment, ISS 
Pearl street, 
New York, June 25, 1879 

GENTLEMEN: We would respectfully request of vou that before 
you invest In or go to any expense experimenting with any 
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254 steam or hot-water process for sweating and curing tobaccos 
to dark colors you would investigate our latest and perfected 
process. You will surely find it to result greatly to your advantage, 
anid enable you to get the very best that i: uy? to the present time 
known, and suave you considerable Honey, We have hot before 
made our process public, as we saw from the start that it needed 
great Improvement. All the improvements have been worked out 
successfully, and now that an apparatus or process is being pushed 
upon the market which we know to be wholly impracticable, com- 
pared with OUTS, and iis the trade Sectiis bo be in Want of Hieitlis lo 
do their sweating on their own premises, especially manufacturers, 
they should have the verv best that can be got. During the several 
vears that we have made the sweating, curing, and producing of 
dark colors in tobaceo a specialty, we have experimented OM eCVEryY 
conceivable form of sweat-room and every possible combination of 
heat and moisture in order to find out, if possible, itn absolutely per- 
fect process for bringing about the desired changes—a process that 
would he positive In its results evi ry time on all kinds of tobacco, 
both new and old. We have also kept in view a process that would 
be simple and cheap, and hot hecessitate the handling of the woods 
after they were once got Into a proper state of moisture to sweat, 
and also have every Individual case so that it could be examined at 
a moments notice, and to day We Call say that positive ly we hive 
accomplished all this and at can be demonstrated to be a faet by 
simply calling at our place of business and se elng for Vours It the 
practical working of this great Invention. 
2s) The advantages of this proeess over all others are numerous 
If the tobacco Is In a moist condition it need net be removed 
from the cases at all. Any degree of heat may be maintained from 
100 (0 215 and moderated at any moment, and moisture is evenly 
developed as the heat varies. One case or a lundred—in fact, any 
quantitv—may be -Weal 7 at Ole titre . and alti Olle Cisse Thay be 
taken from the sweat in less than five minutes and examined, and 
if not dene sufficient it may be as quickly returned to its place and 
lett to tinish. All kinds of eoods ay Ly petal Into the sweat at the 
Saltbie time, only mark each case and Keep ao memorandum when 
any particular cases reece te by eNitdnildie ort ike bheott A Ve r\ little 
experience will tell within a few hours low lone a time ahve peertie 
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ular kin of tobace ’ will I ike focure dark or black as Vou Wish if 
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. } 
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tive result, no matter what the tobacco may be originally. This 
| is the resuit of several vears’ careful study and constant 
256 experiment, and has cost us many:thousands of dollars, and 
we are confident it is as perfect as i ever can or will be, and 
the large business we have built up, the: many thousands of cases 
which have passed through our hands, is & positiv e proof of its entire 
success over any other process now known; also by far the cheapest, 
for in all our experiments we have avoidgd everything that tended 
to render the process costly and laborious. As to how long it will 
take to cure and bring tobacco to dark colors depends entirely upon 
the style and nature of the goods to be treated. Some tobacco will 
cure and color most be autifully in forty-eight hours, at a tempera- 
ture of 160 degrees, while others will not in four or five days ata 
temperature of ‘180 to 210 de grees. Thesehigh temperatures is what 
causes the tobacco to stink, or have a sweet Kentucky smell. Some 
of the properties of the tobacco are so changed that other substances 
are formed which make the disagreeable smell. We have also found 
a process whereby the high temperature mi: iv be carried without de- 
veloping any bad or offensive odor. E very case will cure and color 
evenly through every hand; in fact, the top, bottom, and sides, which 
generally remain the lightest in color, will be cured a little better 
than the middle, which is a great advantige, as by ordinary sweat- 
ing the center of the ease will cure up first and get tender before the 
outsides have improved rauch. 

The tank process affords you no op portimnity whatever to use any 
judgment in sweating your ‘goods; you cannot examine the tobacco 
after it Is once put into work. If the bottom case should sweat first 

you have no way of getting at the fact until it is too late, the 
257 = whole batch done and the ease oversweated. You have very 

little contro! of the heat, and no control whatever of the moist- 
ure. ‘To get the best results from sweating by high heat the atmos- 
phere must be saturated with moisture ity “due proportion to the de- 
gree of heat used, and the tobacco must be so it can be examined at 
stated periods and taken out of the procegs and put back for another 
stated period, according to the Judgment of the manipulator. With- 
out these conditions you cannot be successful with steam sweating. 
Another very serious objection to tank sweating is, the more heat or 
moisture Is used on any bulk of tobacco the more it will press down 
and mat together by its own weight: consequently the greater the 
liability of its getting tender and entirely spoiled. Stillanother ob- 


jection is the cost of putting the tobacco into and getting it out of 


the tanks again, which is ten times the edst as by our process. 

The cost of building apparatuses for opr process is much cheaper 
than building tanks. What cannot be accomplished by our process 
cannot be done at all. This may seem @ bold assertion, but we are 
aware of what we Sily, and we stand ready to prove what we assert. 

You can demonstrate to your own satisfaction the above facts by 


putting Sore ot your own eoods Inity the proc Css : our place free of 


all expense, and watching the result for yourse If: but when vou see 
and have it explained to you how it is all done, you will need no 
further demonstration to prove to your dwn and entire satisfaction 


’ 
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that the utmost perfection in tobacco curing has at last been obtained, 
and it willafford us great pleasure togive full and complete informa- 
tion to you at our place of business, or call upon you with working 

models. 
258 Respectfully soliciting an early call from you, we beg to 

subscribe ourselves 

Your obedient servants, 
CLS. PHILLIPS & CO. 


(From the United States Tobacco Journal, July 26, S79.) 
Notice to the Trade. 


C. 5. Phillins W Co, beg to inform the trade that no drawing of 
their iatest Invention has as yet been made public, and that the 
drawing exhibited to the trade by an outside party is a drawing of 
an old invention patented by our Mr. Phillips in’ 1876, which we 
have not used for the last 1S months. 

Our latest invention is now acknowledged by the trade as the 
greatest achievement appertaining to tobacco resweating. 

We are now prepared to make liberal arrangements with parties 
desirous to sweat their tobacco on their own premises, Steam-botler 
not required. Every case is under complete control of the operator, 
and can be examined at any time at a moments notice. New to- 
bacco need not to be taken out of the original case. Entire floors 
and lofts easily titted up at asmallexpense. Havana tobacco cured 
and sweated in the original bales, as no bagging nor bass need be 
removed. Colors can be made as glark as desired to suit the trade. 
This is the best and cheapest process lor resweating tobacco ever 
known. 

Call and examine for yourself, or send for cireular. 

C. S. PHILLIPS & CO., 
ISS [Pearl St... New York. 


wos! Complainants hridenes (sri Accounting. 


Circuit Court of the United States, Northern Distriet of Hlinots. In 
equity. 
Apranaw Roprixnsown ef al. vs. Lovis Po Strrer ef a/ 
Munday, Kevarts & Adcock, solicitors tor complainants ; Banning 
& Banning, solicitors for defendants. 
Chicago: Hiram A. Smith, legal printer, 115 Randolph st. 1ss2. 
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260 Complainants’ Evidence on Accounting. January 22d, 18S0. 


Circuit Court of the United States, Northern District of Illinois. In 
Equity. ¢ 
ArranaM Ronson et al. vs. Logis P. Surren et al. 
JAcoB Surren, a witness on behalf of ghe complainant, being first 


duly sworn, was examined in chief by Mr. Adcock, and deposes and 
says as follows: 


Q. I Please state your name, age, — and occupation. 
A. J cob Sutter. ; 
a - Are you Ole of the de fend: ants ? Sy 
A. — 


Q. 5. Are-you willing to state how any cases of tobacco you 
have resweate «Lup to date in the apparatus which you havein your 
establishment, which is known as the Philips apparatus, and which 
hii 7 been held to bean Infringement of Mr. Robinson's patent? 

[ have never kept any record ; I ebuldn’t tell how m: nV Cases 
we ia resweat, but [think about the figure that we calculated 
there comes pretty near it, and that is445 cases from the 10th of 
December up to date, including to-day. 

(). ! What was the cost of resWeating, per Case, exclusive of 
royalty ? 

A. Three dollars. i 
261 ). ». Ilow many of these LtS tcases have you resweatl for 
others ’? | | 
A. That I couldn't say. I should think that that figure that we 
reed Upon Was pre tly hear right—s Le cases. 
(). 6, At how much per Case 7 
A. An average of So.25 a case. , 
(). 7. The balance of the 448 cases, deducting Ow) Cases, you re- 
sweat for vourself? 

A. Yes, sir. : 

(). 8. How much royalty, if any, did you pay Mr. Phillips for the 
use of the ap raratis, f 

A. S4100.00 per vear. 


aye 


Cross-examination by Mr. Moses: 


XN @).) Plow mueh was the offer of Mr. Robinson, the complain- 
ant, fo you for the use of the Robinson paitent to resweat tobacco for 
you in ( ‘hie: ago: 

A. I think he made the offer to my brother. I could'nt say how 
mueh the offer was. 


\ a). 10. You were not present ? 

A. | dont remrernly r bere present, 

XN Q. 11. He resweat —— you, didn't he—two or three cases? 
A. Yes, sir: three or four cases. ’ 

x &. 82. "Did you pay him for it? 

A. No, sir. 

XQ. 15. Was there a contract on what you should pay him ? 
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A. He said he would resweat them as an experiment, as a proof 
that his process Was a good One, for nothing. 
X Q. 14. Did he have any success ? 
A. No, sir: no success whatever. 
. Q. 15. Did you have any loss thereby ? 
We did. 
(). 16.. How much? 
We lost $4.00 a case on it. 
(). 17. Tlow many cases ? 
I think there were three or four cases. 
(). 18. Was it a complete or partial loss ? 
A. A partial loss. 
262 X Q. 19. Did you have any choice with Mr. Phillips either 
to pay a certain sum as royalty or pay-a certain sum for each 


oA 


a ee 


ad 
aa. 


) 
We had the choice. 
(). 20. Hlow mueh were you to pay for each case ? 
S100 per case, 
(). 21. And you concluded to take a sum? 
Yes, sir: to take it by the vear. 
. oa You paid quarterly ? 
(Quarterly. 
(). 25. And you paid him how much ? 
We paid him S400.00, four quarters. 
Q. 24. Who built your sweat-house and all your machinery 
connected with it? 
A. It was built under the supervision of James Phillips, a brother 
of CLS. Phillips. ' 
AQ. 20. At whiose cost ? 
A. At our cost. 
XN (). 26. Can vou tell us, in the ageregate, how much it cost vou 
to build it? 
A. | think it cost us in the netghborhood of four to five hundred 
dollars. 
XN Q. 27. Is it near five or is it nearer four hundred ? 
A. | think it Is nearer five. 
N @. 28. In ease vou are enjoined from using it, of what value ts 
the process to vous 
A. None whatever; not to exceed fifty dollars, | shouldn't think. 
\ (). yt J ia stating the cost to Vou of three dollirs ik Cuse, have 
you included the Cost of building ppaeratus © 
A. I have not. 


~ 


— 
. > » > > > IL 


\ (). iis llow much loss, if any, did vou sustain ly the ruin of 


cases of tobacco which vour brother spoke of 

A. | took care of the stock, and, to my certain knowledge, we 
have lost hire than half il doz Ih Cises 

XQ. 51. Of what kind of tobacco ” 

A. Connecticut tobacco, 

noe oe Whiv t 

A. It was resweat and sweata litthe lard, and in the cellar it 
colnmenced to mould and spoil, 


scliieetetmeaeattiaiimeaiaaadiial ene cant ee . 
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X Q. 33. About what has been the loss? 


A. On the six cases? : 
X Q. d4. Yes. | 
A. I don’ t think less than three hundred dollars. 
263 X Q. 35. Have you gone to any expense of advertising this 
apparatus ? 
A. Well, not an expense that I could s 


X Q. 36. To sum it all up, have yot m: males -_ profit out of the 
use of this apparatus since you have commenced ? 

A. I think we made more profit on the tobacco that we did not 
resweat, on the whole. 

XQ. 37. You have misunderstood me; what I want to ask you 
is, Whether you have made any profit by the use of this apparatus 
in resweating tobacco, or have you lost, counting the cost and every- 
thing’? 

A. That I couldn’t say, whether we made any profit on it or not; 
I never figured. 

X Q. 38. You have given us approximately correct figures, have 
you? 

A. As near as I can remember, getting at the faets. 

X Q. 39. Do you know at what rate Mr. Robinson has offered to 
resweat tobaeco tor others here in Chicago”? 

A. I do not. 

X Q. 40. What pe reent: ive of your sales of tobacco does the re- 
sweated tobacco bear towards tobacco not resweated ? 

I don't think that the resweated part of the sales are over 15 
per cent. of our business—that is, | never figured; I simply make 
this as a guess. ; 

Mr. Evarrts: : 

XQ. 41. You are engaged in the gefieral tobacco business, are 
you not, Mr. Sutter? 

A.W ~ at do you mean by freners al? 

X ¢ (). 4 . In the sale of le “af-tobaceo re fe ri ally. 

is ig ars and leat-tobaceo. 

X «. 13. Handling the cigar as it comés from the purchaser ? 
A. From the pureli ser. 

XQ. 44. For what uses is this tobacco sold that you resweat in 
the infringing apparatus ” 

A. For cigar wrapping only. 
264 XQ. 45. For ciga iy Wrappers ? 
A. They can use them for fillers; Just as they want to. 
\ (). ht}, They are What is called clear Wrappers, are they 4 


. 


( 


- 


A. Yes, sir: sometimes there is binders and fillers in them: if 


they sweat hard they run to tillers and binders. 
XQ.47. They are properly sold as wrappers, are they not”? 
A. They are properly sold as wrappers. 
X Q.4S. Occasionally some of the goods were not fit for anything 
except for binders and tillers? | 
A. Yes, sir. 
XQ. 49. Just state briefly the average price of tillers. 


ao -4 oii 
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A. About ten cents; ten to twelve cents. 

X Q.50. The average price of binders ? 

A. Fifteen cents. 

XQ. 51. The average price of wrappers ? 

A, About twenty-five cents. 

XN QQ. 52. In the aver: ise price of wrappers you include firsts, 
seconds, and thirds, do you ? 

A. No; not seconds; nothing but wrappers; seconds that is speci- 
fied, 

X Q/53. Do you know the average ‘price of Wrappers generally 
or are you speaking of some partic ‘lar state’ 

A. No, sir; no state; IT average it generally. 

Avucustus Hussey, a witness on behalf of the complatnant, being 
duly sworn, was examined in chief hy Mr. Ev airs, and deposes an 
says as follows: 

(J. 1. Please state your name, age, residence, and occupation. 

A. Augustus Ilussey. 

QQ. Z Are you a book- keeper for the defendants ? 

A. Yes, sir. 

(Q). 3. How long have you been in their employment in that. ea- 
pacity ? 

A. Eight vears and a half. 

(). 4. Did’ vou bring vour books with you ? 

A. I brought our day-book—our record of all sales. 

(). ». Now, Mr. Ilusse V, to get at Itas hear as we can, have vou 
any book which shows whit amount of tobacco has been resweat by 
the de —_ ants ? 

I have not, sir. 
POD ~ 6. Is there any way of ascertaining that fact from your 
books ? 

A. Not to mv knowledge: there was no record kept of it: there 
is no record made of it when that was resold or resweat. 

().  & llow do vou charge il pe rsoh lor tobacco that Is brought 
there to be resweated 

A. Charge them on our books. 

Q). 8. That vou will tind charged ” 

A. Yes, =19, 

Q. 9. Can you ascertain from veur books low mnech tobacco has 
been resweat by Sutter Brothers for other people 


a. Yes, sil 


(). 10. Can vou tind out from vour books what has been charged 


a 


), 


per Cis for rt <weating tobacco for otha rs 

A. Yes, Ir. 

(). 11. Will vou please take vour books and first inform me how 
Inany cases have been resweat “for others and how much was charged 
per case r 

A. It is quite a job; Twill meee to go through all our proceed- 
Ings. | brow is fit il Look Irom al bet August Sth, PSSO). Thi re isa 


crood Hany charges In that “wera Ther are TSO puigres there of 


charge ~ in it, averaging “IX Oloa praise. Thi re are scven ofr ciglit 
hundred charges there. 


‘ 
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Q. 12. You mean you resweat seven or eight hundred cases for 
other peuple ? 

A. No; these are our sales—what we sold—leaf-tobacco, cigars, or 
anything. 


Q.1 “Do you know for whom you have resweat tobacco ? 
Y es, SIV. 

m 14. State the names. 
. Sweat some for Taussig. , : 


15. For who else? 
Some for Franklin. 
o 16. What is the first name of Mr. Taussig ? 
A. William Taussig. 
@. 17. What is the first name of Mr. Franklin? 
A. HL. B. Franklin & Co. 
(). 18. For whom else have you resweat tobacco ? 
A. Resweat two or three cases for Mr. Bach X Co. 
266 (). 1. For what other person or firm ? 
A. I don't recollect, unless I refer to this—go all through 


-~ 
we 


here. 
(). 20. Many others, or few? 
A. Very few. 
(). 21. How many others? oe 
A. Well, L couldn't tell. It was very-hard to estimate. I don’t 
recollect it cert: alniv, There Inay not | be | half a dozen others. 
(). 22. Llow many cases do you suppose you sweat for that half a 


doze ‘nh and ode | people ? as 
A. That I couldn't tell vou definitely. 
(). 25. Tell me this half dozen that you do not remember—tell me 
wheather you resweat many cases for them. 
A. No. 
Q). 24. About how many? Can vou tell me in the neighborhood 
of it? 
A. Well, not over two or three, possib ly. nail ad 
Q). 25. Have vou Mr. Taussiv’s account ? 
A. I have not. sir: it is at the store. 
(). 26. Doesn't Mr. Taussig’s ledger account show how inany? 
A. It does, but T haven t got the ledger here—referring to book. 
January lith, 1881, H. B. Franklin & Co., 1 case... 222. S600 
For ET inane | me : 
January llth, Issl, Tf. Bb. ¥ ank lin d WX d ee rer es Hh On) : 
December th. ISSO, Bach & ¢ i i... Se eeieiediediatdieatie 12 mW) 
December 27th, ISSO, TL. B. Franklin & Co. 1 case... hs OM) ~ 
December 2 ith, ISSO, i. & © ranuciun & Co..5 cases....... oo & 
December 22d, 1SS0, IE. B. Franklin & Co., 1) case. _- , Te 
December 10th, ISSO, TL. B. Franklin & Co., 1 case... 2.8 HW) 
November 20th 1SS80, Kk. & L.,1> case- , ee 500 
October 2Oth. ISSO, HL. Behrendt, 1 ease... ica dic } (nH) 
September 30th, 1880, W. Taussig, 2 cases.....-.---.---.. 15 00 t 
Sepote monet SOG SOG we e. 8 Oe. wean sia bac ae oy OW) 
September Zist, 1880, W. Taussig, 12 cases............-..-. HO OO 
i 
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Q. 27. That is what you find in this book which extends back ? 
A. From August 18th to January 22nd, inclusive. 
267 Q. 28. Is this book which you have just examined a book 
of original entry ? 

A. Yes, sir. 

(). 20. Ilave you ho blotter ? 

A. No; this is our blotter. 

(). 30. This is the blotter? 

A. Yes, sir; that is the blotter. The originals are put right im 
here. This is the original book. E-xerything goes into this book : 
everything that is sold goes through that book except the cash 
transactions. 


Testimony taken before Henry W. Bishop, master in chaneery of 
said court, Saturday, the 22d day of January, A.D. 1SS1. 


Present: Messrs. Munday, Kvarts & Adcock, for complainant ; Mr. 
Moses, for defendant. 


Vievor FE. Surren, a witness on behalf of complainant, being first 
duly sworn, was examined in chief by Mr. Adeock, and deposes and 
says as follows : 


(). 1. Please state VOour Tathe, ape, residence, and eccupation, 

A. Victor EF. Sutter; age, 06 years; residence, o7 22d street, Chi- 
cago; clerk. 

(Q). 2. For whom are you a clerk, and are vou the same Vieter EF. 
Sutter who gave testimony in this ease before? ~ 

A. Yes, sir; Lam the same. |] am clerk for Sutter Brothers. 

(). 3. What is the nature of your employment? 

A. To attend to the resweating of tobacco. 

(). 4. For how lony have you attended to the resweating for the 
defendants ? 

A. Three years. 

(). o. Ilave you had charge of the resweating of tobacco for the 
defendants since they began using the apparatus they now have in 
use, Which has been known a3 the Phillips apparatus ? 

A. Yes, sir. 

(). {), After you put the CuSts of tobacco in the eweat-chamber, 
how do you determine when to take them out ? 

A. by the nature of the tobacco. 
265 (). 7. When do vou examine the tobaceo to ascertain its 
nature—before or after you, resweat it? 

A. Before. 

(). ‘, You determine by forchand how long it Is cole tw take te 
resweat the case, do you? 

A. Yes, sir. 

Q). 9. Tlow do you know when to take each particular case out 
do you go in and examine it every day, or leave it until its time is 
up? 

A. Leave it until it is tine to come out. 

Q). 10. Do you ever have more than one case in the sweat-honse 
at the same time? 


‘) oy 
| f?- i 
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A. Twenty-four at one time. 

(). 11. Do you remember the nature of each particular ease, or do 
you keep a memorandum ? 

A. 1 keep a memorandum of every sweating. 


) 


(). 12. What does that memorandum show * 
(Objected to.) : 


(). 15. Where is that memoranda? 
[ have not got the memoradum; I just keep a memorandum 

of each sweating; I haven’t the record. 

(). 14. What did you keep those memoranda upon ? 

A. On pieces of paper. ‘ ‘ 

(). 15. Were the pieces of paper bound in a book ” 

A. No, sir. 

(). 16. Where did you keep the pieces ot paper? 

A. On my desk. 

(). 17. On what kind of paper was it kept? 

A. Foolseap. 

(). 1S, Did you send those pieces of paper down to the beok- 
keeper ? 

A. No, sir. 

(). 19. Have you any of them now? 


A. Yes, sir. ae 
(). 20. How manv? 
A. One. 
21. When did you destroy the others, if you did do so? ° 
A. Every time after I got through the sweating. 
(). 22. Have you destroved any of them within the last week ? 
A. Do, sit. 
260) (). 25. Have you destroved any of them within the last two 
weeks ? : 
A. No, sir. 
(). Three weeks’ ae 
A. No. 
(). 25. When did vou destroy the last one you destroyed ? 
A. About two months ago. — 
(). 26. Tlow many did you destroy at that time? 
A. One 
(). 27. Who instructed vou, if ayy one, to destroy these memo- 
randa ” 
A. I got no instructions. 
Q). 28. Who instructed you to keep these memoranda ? ‘ 


A. I did it of mv own accord. 

(QQ. 2. Give me the names of all the workmen who have assisted 
rom In attending to the resweating of tobacco for the defendants in 
the Pasriipe apparatus? 

A. Nicholas Jones, Peter Wedell, Julius ——; I can’t think of his 
halMie Nicholas Lip, and Mike Jones. 

Q. 50. Where do these parties live? 

A. 3 hh iven t got thie ir address. 

Q. 351. Do they live in Chicago? 
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A. Yes, sir. 

Q). 52. Are they at work for the defendants now ? 

A. Not all of them. 

(). 53. State which of them work for Sutter Bros. now ? 

A. Nicholas Jones. Mike Jones, Julius, and Peter Wedell. 

Q). 54. Where is Nicholas Rip working now ” 

A. He is not working. 

(). 50. How long has it been since he left the defendants, or ceased 
working for them ? 

A. ‘Two or three weeks—three weeks. 

(). 56. Where is he to be found ? 

A. i don’t know. 

(). oi. Is there any book in which you have kept a record of the 
resweating that has been done by the defendants ? 

A. No. 

(). 38. Has the sweat-house been in constant use since it was 
built ? | 

A. No, sir. | 
270 (). 59. When was it idle? : 
A. This winter and last summer. | 

(). 40. For how long was it idle last summer ? 

A. Two months last summer, at different times. | 

Q. 41. For how long was it idle at any one time? | 

A. Two weeks. 

(). 42. For how long was it idle this winter ” 

A. Two months, winter and fall. 

(). 45. What was the occasion of its being idle? 

A. Stopped for want of tobacco. 

(). 44. [thas been running all the while, « xeepl those four riontlis, 
has it not? 

A. Except the four months. 

(2.45. During what month was it idle this winter ? 

A. This month and last month and the month before that. 

(Q). 46. During what months was it idle during last sumiuner” 

A. Parts of September, July, June. anid early in the —pePibige sal 
times il week or so. 

(). 47. Do vou swear positively that the defendants have not used | 
their apparatus for resweating tobacco during the months of July, | 
ISSO, and December, Isso? 

A. No: not on the first. 

(). 4S. They did not use it on the first day of January iy 

A. No. 

(). 49. Have they used it any during the month of Jam 

A. Yes, sir. 

(). yh Do vou swear that they dic hot use il during thre rineotathy of 
December, ISS0” 

A. We used it in December, 1SS0, but mot every day 

Q). 51. How many days in December did vou not use it? 

A. | can’t state exact davs 


o2. [don't ask you for exact days. [To ask you for how many 


— 


iry, ISS]? 


} 


days I 
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A. I couldn’t answer you ; I don’t know. 
(). 53. About how many days? 
A. Fifteen or sixteen days. 
Q. 54. Do you swear positively that there were 15 days 
°71 in the month of December that that apparatus was not 
used ? 
A. Not positively whether it was fifteen, or sixteen, or fourteen. 
(). 55. Are you willing to swear positively that it was as many as 
fourteen ? 
A. Yes, sir. 
(). 56. What part of the month was it that it was idle? 


A. I can’t tell. y 
(). 57. Was it in the fore part or the latter part ? 
A. I couldn’t say. 
(). 58. Was it continuously idle for fourteen days? 
A. In the whole month ” 
(Q. 59. In the whole month of December ? 
A. No. 
(Q). 60. For how many days was it idle at one time in December ? 
A. A week. 
(). 61. How many days was it. idle in December ”? 
A. I couldn't tell you that. . 
(). 62. More than three days 4 
A. I have not made a record of that. 
Q. 65. How many times do you think it was idle? 
A. Three times. | 
(). 64. For how many davs was it idle the second time in Decem- 
ber. [SSO ? 
A. Well, T don’t know. 
Q. 65. What were you doing while the sweat-house was idle ? 
A. tlelping ship the goods. 
(). 66. What were those other men who assisted you In the resweat- 
. ©@ 


Ing doing at this time? 
A. I don’t know what they were doing. 
(). O67. Tlow many times was the sweat-house idle in January, 
ISSi—this present month ” ; 
A. It has been idle once this month. 
(). 6S. [sit running now—uare there cases of tobacco in the sweat- 
house now ? 
A. Yes, sir. 
(). 6. Tlow many cases ? 
A. Nine. 
(). 70. How many were there when vou filled it the last time ? 
A. Kiehteen. 
242 (). 71. Tlow many different times was the sweat-house idle 
during the month of July, 1Ss0 % 
A. I] don't remember the number of times. 
). 72. As many as two times’? 
A. Tam not positive. 
>. Are you positive that it was idle at all, during the month 


} 
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A. Yes, sir. 

(). 74. You are positive it was idle how many times during the 
month of July ? 

A. Tam not positive of the number of times. 

Q. 75. What was it idle for during the month of July ” 

A. Want of stuff. 

(). 76. For how long a time was it idle during the month of July— 
how many days” 

A. IT could not say as to how many days. 

(). 77. Are you positive that it was as many as two days ? 

A. It was over two days. 

(). 78. You are positive it was idle over two days during the month 
of July? 

A. Yes, sir. 

Q). 79. As many as three days? 

A. I could not say how many days. 

(). SO. How many days was it idle during the month of Septem- 
ber, ISSO? 

A. I have no record of it. 

(). 81. How many days do you think it was idle during the month 
of Septem ber, ISSO? 

A. I don’t know but once. 

(). S2. For how many days ? 

A. That I don’t know. 

(). 83. re you positive it was as many as three days ? 

A. Yes, sir. 

(Q). St. What was the occasion of its being idle ? 

A. Waiting for stock. 

(). 85. Are you willing toswear positively that it was idle as many 
as four days at any time during the month of September, ISSO? — 

A. No; [am not positive. 

(). S6. Was it idle at any other times during any other months 
than those you have mentioned ? 

A. It was idle most every month ”? 
970 (). S7. What is the practice In putting eases in; do you prt 
in enough Cases to fill the eweat-house at Cabicre’, nied leave then 
all in until they are done before you put in any more cases, or do 
you put in cases from time to time as the sweat-house is empty or 
partially empty ? 

A. No; put them all in at one time. 

(). SS. That is to say, you fill the sweat-louse full ? 

A. No. 

() 8%. What do you mean ? 

A. Put in the number of cases T have got: sometimes I don’t have 
it over one-third full. 

(90. You sav the sweat-house was idle on three different ocea- 
sions In December, ISSO.) Tow many batches of tobacco did) you 
sweat in the month of December, 1Sso” 

A. | don't know. 


(91. How many cases do vou usually put in at one time ? 


ee es 


; 
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A. I have no particular number; we put in the full capacity at 
times, and at times half; sometimes only one-third. 
(). 92. Have you not generally filled the sweat-house nearly full, 
if not quite? 
A. Not within the last seven or eight months. 
(). 93. Previous to that time, you were pretty busy, were you? 
A. The second month, quite busy. 
(). 94. Have you resweat tobacco for any one else besides the de- 
fendants in their apparatus ? a 
A. Yes, sir. 
Q). 95. For whom have you resweat it? 


A. William Taussig. 

Q. 96. What others? 

A. Not any others that I know of. 

(). U7. Did you keep a record of the number of cases you sweat for 
Taussig ? 

A. No, sir. 

QS. Are you able to estimate the number of cases that have 
been resweat on that apparatus frame from its erection up to the 
present time? 

A. No; I couldn't estimate it. 
20 (). 99. Taking into consideration your general practice, the <i 
number of cases that you usually put In ata time, and your 
knowledge of how long a period it has been idle, and the time it 
usually takes to sweat the tobacco and resweat It, can you give us 


any idea how many cases have been resweat on that apparatus since . 
the time of its erection to the present time? 

A. 45 a month. | 

(). LOO. What is the name of the engineer who runs the engine 
which furnishes the steam for heating the water that is used in the 
sweat-chamber ? 

A. Nicholas Jones. 


Q. 101. Did you ever, at any time, have a book up in the upper 
story where the sweat-house is—an account of any kind ? 

A. No. 

(). 102. What was the book which vou had in the upper story 
where the sweat-house was located at the time Mr. Robinson and 
myself came up to your place of business to see the sweat-house some 
time last spring ” 

A. An old shipping book that [ had uy) there. 

(). 1035. Is that book up there vet T 

A. I don't know whether it is or not. _ 

(). 104. Was that a book of three or four or tive inches wide and 
eight or twelve inches long ’ 

A. No. 

(). LOO. What kind of a book was it.’ 

A. It was an old shipping book. | 

(). 106, Llow long Was | se 

A. ] couldi't say. 


; 


‘; 


(). JO7. How wide was it * 
A. I never measured it. 
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Q. 108. Was it as long as this sheet of legal cap? 

A. Yes, sir. 

(). 109. Where is that book ? 

A. I don’t know where it is. 

(). 110. Have you destroyed it? 

A. No. 

Q). 111. In obedience to the subpeena, did you bring it with you? 

A. No, sir. 

(QJ. 112. Didn’t you in that book, or some Look, sometimes keep a 
memorandum ? 

A. A piece of paper right on the desk exposed that [ kept a mem- 

orandum on. 
27) (). 115. Didn't you sometimes keep this memorandum ina 
book ” 

A. No; I put the sheet of paper in the book. 

(). 114. Prior to the time of your first examination as a witness 
in this case, didn’t you keep this memorandum or some record in 
regard to resweating ”? 

A. As I do to-day. 

(). 115. In a book ? 

A. As I do to-day, exactly. 

QJ. 116. Prior to that time, didn’t vou keep it in a book—keep the 
memorandum in a book instead of on little slips of paper? 

A. I kept them on paper the size of that (indicating) that T pulled 
out of the old shipping book that IT had uy there at the time you 
were there. 

(). 117. You pulled the leaves out of the old shipping book ? 

A. Yes, sir: a few leaves that were In there. 

Q. 11S. Didn't vou sometimes leave the leaves in the shipping 
book without tearing them out? 

A. Just is it happened. I never kept il record : l hac He object " 
I couldn't see the object in doing it. 

(). 11, Sometimes you did not tear the leaves out, did you ? 

A. Yes, Sir. 

(). 120). Will you produce thriat shipping book before the master ? 

A. I don’t know as I ean produce it. 

(). 121. Why can't vou produce it? 

A. Because it is not on my desk. 

122. Where is it? 

A. I couln't tell you, 

(). 12°}. You said il little while acre that it Wis hot cle stroved 4 

A. Not that I know of. 

(). 124. When did you see it last ? 

A. I don’t remember. 

(). 125. You have seen it this month, have vou, or haven't you: 

A. No. 

(2. 126. Who received the tobacco, and who kept a record of it, 
that came from Taussig to be resweated ” 

A. I couldn't tell you ” 

(), 27. How could you tel] Taussig’s tobaceo from Sutter Brothers 
tobaeco ” 


; 
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A. By marks on the case. 
276 Q. 128. How did you murk the eases ? 
A. Usually with the initial T. 

Q. 129. Did you mark them ? 

A. No; they eame there marked. 

(). 130. Will you swear positively that there was not more than 
48 cases a month, on an average, sweated by the defendants on that 
apparatus ? 

A, a sir. 

Q. 151. Is it your belief that 48 cases a month were sweated ? 

A. it was all that any one sweat. 


Cross-examination by Mr. Moses: 


X Q. 152. Were you ever directed by Sutter Brothers to keep any 
record of resweating ” 
A. No, sir. 
X Q. 133. Do you remember the time when you first commenced 
to operate under the present process ? 
A. December, 187%. 
X Q. 134. How long did it take you to build this sweat-house be- 
fore you beg ran to Oper ate it? 
A. It was about five or six months Mr. Phillips was at work. 
X Q. 155. Have you anything to recollect the exact date by—any 
memorandum ? 
A. No, sir. 
XQ. 156. What part of the month of December did you com- 
mence to sweat, In the early part or the latter part ? 
[ cannot say for certain what part of the month it was. 
X (). 157. What is vour best recollection ? 
A. It is in the early part of the month; it must have been to the 
oth or the 10th—about that time. * 
XQ. 158. Do you know how your pegs who helped you 
were paid—whether by the day, week, or month ? 
A. By the day. 
X QQ. 150. Now, when these workmen did not resweat they were 
Without pay : 
A. Yes, sir. 
X (). 140. Now, let us take the months of December, I1S79; Jan- 
uary, ISS0; and February, 1Ss80—the first three months; 
277) were there any continuous working of that apparatus for 
those three months, or was there a stoppage in those three 
months ? 
A. There was a stoppage: I couldn't say how long; I couldn't 
Sayvia definite time. 
X QQ. 141. What is vour best judgment on that matter as to those 
three months ” 
A. Well, in the first three months we worked very steady. 
X Q. 142. Your working days were six days in the week ? 
A. y es, sit | 


\ (). 1d. Now, when Vou sav Very steady, do you mean to cover 


-o 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL, we 


every day in the three months, or do you mean every working 
day ” 

A. Yes, sir. 

XQ. 144. Do you think during the first three months you worked 
every day” ) 

A. No, sir; not every day; [I couldn't say how many days that I 
let the men off. 

XQ. 1-45. What is vour recollection on that subject—giving the 
— estimate or the lowest ? 

Two days or two and a half a week for each man. 


Mr. Evarrs: 


X @. 146. Do you mean you worked them two days and a half 
each week or laid off that much. 
A. Laid off that much. 


Mr. Moses: 


X Q. 147. For cach man? 

A. Yes, Sir. 

X (). 148. When the men laid off was there any tobaceo in the 
sweat-house ? 

A. At times there was. 

X @. 149. Was it so in these first three months ? 

A. No, sir: not every time. 

XQ. 150. To what capacity did you work the sweat-house in the 
first three months; was it full capacity or less ? 

A. Full capacity, 

XN Q. 151. What do you mean by full capacity? Tow many 
boxes” | 

A, ‘Twenty-four. 

X (). 152. Tlow long would it require to sweat, on [an | 
278 average, twenty-four cases—I mean the preparation-and the 
resweating—the whole process—and repacking ? 

A. Two weeks and over, sometimes. 

rn (). Da. Well, how “lve us the largest time and stnallest time, 

I have had a month to do that many; full capacity, twenty- 
a“ 

XQ. 154. What is the lowest time that you eould do that in” 

A. In twelve days. 

XQ. 155. Now, in estimating, as vou have done, IS cases in a 
mouth, do you want to be understood that that was in fact the num- 
ber of Cases resweat by Vour firm im each month ? 

‘A. No, sir 

XQ. 156. Have vou any judgment of the number of cases re- 
sweat by vour firm in cach month? 

‘A. No, sir 

XN @). 157. Ifave vou any judgment of the number of cases resweat 
from the 10th of December, 1ST, to the loth of December, 1S50, or 
twelve months ” 

A. No: I have not: a rough TUCss=— 


ot —=* 4 
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X Q. 158. Well, it would be 576 cases for one year, if you resweat 
48 cases each month. Now, how-much less than 576 would you re- 
sweat, taking into account all stoppages? You have stated in your 
direct examination that you thought there would be two months in 
the winter and two months in the fall. 

A. Yes, sir; throughout the year. 

X Q. 159. That would be four months less. Are you willing to 
state that as a fair estimate ? 

A. Yes, sir. 

X Q. 160. Then, you think eight months i in a year at full capac- 
ity would be about a proper estims ite ? 

A. Yes, sir. 

X Q. 161. Have you got any orders to do less resweating or more 
resweating since this suit has commenced ? 

A. No, sir. 

X Q. 162. Have you had any orders at all to change your course 
of conduct ” 

A. Not at all. 

XQ. 165. Have you been waited upon by anybody—any attor- 
ney—to give explanations ” : 


a No, sIr. 


279 X (). 164. Who of the brothers gave you directions as to _ 
the number of cases to be resweated t | 
A. Jake. * 


X QQ. 165, Did you ever resweat any number without being di- 
rected as to the number? What J mean is, did you ever take it 
upon vourself to resweat any number without being directed ? 

A. Yes, sir. 

XQ. 166. Did you resweat all the tobacco that came into your 
store, or only some ? 

A. Nota tenth part of it. 

X Q. 167. Why not? 


It didn’t require it. oz, 
X (). 165. You only resweat such tobacco as was necessary ? 
A. What was absolutely necessary. 
XQ. 160. Why is there such a difference in the time, the largest 
time being thirty days and the lowest time twelve days, in finishing 
any one batch of cases? What mukes the difference ? 
A. Well, some of the tobacco will stand four times as much as 
another quantity. , 
XN Q. 170. [t was not any negligence of vours ? 
A. No, si ’ 
XN Q. lid. Or any stoppage on your part? 
A. No, sir. 
a (). 172. It was required by the tobacco itself? 
A. Yes, sit. 
X Q.175. Well, how many men does it require—that is, steady 


employment—to finish the resweating of one batch of 24 cases, the 
whole process trom beginning to end putting the tobaeco back into 
the boxes ” ‘ 

A. Five men. 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. Loo 


X Q. 174. Five men? 

A. Yes, sir—and myself. 

X Q. 175. What did Michael Jones do—what part of the work ? 

A. Generally everything. 

X Q. 176. What did his brother do? 

A. General work ; he helps handle and load and tends to the fire 

and resweating. 
280 X Q: 177. Waddell, what is his special duty ? 
A. Casing tobacco. 

X Q. 178. And Rip? 

A. The same—casing. 

XQ. 179. And Julius? 

A. General. 

X Q. 180. And yourself? 

A. General. 

X Q. 181. Do I understand you to say that these five persons and 
yourself devote no time to any other business except resweating ? 

A. Not while the sweating apparatus was in working condition. 

X Q. 182. Well, while you were idle, did the other men do any 
other work ? 

A. About the store. 

X Q. 155. Are you acquainted with the salary which these men 
were getting? 

A. No, sir. 

X QQ. 184. How many men do you now employ in and about the 
process ? 

A. This week I have had four for three days. 

XQ. 185. And while you have lad these four, how many cases 
did you have in the sweat-house ? 

A. Eighteen. 

X QQ. 186. Did you ever have any stoppage of your work by rea- 
son of defective machinery ” 

A. Yes, sir. 

XN Q. 187. Do you rem mber the month’ 

A. Lam not positive; it is either July or August, 

X @. 18S. Was it in the summer time? 

A. It was in the summer. 

XQ. 1st For how long” 

A. For a week. 

X (). 10. Was it a complete or partial stoppage ¢ 

A. Complete. : 

X Q. 191. What was the matter”? 

A. Well, a leak—two or three leaks in the apparatus 

XQ. 192. Have vou counted that in the four months that vou 
think vou didn't work ” 

A. Yes, sir. 

\ (). 1{°). Ilave you re -weated I, “s tobuceo than vou could have 
resWeated by reason of the hon-ctuplovinent or sickhiess of ‘ttn 
Workmen * 

A. No, sir. 
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It. 1). (). PO), Well, VOU Can oly mc un estilnatle ; Tah mic ali 
estiniate. 

A. On an average? 

R. D. Q. 210. Yes. 

[A.] You ask me how long it takes to set them ? 

in L). Q. 211. No, sir: now understand me. What kind of to- 
bacco Is it that takes so long ? 
Pennsylvania. 
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balance of the two weeks, do you; or do you go on getting on other 
cases ready to put i the sweat-house ? 
A. I wait until the tobacco is in order and then put it in again. 
R. D. Q. 226. Do you mean to say that you have conducted busi- 
ness on this plan that I am about to state to you—that you have put 
a charge of tobacco in the sweat-house of, say, 24 cases, or whatever 
number there was, and let it stay‘there until the last case was re- 
sweat, namely, let it stay there for four weeks if there should chance 


to be an obstinate case ? ‘ 


A. Yes, sir. . ? 
R. D. Q. 227. And don’t do anything in the meantime ? 
A. No, sir. 


R. D. Q. 228. And never put in other eases While any of the old | 
ones are there ? | 


A. No, sir. 
R. D. Q. 229. Why not? : 
A. I have at times: : 
R. D. Q. 230. You do sometimes then put in a fresh batch 
254 before the obstin: ate case of the old lot is finished ? 
A. I have probably in alf my resweating done that twice. 
R. D. Q. 231. That was when there was a bad, obstinate case, was 


A. Yes, sir. 
t. D. Q. 252. Now, Mr. Sutter, tell me, without regard to the time 
required to prepare the tobacco fog the sweat-house, how long does 


it take to resweat an average cas¢ of tobacco after you get it into 
the sweat-house ? 
A. Well, eight or nine days. ° 
R. D. Q. 233. That is the average case ? 
A. Yes, sir. : 
Rh. D. Q. 234. You say if you were to add all of the cases up to- 
gether, the time required by all of ‘them, and divide the total num- 
ber of cases, you think it would be eight or nine days? me) 
A. No: it would take longer thitn that on an average. 
Rh. D. Q. 255. How long would ,it take on an average—I don’t 
mean how long it would take you to prepare it and put it in the 
sweat-house and then take it out, put how long would it be in the 
sweat-house ? ‘ 
A. Two weeks. 
R. D. Q. 256. You think that an average case of tobacco would 
require two weeks ? ; 
A. Yes, sir. 
R. D. Q. 257. Have you found apy difference in the time it took 7 
to sweat tobacco since you gave your testimony last ? 
Have I found any ditference ‘ 
R. D.Q. 258. What [ mean to ‘say is this: what you said then 
woul | bie true now ot tobacco. r 
A. Yes, sir. 
R. DD. (). 230. You sweat some of it In two di avs, do you: ‘4 | 
A. Some in two days; ves, sir. | ) 
R. D. Q. 240. Some in three days? | 


‘ - 
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A. Some in three days. 

RK. D. Q. 241. Four days ? 

A. Four. 

R. D. Q. 242. There is very little that requires any length of time ; 
is that true? 

A. No; there is some that requires a great deal of time. 

Rh. D. Q. 245. But that is a small proportion of the tobaceo, is it 
not, Mr. Sutter? 

A. Yes, sir. 
285 R. D. Q. 244. The larger proportion of tobacco can be 
sweated in a short time ? 

A. In a shorter time. 

R. D. Q. 245. Now, in giving your testimony to Mr. Moses of the 
time it required to sweat tobacco you included the time it required 
to prepare it for the sweat-house and to get itin the house and leave 
it in the sweat-house and to take it out again, did you ? 

ry pa 

t. D. Q. 246. Well, now, in point of fact, vou do not allow your 
men to lie idle, do you, While the doors of the sweat-louse are closed 
upon the charge of tobacco ? 

A. I have work for them down in the basement. 

R. D. Q. 247. Just before the charge is going toe come out you set 
them [to] work to put in another charge if you have any stock on 
hand, don’t you ? 

A. Yes, sir. 

Rt. D. Q. 248. So that vou get it all ready to keep the sweat-house 
running if you can doit? 

A. If Tean get the stock. 

Rh. DQ. 249, So that really, after all, what time is lost is what 
time has been lost for want of stock; is that true? 

A. And leak: age and repairs. 

R. DQ. 250. Repairs and such things as that ? 

A. Y cs, sIr. 

i. D. (). 251. So you would not throw the doors of the sweat- 
house Open and let it cool off and leave the door of the sweat-lhouse 
Open and set the men to work, after that putting the tobacco up 
CuUSCS and let if “weiat in bulk, CIc., and (ra) through that lone pre- 
paratory process, if you can help it, with the sweat-house chaipely, 
would vou ” 

A. I have sweat many Cases without putting them into the sweat- 
house. 

Rh. D. Q. 252. Lam not talking about that. You don’t do that as 
a general practice. Tam talking about another thing. I am talk- 
Ing about the sweat-house, and what | want to know is this: whether 

vou do hot yet the tobaceo re ady just iis quick aus vou can 
256 after you pet it. When some tobacco is sent there, after you 
recelve it, dont vou pet it ready just as quick as Vou car ? 


A. As quic ‘+k as we can. 

R. D. Q. 255. You go right to work at it” 

A. y es, sir. 

R. D. Q. 254. Even if the sweat-house is full? 
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A. Yes, sir 
Rh. D. Q. 255. So as to vet it retdy against the emptying of the 
sweat-house ? ’ 
A. Yes, sir. 
ht. D. Q. 256. So that you worm to put a new batch right in as 
soon as you take out the old b: teh, if you can do that? 
A. | may aeh. 
R. D. Q. 257. Why not? 
A. It an a require—in this way it would require over two weeks’ i 
laying before it is put in. : | 
‘R. D. (). 258. Don’t you keep neh tobacco on in advance all | 
the time ? 
A. I don’t bave it on hand to ease. 
R. D. Q. 259. You resweat only that tobaeco which is intended to 
he used for Wrappers , is that so? 
A. No, sir; fillers. 
Rt. D. Q. 260. You resweat fille rs, do you—that is to say, there are 
sometimes fillers along in the case av ith the wrappers? 
A. No: se prars v. Cases, 
Rh. D. Q. 261. Very few is intone eat 
A. I could not say how many. ‘ | 
9 
Mr. Moses: : . 
R. D. Q. 262. What quality of tobacco is it that resweats in two 
days? | 
A. Connecticut. , > 
R. D. Q. 265. Give us all the kinds of tobaeeo that you resweat. 
You have spoken of Pennsylvania gud Connecticut ; now, what else? 
A. Ohio, Wisconsin, Pennsylvanja, and New York State. 
R. D. Q. 264. Which kind have You resweat most since the 10th , 
of December, IST7T9? ‘ | 
A. Pennsylvania. ; | 
Rk. D. Q. 265. That is the slowest? tubaceo to resweat ? he 
A. Yes, sir. e 
R. D. Q. 266. What is the next in time ? 
A. Odo. 
ii. D. Q. 267. Which is next ? 
\ Wisconsin. : 
287 R. 1D. QQ. 26S. And then ?-« 
\. Connecticut : Havanagleave S. 
R. D. Q. 260. Tlow is New York as to resweating ? 
A. Well, it cle pron | ~ altovether (J) the tobaceo., a 


i. oO. Q. 270. sy vou keep it at fhe same temperature at night as 
you do mn the « day-t tne ? ‘ 
A. Yes: as near as possible. 
Lt. 1). a. eG F lave you ever 1%] nv tobaeeco ruined by over- 
‘ g . 7 


; 


sweating * 


A. No. sir. 


R. D. Q. 272. Has any tobacco been ruined after the resweating ? 
A. Yes, sir. ‘ 
R. D. Q. 273. Why? ) 
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A. Owing to the hot weather. 
Rh. D. Q. 274. How much? 
\. I could not tell ; but very little; not to exceed two causes, to my 
knowledge. 
R. D. Q. 275. What kind of tobacco was it? 
A. Connecticut. | 
R. D. Q. 276. Was that brought about by the fact of the resweat- 
Ing ? 
A. Yes, sir; no—it was resweat, but not in the resweating room. 
R. D. Q. 277. In some other way ? 
| A. In bulk. 
| R. D. Q. 278. What do vou mean by in bulk ? 
A. Piled up in bulk after it Was cased, 
R. D. Q. 279. Was there any of the tobacco spoiled in the cellar, 
| do you remember” 
A. Yes, sir. 
. D. Q. 280. What was the cause of that? 
A. The extreme heat. 
. D. Q. 251. Did you sce the tobacco ? 
\. Yes, sir. 
t. DD. Q. 282. What kind was that ” 
A. Connecticut. 
| hk. DD. Q. 283. Llow much ? 
\ 
" 
\ 


> 


. One case totally destroved. 
x (). 2S4. Tlas that been resweat in the sweat-louse ? 
‘ Not in the seweat-house. 
t. D. Q. 285. Was there evera time when one batch of tobacco 
sweat alike”? 
A. No, sir. 
255 i. 1d.) 286. Was there ever atime during this time when 
vou filled the sweat-lhouse twice in succession with Lwenly- 
four cases ? 


A. No, sir 
Mr. Evants: 


RK. 1). (). 2S 4. What is the value of a case o! Connecticut leaf. the 


’ 

i. 

A. borty cconts, 

ID. (). 200. Forty cents a casi 
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A. No. sIr. 


R. D. Q. 294. It hasn 't ordinary strips of wood inside, so as to pre- 
vent the cases from coming direetly in contact with the wall ? 


A. No, Sir. 
ID. Q. 295. Perfectly plain ins side? 
A. Perfectly plain. ‘ 


R. D. Q. 296. A plain board wall? 

A. Yes, sir. 

R. D. Q. 297. And a slat door? 

A. Yes, sir; boards. 
VICTOR E. SUTTER. 


° APRIL 50, ISSI. 
JAMES NOONAN, a Witness on ehalf of the complainants, being 


first duly sworn, was examined in chief by Mr. Munpay and de- 


roses and says as follows: 
] 
Direct examination by Mr4Munpay : 
¢ 


(). 1. What is your name, age, residence, and occupation ? 


289 A. James Noonan; ages 25 past; residence, 16 Weston 
Dee sng Chicago ; occupation, steam-fitter. 
Q. 2. In whose employment aré you at this time, and how long 


have you been in such chip Jloymenkt 4 
A. Croshell Brothers, since the Ath, of last August. 
(). 0. Where is Croshel] Brotherg’ pli ice of business? 
A. 52 Michigan street. 

: Ilave you, since you hav@ been in the employ of Messrs. 
Cr a Il Brothers, done any work gat the tobacco factory of August 
Beck & C ompany on North Clark street ? 

A. Yes, sir; I have. i 

Ca hat Was the nature of that work, and when did you doit? 

A. Changing steam-pipes in the room in Mr. Beck's building. 
The room was being cut smaller awd we were cutting the pipes ae- 


cording to the size of the room. i 

(). 6. When was it done? i 

A. It was some tite along in Deéember, I should think ; I would 
not say as a positive lact . 

{ 7 December 


’ last | 
A. December or ~ nate mber, ssi 

Q. S. What was this room like'’where the steam-pipes were lo- 
C3 ated ? ‘ 

A. It was a room that had a cireul: ation of pipes around it and on 
the bottom - on the tloor there were: boxe ‘ss arranged and steam-pipes 
running through them. . 

Q. 9%. You say there were steam-bipes arranged around the room ” 


A. Yes, =r 
(). 10. Around the sides of the rpom, do you mean ? 
A. Yes, sir. t 


QQ. 11. And about how high = lid those steam- “pipes come ? 
A. T think there were either four or six pipes, which fetched them 
about eighteen Inches or two feet. 


a 
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(). 12. These pipes were around the entire room ? 
\. Yes, sir. 

d. 15. Were they heating-pipes or what? 

should think they were heating-pipes, for they were connected 
with steam. 

290) (). 14. Now, as to these boxes; how large were they”? 

A. I should say they were from cight to ten inches wide 
and probably SIX Or elght Inches deep. lf could net “UY its a pros 
tive fact; only just as IT merely saw them there laving on the floor. 

(). 15. Were they connected together or not ? 

A. They were; ves, sir. 

(). 16. What was in the boxes ? 

A. ‘there was steam-pipe. 

Q). 17. What kind of steam-pipes-? 

A. There was one-half had perforated holes, 

Q. 1S. Arranged to blow the steam in what direction ° 
A. It was, I believe, so that it would strike it on the sides, I think, 
on the bottom; I would not say for a fact now, It Is so long aro. 
(). 1%. Strike the boxes Ol) the bottom or the sides ” 

A. Strike the boxes on the bottom or on the sides. 

(). 20. These boxes are troughs that vou speak of in which the 
steam-pipes were placed 

A. Yes, sir. 

(). 21. Were thev tight? 

A. Yes, sir; water-tight on the bottom. 

Q. 22. Was there any water in them ? 

A. No; there was a chance for the water to run out; there wasn't 
much ehance for the water to Stirv in it; the boxes had a pitch 
through a hole; what we call the drip-pipe. 

(). 25. The boxes had a pitch or incline ? 

A. Yes, sir; they were inclined to pitch to this hole to carry the 
water off. The water would arise from the blowing out of this steam 
through the perforated pipes. 

(). 24. That water would run down to this drip-pipe or hole, vou 
say? 

A. Yes, sir, and be carried out to the sewer. 

Q). 25. Now, this drip-pipe or hole, how was that made ? 

A. It was bored through the box, and there is what. we ea 
thimble put down through this hole, so that it run through | 


l 
’ 
] 
I 


> 


( 


. 
. 
. 
— . 


} 


or 


_— 


2h] the floor below to another STOCUTED- pol pe “what we call a three- 
quarters yelp —about an ineh. and on the top of that there Is 


, 


a collar. so as When it is let down-on the box it comes thush with the 
bottom surface of the box. 
(). =). Was this pripre Oy 1} ul thie t ic | Piie titi this Aripep ‘- 
A. Yes, sir: it was. 
() =. lt Wiis hot cove red over with wauze of anvilung of tliat 


A. Not the one that was there when | was ther 

(Q). 28. And vou say the top of the pipe come thaush wit! 
tom of the box ? 

A. Yes, sir: so that there would no water remain in it 
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~ 
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Q. 29. Do you know that there was a pitch to the boxes ? 

A. I do, from the reason that I ygat water In it. 

(). 30. For what purpose did you put water in it? 

A. Well, it seems that one of th holes was leaking so as when 
the water run out from it it leaked » the floor below, and he ordered 
us to fix it, and we started about fifing i It, and we examined it the 
best way we could, and to make suve that the box was not leaking 
we put some water in it—we put probably, well, from five to seven 
buckets of water—and_ stuffed the shole so that no water could run 
through the hole. Our idea was to see if the box leaked, and we 
tried that way and there was no water come from It. 

(). 51. How did you tell from thtit that there was a pitch to the 
boxes ? : 

A. From the reason when we plilled the rag out the water all 
run out of the box. ; 

(). 52. Did it collect around the Kole 

A. Collected around the hole. Whe heaviest of the water part 
laid over the hole, so that when we pulled the rag out the water had 
no trouble; it all run right out thig one hole. 


~ 


Cross-examination by Mr. BANNING: 


X Q. 35. How large was this hole that the water run out? 

A. I would not say fora fact. ft was either three-quarters of an 
Inch or an inch — . 7 

XN @. 54. Did the collar ‘that you speak of around the 
292 mouth of this hole extend agross the bottom of the trough in 
any way ? 

A. No sir: it did not. 

XN @). 35. How high did you say these troughs were ? 

A. Well, [1] should say, from mre looking at them, they were six 
or eight inches; IT would not say which. 

X (. 36. Above the bottom of tlfe tloor ? 

A. Above the bottom of the boxg Tsay from the bottom of the box 
to the Lop. 

x () -o¢. The bottom of the POO 7 

A. Th: at T could not say—lhow th r they were from the tloor: they 
might have been two or three ides: they might have been three 
Inches, and they might have been only aninch and a half from the 
floor, T couldn't sav anything about that. 

XQ. 58. But what T mean is, they extended up above the rest of 
the floor? 

A, They stood off the floor, you, mean 7 

X Q. 39. No: were higher thanithe rest of the floor? 
es, sir; they probably we rd from seven to nine inches higher 
ie floor, : 

X QQ. 40. Tlow long were these boxes or troughs”? 

A. IT should sav they were ten or twelve feet. 

X Q. 41. Do vou remember how many of them there were ? 

A. IT think there were three or four in the width of the room, and 
there was one at each end; I would hot sav Whether it was three or 
four that was in the width of the room. 


¢ 
. 
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X Q. 42. And one at each end ? 

A. And one at each end; ves. 

X Q. 45. Did you see that room when the steam was on? 

A. Yes, sir. 

X Q. 44... Was the steam contined to these troughs or did it fill the 
whole room ? 

A. It raised and filled the whole root. 

XQ. 45. With hot steam ? 

A. Yes, sir: with hot Stein. 

X (). 46. From the boiler”? 

A. Yes, sir: it come from the boiler. 
20) X (). ve While this <teahi Was on did vou examine if to 
see Whether there was any water in the trough? 

A. No, sir; but we did examine to see whether there was more 
steam arose at one par of the Penworn thican there Wis al the other. 

XQ. 4S. Tlow did you finned that? 

A. We could tel] Very well by st ele whi hn Wwe would start it slow: 
would not let it on to a very big extent; we could tell whether there 
Was more coming out of one end of the pipe than there was at the 
other. 

X (). 49. When you started it slow ? 

A. Yes, sir. 

XQ. 50. So you can't say, then, when the steam was on whether 
there was any water In the trougds or not? 

A. I don’t hardly think there was, because if it was it would run 
off—if there was water in it—because the boxes was inclined to piteh ; 
so, in case there Was any water being in it, it would) run to this hole 
and be carried off, 

XN Q.51. Did you sce a hole, also, through the side of this box in 
addition to the hole that vou have spoken of as being boxed ? 

A. Not to my knowledge: [did not. 

JAMES NOONAN, 


Prep. Hakekenser, a witness on behalf of the complainants, 
being first duly sworn, was examined in chief by Mr. Musxoay and 
deposes and says as follows: 


QJ. 1. Please state vour name, age, residence, and occupation, 
A. red, Plarek: ioce ave, ZS: reside at oS! | eS | Division: Ocetil- 
pation, sweating tobacco. 

().2. In whose emply are you? 

A. August Beck & 


() 5. Do vou work in that factory on North Clark street? 
A. Yes, sit. 
() 4. Do vou remember seeing me at vour factory day before 


— ’ ’ ’ . 
(9.5. Do vou remember we sweat-h with me? 
\ Ves. ee 
) . > . | il 4 
i} () ty J Piel og litne }) i} i} ] mer i j 
i 
\. No, sit 
“Ty ; 
‘) Did we exam thy ite ’ Ht that sweat-lou 
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A. Yes, sir. ; 

(). 8. Did we together see the ttoughs below the flooring contain- 
Ing Some of nen steam-p! Ipes ? 

A. Yes, si 

Q. 9. We <a | see those trougis without taking up the flooring, 
could we? 

A. Y Cs, sir. 

Q. 10. Now, Mr. Harckensee, state what I called your attention to 
at that time. é 

A. It has a trough all around the room, and there is three steam- 
pipes going around these troughs with holes in ‘it to let the 
steam and water off, and then there is a steam-pipe going through 
this to let the water run off again. 

(J. 11. These troughs have a pipe for drawing off water, you mean ? 

A. Yes, sir. ‘ 

Q). 12. What kind of an opening is there in the trough for draw- 
ing off water ? , 

A. Well, there is a piece of tin ‘nailed over it with holes in it for 
letting the water go through. 

(). Id. Where was this plece of gin with holes in it? 

In the middle of the trough 

(). 14. What part of the trough? » I~ 

A. On the left- pane -ide of the room. 

(). 15. The left-hand side of thy room ? 

A. Yes, sir. ‘ | 

(). 16. About what J irt of the thou, eh—the sides or the bottom ? 

A. At the bottom of the tro ugh! 

(9.17. Was the piece of tin laid'tlat on the bottom, secured at the 


bottom of the trough ” . 
A. No: it is a little above. 
Q. 18. How much above? ‘ 
A. About h: ilf an inch. j 
1. Do you mean to swear et the tin was half an inch above 
the bottom of the trough?” 
A. Well, it isn’t quite at down ? . 
205 Q). 20. The thickness of the tin, isn’t it? 
A. Yes, sir. ‘ 
(). 21. Just the thickness of thegtin 2 
A. Yes, =r. ; 
Q. 22. The tin was of the ordinary thickness of tin, wasn’t it? \ 
A ie sir; ordinary thicknesg. | 


» Where did | you and T gaafter that? & 
own to the steln-ste amin og abox. 

). 24. Down to the stem-ste: a box ? 

A. Yes, sIr. 

’. 2. Did I open that box ? 

A. "es, sir. | 


> 


? wane Lied you examine it 
A. Yes, sir. 
Q. 27. What did [ call your atjention to particularly ? 


i 

| 

ry 

é | 

é | 4 


._—_ 
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A. You called my attention to the steam-pipe that goes through 
it and to the outlet of the water. 

(). 28S. To the outlet for the water? 

A. Yes, sir. 

(). 29. Where was the outlet for the water’ 

A. It was in the bottom of the box. 

(). 30. Where did that outlet run—into the sewer? 

A. Yes. 


Cross-examination by Mr. Bannina: 


X Q. 51. How long have you been in the employ of August Beck 
& Co.” 

A. About five months. 

X Q. 52. Did you ever see the sweat-room or steaming-box before 
that time ” 

A. No. Sir. 

X Q. 55. Do you mean to say that this outlet for the water that 
you have deseribed in the sweat-room is on a perfect level with the 
bottom of the trough”? 

A. Yes, sir. 

X Q. 34. Was there any water in the trough at all—can there 
ever be? Is the trough level? 

A: Yes; the trough is level. There is some water in it all the 
time. 

X Q. 35. How much water is there in it 

A. About half an inch most of the time—not as much as that 

\ (). ob). ]s that the case with every ol of the trouglis ity thiat 
sweut-room 7 


A. Vea. ‘, SIP. 


X Q. 57. Then re is water in all of them’ 
ry Ves. 7 
20) X Q. 38. ives vou ever known atime since vou have been 


there that these troughs were entirely dry 
Not when there was steam up 

Oo. Whenever there is steam up there is water in the troughs’ 
es: there is some water In it. 

4) Foon Is i about the box in whichthe stems are steamed 


A. 
a © 
ee 
XQ4 
ls that also tru fh) | 
A. er 
XQ. I. there some water in it when the steam is u 
A. Aon there is some water in it. 
PRED. HARCKENSEE 


Jacon A. RotruscHitp,. a witness on behalf of the complainant 
being first worn, Was examined in chief by Mr. Muxpay. and 
deposes and 


lv 
*. 
7 


4 ;7 
as follows 


») , ? £5 ‘* , ’ ; ’ ’ 
(). 4g | c*ad ht mUaci Ut youl Pecitiie’, wigs Tt*s a* as tJn Gees i ft) 5 ad ; 
. 1} _ “e 
: ’ . es : , . , . ; 
A. Jae (ot) ~~ he 4 sim see ‘j eng. * . ') ‘) Op Pet ’ h* ’ Pad . “ re 
f . . ‘ >. " | ] | ~ " 
dence. b]‘) ia ulton “Tree , prac {)) A? Oe ~~ ae. ari Te ait : tiie 
*_- , 
he rCet. 
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Q. 2. What is yourfirm? , 
A. Kothise hild & Schroeder. é 


(). 5. You are the successors y the firm of Rothschild, Schroeder 


& EF liel ? 

A. * es, SH 

_ . las your firm ever engh ged i In resweating tobacco ? 

. es, SIP. 

O What apparatus did yoy have ? 

A. W e had different kinds ; qoout the last two years we are using 
Robinson’s. 

Q). 6. When was that put up bor you? 

A. Well, it was about two yeafs ago, \pril or March; [don't know 
exactly the date. 

(). 7. Please deseribe it. ( : 

A. Well, we use tubs, two tubs, one put into the other one, and 
between the two tubs there was a space of four or six inches that 

was filled with water; infthe inside one we put the tobacco. 

207 (). S. There was water pelow the inside tub? 

A. Below and all around it. 
). 9. How is it heated ? i 
4 lente d by boiler-pipes running in the tubs. 
Q. 10. Running in the outsidg tub ? 
\. In the outside tub. 


( 


-~ > 


?. 11. W here dy 1] Vou place tlhe tobacco ? 

A. In the inside tub. 

(). 12. What condition was tha tobacco in when you placed it in 
the tub? . 

A. We moistened it. ' 

Q. 15. Do you alwavs moistenfit ? 

A. We put in sometimes tobacco without moistening ; most of it 
We moisten - Sone tobaceo has Hioisture echough : of course we put 
thi - In without putting any water in it. 

14 \\V li; it ic 1 wth of tine did | Vou len Ve the tobacco in? 

L Krom tive to « o}it dj LVS) sighiic only four days ; that depends it 
preal deal Upon hb t DAaceo, ' 

. 1). What effect does that produce LL pret the tobaeco ? 

A. Well, it Improves the colorg it improves the quality: it makes 


it better colors and better qual Ly. 
Q. 16. Did you ever hav anyetrouble with this a ag itus 7 
A. Whi, we had sometimes thouble with the tubs leaking and 
Water running in, but any other;way we didn’t have anv trouble. 
(). 17. Did it vive satisfaction? 
\. Yes, si : 


() 1S. Does tore pur much Watching ? 
A. Wi lI. it bieas to be attends Lee. Ol Course, 
(). 9. Does it Peepures Colstanig stp rvision, or only occasional Cae 


amination * ‘ 
: , _ 8 : ° 
A. OOMiV OCC is loo) . well we evi renmine the tobaceo intil We 
tike it out, burt We Have to Wateligit to keep the fire ly) cull dow ater ye, 
so that everything is in good ruaning order. Tf anvthing should 


anal ni thasat die Ville reste ied PULLOUT, the tobaceo we wuld spoi 5 


‘ 
Q 
‘ 
‘ 


i a 


topaces that we have. W, have to resweut some yt it. 
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P98 20. W his at kind of tobacco do you resweat in thus chp pete 
Mic 

A. All the different kinds; mostly wrappers, but we do sweat 
some for fillers. 

). 21. How much, if anything, does the resweating improve 
of tobaceo”? 

A. Well, there is a gr at deal of ditlerence: some cases, of course, 
it willimprove a great deal more; others don't—well, it is very hard 
to vive adh eXact amount: We can hardly sell a case of tobacco any 
more without sweating it: 


i Cusa 


out ofa hunere d cuses of Wal prpr rs | don't 
believe we sell more than from three to tive that we don’t sweat 

(). 2”. Well, take a case of Wrtippenrs ; l mean of the kind of to- 
bacco called Wrappers, the long leaves, the kind that 
sweating. 

A. Well, take a case of fine tobacco: IT believe one-third of it could 


be worked without swe ating—that is. for a tin ‘lorar: wf it be 


requires re- 


tse] 
, 


fora cheaper case. in such cases it will a i ove it from five to ten 


cents a pound; in the lower grades of tobacco the ditlerence would 
not be somuch. 

). >. Well, Mr. Rothschild, how much of an ordinary case of to- 
beceo | could be used without resweating ” 


biiiiv’ 


A. Well, | think about lie third of a Cuse, thie raided pear, Which 


has better colors, I think a part of that could be used for w rappers, 


Mr. BANNING: 
(). 24. For tine cigars? 
A. For tine cigars: take a case of tobacco, for instance. 400 pounds ; 
I think of 400 pounds 125 unds of 4 
the balance ot it could al ee sed, Cu 70 hil i 


}* ~~ 


Mr. Munpay: 


{). 2). Without resweatina ”? 
A. Without res We ati} a 


(). Pt). After resWeathhy, how much Oa Cause Co ried ty Ine’ 
A. It Cort] le all I Used Lilie 1}. 
’ ' 
Mr. BANNING 
Ls. 26. For tine cigars ? 
enh A. bor rood Civuts, VCs, sil lI { Isa fom (*jise Mm] to anos 
; . 
lam only talking now about good tobacco rie] 
. 1. hy : hiert 1 1° ' | . . ’ , 
thisat is rkOstiy | it teobosne *? Cidbad i ™ DP ahildab t Pit cpa i TZ c’ ~ tj nt 
, 5 * 
riake Oo mueli difference. 
Mr. Musxpay 
() ew TT] 4 « ales 1 hose ] - £ i — ‘ - ‘ : 
«* as e baci t he Thies iy iit MmBiiala ae ut? rca 4 ial a Pia réee=- Weal . isnt 
~~ 
1: 
A. Yes, Sir: We resweat miostiv wood toba Pal Cnr peace 
() ye It low =r) { pray tis le ~\\ ¢ “il Very |} nent Tay ’ 


A. Well, we sweat some Wisconsin tobacco: that 


ge eg 


‘ 
t 
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‘ 

(). 30. When vou say five centsa ‘pound you mean on the whole 
CASE. 

A. Yes: resweating would make. ‘the whole price of a case five 
cents—pe rh: aps ten cents—more ; butthat is very hard for us to decide. 
There is-one thing sure, we don’t set] hardly a case any more with- 
out re ating. ! 

(). 51. You couldn’t sell tobace o Without reswe ating ? 

A. No. we couldn’t do it withoutkweating. I don’t think there is 
a house here could get along withouf sweating. I don’t believe there 


isaleaf house herethat don't sweat tabacco. We must sweat it. Some- . a 
times they have others to sweat for ‘them, but I think most of them ; 
sweat it themselves. : ‘ 

(). 52. Do you use any ammonia? 

A. No, sir: never use it. : 

(2. 35. Does your tobacco smell Lyul when you take it out of the 
sweal- tub? 

A. No, sir. 

(). 34. Did you ever have any a with your tobacco smelling 
bad? 

[A.| No, sir: we don’t in the |: ange business that we do. I think we 
do the bievest “ee ss he a Ge 

(35. You have a pretty large usiness out of the city of Chi- ae 
cago? i 

A: Yea-ow. , | 

(). 36. You never have any trouble with tobacco smelling bad ? 

A. No, sir. . 7 


+) 


6 ‘ , 
i A 1} (| Vou lise lo a@iuotla 4 
A. No: we don't use anv ammonia. 


(). oS. Use nothing whatever ex ‘ept Water ? 
A. Nothing exeept water. { 
‘ j ‘ 
‘ . | 2 ) ° ’ 
Cross-cxamination by Mr. BANNING: 
. ¥ PS s 
\ I Hye A> unids rstanad Vou, gh yreat r part of tobacco resweiat 
in vour louse is of the be tter class of goods ? 
. , * . 
a. ie batpeprers Well, Kilicts, ditke retit. states: some ol Wrap 
i i anid “(PALL (>] tii crs, 
\ I ti) l mean. th me rly. that lt is thie better class of Wrap pers 
Liasitl vou resweal 
A. No; it is all kinds « fe / Wrappers are in all states. 
AX @. 41. Take a case « jpers that you have spoken of in | 
Our Girfect eXalbihatlot ay vou have said thi; il you thou: hit 
; ; : ; ee 
Erdcal ‘Jia “LILiITGd © i 3 tiie aT lit yt bed resWeating to be used for 
Wrappers Of Li tie crairs Lint thiag sane Case—whrat would become 
of the other two-thirds? Could that be used for Wrappers at all ? 
\ NO Liev Would have to Lye Jsed lor binders, 
P is * ] ‘ ‘ ] ® ) . 
x ‘J i. (ould V hot be ised for the more common class of 
{ pS ins [ 
A. Well, it may be used for a rea] common cigar, but that would 
til ly }) \ La } AN tt) Cells a )) fi | for a Cuse of tobaceo When you 
( a4 hye ij t | | i i i 
e (ee 
é 
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X Q. 45. Do you manufacture cigars at all” 

A. No, sl] 

NX Q. 44. Have you ever had a case of wrappers which vou have 
resweat, and which, on account of the resweating, vou have been 
able to sell for five cents more a pound ” 

A. Oh, Ves, sir; ten cents. 

X Q. 45. How do vou know that vou got that much more for it? 

A. Well, 1] know th: at we had cases in the house for months that 
we could not sell. We offered it at a lowes price, but we could not 
sell it, and resweating improved it and we sold it at that: it made 

it salable. 
’ v1 XN Q 46. Your trade in tobaeco is mostly with parties who 
manufacture dark cigars, is it not? 

A. Well they manufacture for the trade all over the West, in 

every State. 
X (). 47. [s it not a fact, however, that some manufacturers make 
light cigars? 
A. If it is, there are but verv few. 
7: (). 1S. Your trae le Isnt with those men ” 
A. No; but still our trade is all over the western country and as far 
cust. We se] ] goods «a> fur east as Miaansti: ld, { bay (>, and thro roh 
- Michigan. 
XN (2. 49. What resweating apparatus are you using now ” 
Robinson's, 
X @). 50. One tank within another ? 
\ A. No: we have altered that lat IV; we altered that last mouth : 
ve have new boxes made—square boxes. 
X Q). 51. How did vou alter it? 
A. We have made square boxes, with water below—about four 
Inches below—and this water Is heated bv steam 
X (. 52. How is the tobacco put into those boxes ? 
A. Most of it Is moist: we molst tnest of the tobacco. 
' X (Q. 53. T mean is it put nin bulk 
A. Put in in boxes. 
XQ. 54. What kind of boxes? 


a7 


4 
\. We have regular boxes : e for it. 
\ ee bax = Which Vo tithe © dl pra t in 
\. Yes si 
X (.56. Like ordinary tobaeco cases 
\. Not exactiv like it thev are ry than ord ry) toimcco 
Cuses. 
— X (9.57. Hold more 
A. Thev hold more and are mad : rel 
X\ () aS. With a door at the side of the room ” 
\. With a door in tront 
an 0. [In front of the room ” 
\. Yess 
\ 60) |) ;Vvou not, belore b re tinese Poors, sedi) sOlne: ope 
to examine the apparatus at Sutter Bros 
ay A. I] was there mvself with the steam-fitter. I] went to 


“hi the boil me .f ; ve 
show i1th iit Wirjiel] “una ita Lie “Lcualil } Pe Collec led 


e 
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X Q.61. And are not these large boxes built on the same general 
plan ? 

A. As ours ? : 

X Q. 62. As Sutter Bros.’ 

A. I guess they are, only we eduldn’t sce the inside of Sutter Bros,’ 
They never showed us the tnside; they wouldn’t open It. 

X Q. 63. What do you have ovgr these steam-pipes in the bottom— 
any kind of a floor? 


. Yes; a wooden floor. aie 
x (). 64. With spaces between the planks? 
A. Yes, sir. 
X Q. 65. And the box containi! ng the tobacco is set on the second 
floor ? ‘ 
A. Yes, sir. : 


X (). 66. When you were using one tank within the other how 
did you examine the tobacco? —e 

A. We examined it when we tobk it out. 

X Q. 67. Did you never examine it from the time you put it In 
till the time you took it out? 

A. No, sir; we couldn't. | 

X (). 6S. Why could you not? @ 

A. You see the tanks were very large; we put five cases In. | ae 

XQ. 69. How high were they? | 

They must be 12 feet high. « 

XN (). 70. And you put the tobaec@ in at the top? 

A. Yes. We could examine the top ises, but couldn't get at the 
— “ser Without taking the ot acrs olf, 

XQ. 71. How long atime is tha longest that you ever left the : 
tobacco . the tanks ” 

A. Well, I forget now. 

X (. 72. Well, vou mentioned from five to eight days. 

A. I rom tive to e Hoht days, 

XN QQ. 73. Did vou ever leave it infany longer than that ? F : 

a 29 don't think We did. lt de pqnds al ore at de al Ol} the tobacco. 
We may have to leave some cases im a little longer. 

XQ. 74. Did you ever have Mr. Robinson resweat any cases for 
vou ? 


7 


A. Yes, sit 
303 XN Q. 75. Before you put A the tank ° 
A. No: while we were pr the oe We hadn't ca- 


pacity enough, =) he reswWeat some rus, 


XN QQ. 76. ey you pay him for it’ _ 
A. Yes, s 

N QQ). 77. ae much did vou past him a case” 

\. I think we paid him six dollars, but we wine the tubaeco; we 


put itin the boxes and brought it _— here. 


Xx 0 73. You “ware he charged fou six dollars ? 

A. | think Su), bout [ wouldi't bye Positive ot it. 

a Q. 79. ned as Mr. Robinson resweating for other parties ? 

A. Yes 

X Q. SU. “Do You know what his 5: hae irves Were a Cause usually 4 


-<) 
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A. Well, | think that is about What he charged—tive or SIX dol- 
lars. by looking over our books | can see. 

X Q.S1. THlow many cases did he resweat ? 

A. I think he resweat some 25 or 50 cases, 

X QQ. 82. That is, when you were crowded in your place ? 

A, Yes, sir: when we couldn't do it. 


Redirect examination by Mr. Mi NDAY : 


R. D. Q. 83. You say you changed your apparatus from the tanks 
to square boxes 4 

A. Yes, sir. 

R. Db. Q. Sd. Phat was very recently, wasn't it * 

A. About four—well, two months ago, | guess, and work it some 
four to six weeks. It took some time to put it up. 

I. 1). (). SS. Whiy did you make thisat change ? 

A. We had ith rent reasons. In) the first place, if don't take sO) 
much room, and it is not as much work. 

Rk. D. QQ. S6. Was it on account of any dissatisfaction with the tub 


, 


apparatus ? 

A. No, sir. 

I. 1). (). Si. Now, which does the by ol | work t 

A. Well, | dont think there Is any differs hee, becuse it Is the 
very same thing: but this square box it takes less room, and it ain't 

as much danger about the water; vou know we have it above 
win our otha r Cisse. ‘The other tanks cre’ Ve r\ level : they leak, 
and the water may run all over the louse, and we had a reat 

deal of trouble on that account. This wav there is no danger. We 
have thi bron around bn low . thierteliolels thie Water anid this pipes. So 
there is no danger that we get damaged in that way. 

Rh. DD. Q. 8S. You ship this resweat tobacco, do vou, all over the 
country ¢ 

A. Oh, yes; every day. 

R. DD. Q. So Tlave vou ever had any ditheulty with ‘its spoiling 
after it Was resweat 

A. No,sir. T shouldn't wonder if we kept the goods standing for 
aimonth there it might make it tender, especially during the sum- 
mer: but even tobacco whit hh is not sweat hiv des thie siatune tlatrice, 

ht. 1). () CHO), ‘Pobaceo after if COMES Ol of thie apparatus I~ per- 
fectly safe to ship, Is it 

A. Yi =, sir: We shiip if eve rv dat 

C.D. QQ. ol. Never had any trouble with: i 


ad 


R. 1. (2.5. What does the body of water do in your opinion ? 
A. TL dontunderstand vou 
Ro QQ. What does the large body of water there in the ap- 


A. Well. we have in each box four inelhes of water: we have two 


Rh. DQ. 6. Dam more particularly referring tothe tub apparatus. 
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A. Oh, how much water there was in there? 

R. D. Q). 96. Yes. 

A. Well, I never measured it—just took a tub. 

R. D. Q. 97. What do you think is the most essential thing about 
the apparatus ? ‘ 
\. Well, I think it is water. * 
R. D. Q. 98. What does that body of water do, if anything? 

A. It makes the heat mofst and improves the colors. 


» 


305 Rt. D. Q. 99. Does it haveany effect upon the regularity of 
the temperature ? . ; a a 

A. We can get more heat, of cour se, and more regular heat through 

the water. : 
R. D. Q. 100. You say in your present apparatus you have four 

inches of water? 
A. Four inches of water. 
R. D. Q. 101. It covers the wholé bottom, does it—the water? 


A. It covers the whole bottom and covers the pipes. 

R. D. Q. 102. The pipes are ie ate din this water 

A. The pipes lay rlaht in this Water; the steam-pipes heat thet 
Water. 

R. D. Q. 103. You get the heat : om the water? 

A. We get the heat from the w: ae, and then we have got a floor s . 
on the top of this water open on the side and through the floor— 
it is not a very tight floor—se the great can go right through. 


Mr. BANNING: ’ w 
R. D. Q. 104. In your tank, how bot is the water that surrounds 
the tobacco-holding vessel ? 
A. It is sometimes boiling. 
R. D. Q. 105. Is your present syweat-house when in operation full 
of steam ” ; 
A. Well, the steam rises from the water. a 
6 JACOB A. ROTISCHILD. 4 : 


Epwarp Hirsoy, a witness on behalf of the complainants, being 
first duly sworn, was examined in éhief by Mr. Munpay and deposes 


‘ 


and says as follows: ‘ 


‘ ; " 
(). 1. Please state your name, ULC, residence, and occupation. 
A. Edward Hilson; age, thirty; residenee, New York city; oceu- 


pation, clear manufacturer. : 
2. 2 What is the stvle of your bus siness concern 7 
A. KF tom Hilson & Company. ' — 


Q. 35. What extent of business dp you do; what number of hands 
ao you vemploy? 
A. e e employ between «fx and seven hundred hands. 


oU6 (). . Have Vou, In the COUTSe of your business, occasion to 
use resweated tobacco ? : 
A. Rae sir, ' 

Q. 5. Have you had upon your premises anh apparatus for resweat- 
Ing aieaiaa? 
‘9 Yes, sir. 

! —_— 

é 
: 


eet 


~T 
‘ 
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(). 6. About when was that apparatus built? 

A. It was built in 187%. 

(). 7. Will vou deseribe it, if you please? 

A. The apparatus that we lave used ? 

(). S. Yes. 

A. Well, it is a room—a tight reom—a compartment room, two 
compartments; put the tobacco inside. ‘There was a tank contain- 
ing a body of water. The bottom of the room we used has a large 
tank which we used filled with water, and through the water there 
isalaverof steam piping run which heats the water, and we havea 
boiler apparatus attached to heat the pipe. 

(). 9. Ilow did you put the tobacco in this apparatus ? 

A. We put it in in the original cases. 

(QJ. 10. In the original wooden cases? 

A In the original wooden cases. 

(). 11. Does this apparatus produce satisfactory results ? 

A. Very satisfactory results. 


(). 12. Do you Use any drugs or chemicals in the preparation of 


your tobacco in this process of resweating it? 

A. We did use stuff to experiment with. 

(). 15. What was that”? 

A. I will have to explain that. At the time that this apparatus 
Was put up the party putting it up wanted to show us how the thing 
worked. It was an experiment at the time, and he experimented 
with ammonia thoroughly; he explained it to us thoroughly. We 
never used it before—that is since we are in business—and after ex- 
perimenting with it we abandoned it. We didn't think it was a good 
thing: we only used it a few times, [ think. 

(). 14. You abandoned the use of ammonia ? 


A. Yes. 
Q. 15. Why did you abandon the use of ammonia? 
OG A. Well, we thought it hurt the quality of the tobacco— 


give it a peculiar smel]—and we didn't use it afterwards. 

QJ. 16. Did vou afterwards use the apparatus? 

A. Yes, sir. 

(). 17. Without the ammonia ? 

A. Without the ammonia; we never used the ammonia. We only 
used it as an experiment; that is, the party who put up the appa. 
ratus furnished us with the ammonia, and we used it under his 
direction. 

(2018S. Who was this party that put up the apparatus and fur- 
nished vou with the ammonia? 

A. It was Charles Phillips. 

(J. 1. Now, please state how vou used the ammonia at the time 
you made the therough experiment and trial of it. 

A. The ammonia was dissolved in water, and we placed the to- 
bacco In wate ? prepared them to sweat them as we termed It. We 
cased the tobacco in this water which contained the solution of am 
monia and then peut the tobacco back in cases, let it stand a few day 
until we thought it was In condition, and then placed the tobacco in 
the sweat-house. 


—— = * - 
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Q. 20. What is the character of ic atmosphere in the sweat-house 
where the process was going on: 

A. I don’t quite understand i leiaitian: 

(). 21. What kind of condition was maintained in the sweat- 
house? 

A. Well, [should term ita mois&atmosphere, being brought about 
by the steam generating from the hody of water. 

(). 22. And as to the heat? ‘ 

A. The temperature ? 

Q. 23. Yes, the temperature. 

A. Well, we kept a very even pnperatane after we once got 
started. 

(). 24. Why is this, if you know 4% 

A. Well, I should judge from te condition of the water-——the 
body of the water being heated—i, remains an even temperature 
after being once heated. i 

(). 25. Before using this apparatus containing a large body 
DOS of water and steam-heating spipes immersed in it, did you 
ever use any other apparatussor means for sweating tobacco ? 

A. We never used an appar: atus!but we had a room which we 


‘ 
’ 
8 
a 


built ourselves. We had a stove in éhere and a large pan on top of 


the stove to keep the atmosphere moist. We have also sweat in a 
room containing steam ; but we = at tobacco for vears naturally, 
without any apparatus, in the old-fa thioned W: Ly. 

Q. 26. Well, now, these instances Where you sweat tobacco in a 
root by the heat of a stove, by ste any heat, and by steam, What effect 
did that have upon the tobacco ? 

A. Well, that is very hard to tell : sometimes we got a very good 
result and sometimes we did not. Where wasn’t much surety as to 
the result. If we kept our fire up, staid there all night, we might 
have the temperature in an even coydition, but it was very hard to 
do. It Was Very seldom done. 


(). 27. It is necessary, is it, to keep the temperature very even? 
A. Ob, ve S. : 

i. Z And to keep It moist also 76 

A. i sir, : 

). 29. Well, how did the result in? these instances where vou used 


the stove and where vou used the steim compare with the use of the 
apmaracus While hi Vou cle eeribe iis edutaining il large body of water 
as the heating medium ? : 

A. Well, there was hardly any comparison between 
cause We arrived at the result mucheguicks r and much mere satis- 
factorily by the combined forces—tl Pe large fore sof heat and steam 
and Vapor. 


~~ ol, Do you mean that the resudt in the apparatus containing a 


? 
? 
| 


me tTiwo, be- 


ca . 
» Oh. ves, sIr. 


Cross-examilnation by \Ir. < ween 


res vou using that apparatus at present ? 


QQ. 
‘in 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. 1i7 


X @). 52. What are you using now ” 
oY A. Well, we used the apparatus up to the first of the vear 
and now we are not using anything. 

X @. 33. Not resweating at all ” 

A. No: or at present, 

X Q. 54. You were operating under a license from Mr. Phillips ? 
Yen sir. 

x Q). 55. TLow long did you continue using ammonia ? 

A. We didn’t use it all; we merely experimented with it at the 
timme—that is, he did for us at the time he put it up for us and showed 
us about the upparatus, and he also gave Us this ammonia to exper 


—, 


; ment with. 

XQ. 36. And vou didn’t consider the experiment satisfietor 7, and 
so Vou hever used ammonia afterwards ? 

A. No. 

XQ. 37. Have you had any resweating done the present year by 
other parties ? 

A. No. 

X Q.38. Do you know whether there are other parties than Mr. 

Phillips and his licensees-engaged in the business of resweating In 
New York ? 
| . A. Yo -. there are other pre yple that resweat tol) Leco. 
Qo 30. Under what patents, do you know? 
That I don't know. 

: (). }), De vou know Wheat Wiis the charge per pound or per Case 
or per hundred pounds for resweating ? 

A. Well, ves; they charge, T believe, what — Phillips charges. 
[ don’t know what other people charge -ves, We have received ebr- 
culars from other parties with the prices per case of four or five or 
S1X hundred pounds. We received one letter—I forget the mame of 
the party though and T would not say liow much it was—the exaet 
rhotnit. We hive bisacd “chic Fe -weating done bry oth r pearth ~ sy 

@ 


eral {itn =, 
XN). 41. Plow much did vou pay for it’ 
; ee a Say, I could probably give a figure, but T wouldn't 
Save tia 


, : 
i it Was rielit. 

‘) . >) , _ = ae : ) 

O10) XQ. rr it gate as Vou can give it’ 


A. I think tive or six dollars a eas 
X (). Le) Ix that about whit is stated as thy per ben on these crreu- 
lars to which vou have referred ? 
A. IT think so. 
ROWARD TPPLSON 
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312 In the Cireuit Court of the United States. Northern District of 
Illinois. Jn Equity. 
ABRAHAM Roptinson ef al.cvs. Lovis P. Surrer ef al. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 7th day of April, A. D. 1S81. 

Present: Mr. Munday and Mr. Adcock, for the complainants, and 
Mr. T. A. Banning, for the defendants. 

Joun Watrtr.a witness on be half of the defendants, being first duly 
sworn, Was examined in chief by Mr. BANNING, and deposes and says 
as wey . 


Int. 4 le: ase state Your hame, fore residence, and occupation, 

A. Joinn “ att; age, HOS: oce “a onuat present, resweating tobacco: 
residence, 25 Lake street. 
Q. 2. Please state how long you “hy ave been engaged in the busi- 


ness of resweating tobueco. 
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A. I have been engaged a year—for the last year—in resweat- 


Ing. 
ole (). 3. Please state how long before that you were engaged 


In resweating tobacco. 
A. In the course of manufacturing I have been interested, more 
‘less, In resweating, artificially, tobacco for the last thirty vears. 
Q). 4. You have been manufacturing for the last thirty years” 
A. Yes, sir. 
(). 5. You have been resweating in connection with other business ? 
A. Yes, sir. 
(). 6. Please state low long since Vou Comin need to resweat to- 
bacco by artificial means. 

A. Probably about twenty-five vears. 

(). 7. Piease state whether you have resweat leaf-tobacco for the 
last eight or ten vears. 

A. Yes, sir: forthe last eight or ten vears. 

(). S. You have resweat leaf-tobaceceo ” 

A. Well, in the year 1875, | was a member of the firm of TTart, 
Watt and Company, on Michigan avenue, Chicago; Thad a vault 
that I put the tobacco into, and a coll of steatm-pipes init to get heat; 
occasionally T might put ina little steam. 

(). 9 Tlow was the tobacco place din that vault? 

A. Well, SOtLit times | used to hang if ti} aon lathes sunnel Sone tines 
[ put it Into cases, as T saw fit to do. 

’. 10. ‘That Is, Into wooden boxes ” 

A. Yes, sir; into wooden boxes. 

(9.11. Did you always have this steam-jet open while resweat- 
Ing it? - 

A. Not always; it was not necessary; the room was tight and did 
hot erisp ny tobaceo. 

(). Ie. Did Vou case the tobacco ? 
A. Not if there was moisture in the vault; but if it was too dry I 
would moisten it. 

Q). 15. [fit was drv vou motsten it? 


( 


7 
— 


(Objected to as leading.) 


A. Yes, sir. 
hd (). Lt. Please strate how long vou wotld have thie tobsaces 
subjected to this operation in the vanlt ? 

A. Putin at nicht and taken out in the morning 

Q). 15. Would vou generally occupy any longer than that? 

A. Sometime- some tobacco needed more 

(). 16. Tlow long would it sometimes take 

A. Maybe twenty-four hours 

(). 17. What would be the etfeet on the tobaeceso ? 

A. Well. it was for curing purposes 

(1S. What effect, ifany, did it have on the tobaces? 

\. | dare not leave it in over that time, for it would darken the 
colors, sitied Codie speck thing thocat We Wiititer Wits lierlit Colors 

J. }{, [diel vou do thrat tho tse for lerlit-colored q*}s 
A. That was for manutacturing fine cut. 
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(). 20. Still it was leaf-tobacco, vas it? 

A. Leaf-tobaceo, of course. 

(). 21. Please state how long dn were resweating tobacco in the 
way you have stated. 

A. Well, I have been doing ‘it over a year since that time, when 
the tobaceo requires it. 

(). 22. Did you ever use that pRocess to produce dark colors? 


A. Yes, sir. 
(). 25. When the demand chaitged to dark colors you still used 
the same process, did you? ‘ bead 
A. Yes, sir. 
(). 24. How long do you subje d the tobacco to the operation ? 
A. For about twenty-four hourg or longer, until it was dark ; forty- 
eight hours some times, 
‘Y). 25. You have resweated tobacco that way for a year since? 
A. Yes, sir. 
Q). 26. Are you acquainted witlt what is called Robinson's process ? 
A. Yes, aT - | have seen it. 
Q). 27. In operation ? 
A. Yes, sir. , 
(). 28. You have seen the efleef it has on the tobaeeo ? | 
A. Yes, sir. oe oe 
volo QQ. 2). Please state how the apparatus you have been using 
compares With this Robinkon treatment, in your opinion. 
A. Looking at Mr. Robinson’sginner tub—what [ have seen of it— 
[ thought he did get a tighter bex than he could get in any other _ 
way. I don't know about the hgat. | believe they claim that some 
moisture comes through a: 3 don't know; that is what the ‘V said. 
Q). 30. Do you think the w: i vou have described is as wood in its 
effects on the tobaceo as Is this [tobinson process 7 
A. I think it is better. 
Q). 51. Could vou produce wand, uniform dark colors if this way ? 
A. Yes, sir; it Is satis factory to the publie. . ’ 
Q. 32. Do you resweat for other iedlion in the way you have de- 
scribed ? ‘ 
A. When I was n charge of freediman’s tobacco factory l used to 
resweat the Way I do now. 
(). 53. Did you ever e X pericrice any evil effect on the tobacco or 
on the colors In any Way In thig method of resweating ? 
A. No. | 
Q). 54. As Dunderstand, you moisten the tobaeco When it Is too dry 
and then subject it to the ac biog of the dry heat of the sweat-room ; 
is that all you do to it? 
That is all I do to tt. . 
Q. oo. And vou have been doing that since about 1872? 
A. Yes, sir. : 
(). 56. Please state Whe ther you are resweating tobacco in that way 
how or 11) the Jrils =I Vear. : 
A. IT have been doing so in the past vear. Tfany other person— 
anybody —sends a ease of tobrage oto me to be resweat [ resweat it. 
: a 


: 
@ 
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Q. 37. You do that for the public generally, or only for one par- 
ticular gentleman ? 

A. Any wody—tor leaf dealers, 

Q. 3S. Then anybody in general ? 

A. Yes, sir. 
O16 (). 34. Please state how much you charge for resweating— 
for resweating for other parties ? 

A. IT think I charge six dollars a case. 

(). 40. If they wanted a number of cases resweated, what is the 
terms—do you make any reduction ? 

A. Yes, sir; if there are some parties that wanted twenty or more 
cases resweat, | say T will resweat twenty cases for one hundred 
dollars. 

(). 42. That is five dollars a case where they tender Vou Tore than 
twenty cases? 

A. Yes. sir. 

(). 45. Is the heat in your present sweat-house dry heat ? 
A. Certainly: all steam goes through tron pipes, 

Q. 44. Through iron pipes’? 

A. Yes, sir. 

(). 45. There is no steam in the sweat-louse ? 

A. No steam. 

(). 16. Please state whether Mr. Abraham Robinson wanted you 
to adopt lis process ? 

A. Some two months ago he-wanted me to take his pratert, 

Q). 47. What terms did he offer vou? 

A. No special terms; there is a small royalty. 

(). 48. Plow much a case ? 

A. I] don't know; it was a question that came up unexpectedly, 
and he said he was not prepared to give terms, 


— 


(). 4 Please state whether vou would exchange the method by 


t 
which vou have been resweating tobacco sinee IS72 or 3 for Mr. 
Robinsons, if vou could rt tke thie « xchanee without any cost to 
yourself. 

A. No: I wouldn't make thre exchange, 

Q). 00. Why? 

A. | think | creed clearer colors ()}) tha leaf 

Q). 51. Do vou get any uniform dark colors ? 

; ef “=, sir: | always lid lane) Chisat Chae Vitpor or ~team has a tend 
ency to make it du 

(). 52. Dull and dead ? 


A. Yes, sir. 


. == lh ) , a2 } 4] . ] : : . 

3) ().53. When did vou have the process made vou now have 
. ’ ‘> 
In use—how long 


A. Tow long have [ used the process now in ust 


\. TL have used the pro | [ hiave now im tse 

> oo Li core thrat en \ am 4 fed Vou use | reall hy . 
fore 

A. In IS75 [used a vault, a stear vaul 


- . ' ’ ' ’ ‘ 
‘} ote. At thie Livni Vor] bicae] Pie) Process 1) tis¢ what did you ila? 


" 
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A. That time when I thought it was necessary to resweat it [ had 
it in a room similar to the one | haye now. 

Q.57. You say you had a vault in 1878. When did you discon- 
tinue that vault? 

A. Discontinue it? 

(. 58. Yes, sir. 

A. The firm broke up in 1874. ¢ 

Q). 59. And then after that you had no special proc “ess ? 

A. I had a tight box—a large bo4 that I put it into; it Was nec- 
essary to heat with steam. I was inf (Juincy four or five years ago 
with Harris, Beebe & Co.: there waé a class of goods that we had to 
have darker colors, and I took the’ leaf-tobacco and put it intoa 
large vat, where we steamed the stems some time; the steam colored 
the stems that are put around the leaf; we take and color them by 
steaming them. I have been doing that for the last thirty years by 
putting steam on them in New York city. There is a patent upon 
it by Benjamin Paine for steamingstems. That patent was granted 
either in 1859 or “60, wherein I had leave to use it. I had that 
right for that vat. : 

(). GO. You steamed the leaf—that is, vou steamed the stems ? 

A. The steam didn't get at the leaf much, for it made them too 
bark. 

(). 61. The stems are separate from the leaves to give them a uni- 
form heat around the entire leaf, lp they not? 

A. Yes, sir. 


‘7 @ @-. ee 


olS= Mr. BANNING: : 
(). 62. The leaves were in a separate box ? 
(Objected to as immaterial.) 
A. Yes, Sil 


Mr. Meunpy: 

(). 65. Now, please describe — that you have in use at the 
oer sent time. 

It is a room about sixtee n, feet long and about eight feet in 
width and about elght feet in hight. I have got steam-pipes run- 
ning along the bottom. I case my tobacco and put it in that room. 

(). 64. You stated something about having water in the room. 

1% Sometimes | put il little Water In the roo?n.. Mr. Robinson 
was up and examined it with a‘match, and saw that there was no 
water in it, and advised me to pat a little moisture in it. 

Ny 65. You say that process dges not require any water’ 

It depends on the amount of color it requires. 

= 66. You have no tank on the bottom of the process 54 

A. No. ' 7 

(). 67. You depend upon dry heat entirely ? 

Depend upon dry heat entirely; there is no moisture that I 
depend upon. [get good colors: without any dampness or air. 

(). iS. You calle | it dry heat : Vou color it dry, or whatever vou 
wished to get? ; 


. 
‘ 
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A. Yes, sir, 

Q. 69. Steam cannot get out through the pipes ? 

A. No, sir. 

(). 70. You say you use this steam for fine-cut tobacco ” 

A. Yes, sir. 

(). 71. Did you ever use it in the country ? 

A. In Quiney ? 

(). 72. Yes, sir. 

A. I used it there for fine eut also. 

Q. 75. Your object was, when you used it in 1877, to cure the to- 
bacco ? 

A. Yes, sir. 
old (). 74. So that it could not change the taste, but cured the 

tobacco ? 

A. Yes, sir. 

(). 75. Of course you didn’t tell evervbody about this; no one but 
you used it at the time? 

A. I went, for example, to Mr. Sutter and wanted to resweat his 
leaf, and told him how we did it. 

(). 76. And told him you had a Process for doing it? 

A. Yes, sir. 

(). 77. Did you explain how you did it ? 

A. I didn't go to Mr. Sutter. [ stated that example because T saw 
Mr. Sutter was present. 

(). 78. You didn’t go to Mr. Sutter ” 

A. No; I went to leaf dealers. 

(). 79. You don't mean to be understood that vou went running 
around to leaf dealers and told them how you did it? 

‘A. Yes, sir. 

(). SU. You told them all about it’ 

A. I have been resweating for dealers for a vear. 

(). Sl. You made no secret of it’ 

A. No. 

(). S2. Since the last vear? 

A. Since the last vear. When [ requested a man’s trade [ went 
to him and said: “T will sweat vour tobacco without moistening.” I 
told them that much. 

(). 83. That is all you told them ” 

A. Yes, sir. 

(). S4. You didn’t take them ‘Up to see the Process t 

A. I frequently took them: up to see the tobacco. 

(). SS. You dont mieah to “ay Vol wreave this process away thiat Way, 
do you ? 

A. Any customer coming up to look at the tobacco T would let 
them see it. I let Mr. Robinson do something T wouldn't do my- 
self—light a match. Mr. Robinson is an old acquaintanee—nearly 
twenty vears. 

(). S6. You dont mean to tell me that vou gave Vvour business 
away to the public—that Is. every bod) Whose tobaceo vou i sweat, 


, 


do you * 
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320 A. I don’t know howgto answer that exactly. A man said 


it was an infringement apon Mr. Robinson’s patent. In Mr. 


Robinson’s ease his steam is runing in wood and | — got my steam 
running in iron. } 

(). S7. Well, did vou tell evérybody or anybody just how to build 
the process of this kind and héw to use it ? 

A. Not everybody; I solicit¢d a man’s custom; [ told him how I 
would use his goods. ‘ 

Q). SS. Did you tell that may enough so that he could build this 
machine? ; 

A. He could if he had gumption enough about him. 

Q. S89. When you built the _ ateretonee for Freedinan did you build 
it just like yours? ; 

A. Pretty near. ; 

Q. 0. What difference did tou make? 

A. When I made FreedmaWs [ put a trough of water running 
through the middle or center f it. 

Q). 91. When did you build that one ? 

A. Two years ago. 

Q). 2. Two years ago what month ? 

A. In March. ‘ 

Q. 93. In March, 1879? <$ 

A. I think so. b 

w). D4. How did that work 7 

A. I supposed it worked wel and satisfactorily. 

Q. 95. It didn't werk as good as yours ? 

A. They are satistied with ij: [T wanted my own and wanted to try 
Mr. Robinson's patent, but he wouldn't tell me at that time what his 
patent Was. a 

(96. Well, Mr. Watt, what T want to know is this, whether that 
process of Freediman’s was as brood as that one vou Use as your owl 4 

A. It is not as well fitted as my own. 

(). 97. Llow do vou know tpt r 

A. Beeause I worked it tive months—from October, 1879, until Feb- 
ruary, 1SS0. 

Q. 9s. Did that do as good avork as your process t 

A. Yes,sir; generaliy. 
o21 () 99. Have no trouple with it? 

A. Sometimes it might oversweat, if they wanted to keep it 
long enough in the room to make dark colors. 

(), 100. Does vours ever oversWeat 7 

A. Yes, sir: if I let it overs4weat. 

(). 101. Which is the casiegt handling, yours or that of le reed- 
mans? 

A. IT don’t know; there is no difference; the handling of it is only 
putting the cases In and out of the room. 

(). 1o2. Which is the casiesé to mManage—which requir = the most 
diligence ? ‘ 

A. I don't know any differgnee in them; it is as easy to keep the 
supply of steam In one as the other 

(). JO}. In which Wis the tobi Cor Ths liable La dry out ? 


™ 
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A. It don’t dry out in either of them; the doors are closed; I think 
my room here is made better than Mr. Freedman’s, as it was for my 
own use and I knew what I wanted. there is some Interference with 
the plan, when making it for others; [don’t think his is as perfeet 
as mine. 

Q). 104. Since the experience that you spoke of with the one in 
Quincy and the one in Chicago in IS75, have vou made any other? 

A. [have fitted up a room for the Freedman’s for drying pur- 
poses. 

(QJ. 105. For drying tine eut? 

A. Yes, SIT. 

(). 106. That is an entirely different process, isn’t it? 

A. Not a bit; [fitted up a room twenty years age exactly the 
Sane Way for drving fine cut as resweating tobaceo to-day, 

(). 107. Did you ever have any window for ventilation ? 

A. No; we kept a little air in it, so that it would dry,and that led 
me into an inquiry, if | could dry without ecrisping it, by introdue- 
ng moisture, | could get this dry room so tight that nota bit of 

moisture could escape, and T could keep the tobacco in there 
o22 a week and it would het dry, and that is how | have pol my 
present dryer—sweat-room [ mean. 

(). 108. Well, Mr. Watt, this resweated tobacco is more damaged 
by it? | 

A. I don't know that it is. 

Q). 100. What do vou think of-i¢ ? 

A. | sweated it—thiat Is, When the manufacturer di mianded it. | 
did it for them. 

fy. 110. Tlow did you put the tobacco in the vault in IST5 

A. Sometimes T would hang it up; sometimes Pwould put it inte 
the case. 

Q). 111. The effect was the same in both cases 7 

A. depended on the nature of the tobaces. 

(). 112. Well, the etlect was the same on the same tobaceo ? 

‘A. Yes, SIV. 

Q. 115. Whether you put it into a box or hung it up? 

A. When'tobacco would want it P put it ina box to get the result, 
or if the result T wanted could) only be got by hanging, then | hung 
itup. IT wanted to cure it 

() 114. What result hie vou cre*| When Vou prtat iftomin bern you 
wanted to cure it? The result Was the same in both cases 

A. Yes, sir: the one came one way and the other the other to get 
What IT wanted. 

(9 115. Who knows about the use, at that tion of the vault 


). 

A. Thi re Was quite ch PiU er Gl tet eniploved there ‘al thiat 
tine. 

() 116. Give me their names and where | could tind therm 

A. T think it is William Carey: he is engineer on the same prem- 
Ixes: he put the steam-pipes in for me—I think his name Is George 
William Carey—and one of the members of the firm, Freedman, he 
Is Ina Clark-street liquor store; and some person on Randolph 
street: dont know his Picklre. 


24-87 
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s 
(). 117. You say there was a great tank of water in the box? 
A, No, sir. 
(). 118. What was it? » 
320 A. I had no water; I had a coil of steam- -pipes: I had a 


little petcock on the coil, of steam- -pipes which would admit 

the steam; and my son, William Watt, is with me now. Henry 

Fratun was with me at that timp, and Henry Terfurt is with Jacob 
Freeman, on Dearborn street. 

Q. 119. You say you like the result of your present process better 


than the result produced by the @rocess used by Sutter Brothers ? ' 
A. I don’t know how theirs affects the tobacco; I have never seen 
their process; there is a person who comes to me who used to get 
his goods at Sutter Brothers’, and. he likes mine better. 
(). 120. Have you ever seen any tobacco of Robinson’s ? 
I have seen all kinds of tobacco. 
Q. 121. You haven't seen it infoperation ? 
A. The other day I was in an@ saw them empty a case of tobacco ; 
it was more like P ‘hillips’ process than Robinson’s; it was a long 
room where they kept it. ' 
(). 122. You seem to think your mode of tobacco sweating, under 
your process, is better than any af them ? 3 
A. Yes, sir; I do. al = 
Q): 125. Does this resweating take the gum from the tobacco ? 
Il don't know; | think it daes. 
(QJ. 124. In tact, does it improve the tobaceco 7 L 


It changes the color and Im'proves the quality of the tobacco, 
| believe. . 

Q. 125. Would you say, on your oath, that that improves the 
quality of the tobaceo ? ; 

A. Yes, sir. 

(). 126. Tlow much does it ? 

A. IT can't sav: Tam not selling resweat tobacco—it will take per- 
sons who know something about it. IT don’t know how mueh it im- 
proves it, or What price it sells fort [saw Sutter Brothers drv it. 

Q. re Suppose | should bring some cases of tobacco to your 
house; at whose risk would it be done ? 


“ Yours. 
O24 (Q). 128. At my risk? . 
A. Yes, sir. ‘ 


. 12% You are not Willing to take the risk ? 

A The reason is they don't pay'me enough to pay running any 
such risks. * 

(). 1250), There Is consid rable risk in sweating tobacco ? 

A. Yes, sir; neither would T guarantee that all tobacco will pro- 
duce good colors: some tobacco will come out just right, and some 
will come out too tender. 

Q. 151. Have vou ever lett it in tho long? 

A 3 usually trv to take It out the day before that happens, 

Q. 152. You dont want to run any such risk as that”? 

AY | dont like to spoil il rans tobacco for lim. 
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(). 155. Now, if you use too much heat, and Jeave the tobaceo in 
too long, that smells bad, don’t it, Mr. Watt? 

A. It don’t with my process. 

Q. 154. Don’t it smell sometimes when you turn the heat off? 

A. I never noticed it, unless often ammonial tlavor. 

(Q). 155. You use ammonia in it? 

A. No, sir; there is a great deal of ammonia in tobacco. 

(). 156. What I mean is this: If you dont know just low to put 
it In, and if you leave it run a littie too long, overheat it, don’t 
watch it, does it spoil $ 

A. Yes, sir. 

(). 137. It will smell bad ? 

A. No; it does not smell bad by my process. 

(). 158. Perhaps vou will understand by smelling bad it will get 
to smell what is called the sweet Kentucky smell ? 

A. I don’t think that T ever let it run to what is called the sweet 
Kentucky smell. What is the sweet Kentucky smell ” 

QJ. 150. Smell like plug-tobacco ” 

A. That is Connecticut tobacco. T never left it dry to perfume it. 
There is a smell that IT have observed by resweating in the Robin- 

Son process which | didn't like and Hever expe rhemce Ty Tbe, 
O25 (). 140. But is it not a fact that when tobacco is over- 

heated in any process there occurs this smell like plug-te- 
bacco ? 

A. No: not like plug-tobaceo ; it is not from that it aeguires a 
bad smell; I don’t experience it in mine: [| have sometimes, in 
making experiments in resweating tobacco, tried to sweat it without 
airing it, and in that case it would throw out the gum: on the out- 
side and make a bad smell, 

(). 141. Well, if some of Vour Customers told vou that some of 
your tobaeco had a bad smell what would vou say ” 

A. They might say so. 

(). 1-42. Have they told you so” 

A. Not very often. 

(). 145. They have told you so? 

A. Sometimes they say they don't like the fhavor: sometimes they 
say they dont like the Tine 1] Sometimes the ¥ say 1 Is Teen te ryele | 
SOnpetinnes | took thy orleinal tobaece ithe Inproved thi = Prie if by 
resweating it—that is, take off the moisture and remove the gut 
[ will show vou some bad tobacco if vou want to see it 

(). 1-44. Your proce “sis a Ve ry Pi tie pr rece maz 

A. Not very extra; To think T. could improve it; I think | can 
Improve it. 

(). 145. How would you improve it 

A. That is my own business; [suppose I] would improve it but 
for the lack of Tate 

(). 146. You are not willing to tell how to improve it 

A. IT don't know that [T can tell 
() 147. Tn every instance do vou tell vour customers ? 
A. It depends upon. 


| j 
custom: for instance, if | wanted to vet Sutter Drothers customers 


‘ liti- lide i i | piei vet te) = beryl e? eiriae 


an i ek a es ae a 
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away from them I might persuade tlic 4m that IT had a better way to 
place the am-onia in it, and that is, place the nicotine which gives 
the taste and the nocitine which gives the flavor better than Sutter 
Brothers ; [ might do so. : 
326 Q. 148. You ‘would go to your customer and explain to 
him the chemistry of the thing—you would explain to him 

that it Is necessary to retain all the nicotine and nocitine, and that 
he should come to you and give you the work ? 

A. I might use the argument that I could do the work better 
than anybody else. ' 

Q. 149. Do L understand you to say that you never in any in- 
stance put any water in the process ? 

A. I have done so. 

(). 150. You sometimes do? | 

A. Yes, sir; I sometimes put a can of water in; when I find my 
tobacco too dry [ sprinkle it. 

Q). 151. Isn’t there a pan of wi iter in there? 

A. No pan. 

Q). 152. Isn't it a fact that there is some water in there now ? 

A. All the water that is in there-is in iron pipes. 

Q. 153. Isn't it a fact that there is water In there now ? : 

A. I think there ts. | , 


2m i ; | 
Redirect examination by Mr. BANNING: 


_ 154. Please state when it was y when you were in Quincy as you 
ae ave mentioned ? 

A. Four vears ago. 

Q. 155. With what house ? 

A. Ilarris, Beebe & Co. : 

(). 156. Please deseribe and let us know how you resweat that 
leaf-tobaceo which you have described as having resweat in the vat 
that vou had for steaming the stems. 

A. Put it ina box and put ¢ in the stems. 

(). 157. That is, a box or dryer held the tobacco ? 

A. Yes, sir; it was fora trade we had in Philadelphia to compete 
with dark goods in New York, and we had to supply it to come to 
the colors. 

(). JOS. Steam was not let into the tobaeco-holding box”? 

A. No. | 
). 159. To moisten it. 

A. The stems were wet ? 
2. 160. tg at effect did they have on the color ? 

. Darken it. 
27 (). 161. Tlow mueh did vou resweat In that way 

A. TI can't say exactly: “om ‘thousands of dia 

). 162. All that vou wanted of jt? 
A. Yes, sir: all that we wanted. 
165. Please state whether vou kept or tried to keep this method 
of resweating a secret, 

A. Of course T didn't let every one know about it. 


7™~ iene... 


- 
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). 164. Did the people know of it in (Quincy ? 
A. The workmen all knew of 1t. 


Mr. Munpy: 


Q. 165. The workmen were all instructed to say nothing about it? 
A. No, there was no seeret about it. 


Mr. BANNING: 


(). 166. These workmen, could they have built and used just sueh a 
process—that is, could they ” 


(Objected to as leading and not a proper way to examine a 
Witness. ) 

A. Yes, sir. 

(). 167. Please tell us whether in the resweating that you did in 
1S72 or 1875 the workinen knew how it was done. 

A. Yes, sir. 

Q. 168. Did you place any Injunction of seecreey on them? 

A. No,sir. 

(). 169. Did you try to keep it a seeret? 


(¢ jection to all this kind of testimony ils le cudinige.) 
A. No. 


(2. 170. Please state whether in your present sweat-house — is a 
dry or moist atmosphere” 

A. It is usually moist from the tobacco; the tobacco is made wet. 

(2.171. When it is put in? 

A. Yes, sir; at Mr. Robinsonssuggestion [puta pan of water in 
it to ke }? it from CYIspinige the tobacco Is wet and peut In a box. and 
all it requires is heat, excluding the air, 

(9.172. How much did it cost you a case to resweat tobaceo ? 

A. Well, I don't know. 
oes (). 175. As near as you can state it? 
(Objected to as Improper.) 
A. Well, about four dollars. 
Redirect : 

(). 174. Are you sweating for more persons than Mr. Tausig ? 

A. You, or. 

(). 175. Have any of your customers been dissatisticd with the 
work vou did? 

A. ] don't know. 

Q) Lit. Thev were satisfied with it? 
a. 3 


‘ ‘ . 
ed . } . — . ‘ . no | ‘ ; . . . e* . ;' 
| 7 | Piel VO i le ~\We i' etl \ Leoly ‘ ’ .* i DALEY Be { (eiteli lj a\ Mfill I 4 


a * ‘ : . : ‘4 ‘ a 
Pa) le this , Bee. CVE we wt\ Perris Siatistied 


. ° ‘ ‘ 
hd ee . | 
(>) J7S. What did vou charge them: ? 
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Mr. Munpy : 

Q. 180. What was the instruction to the workmen i in Quincy about 
telling other people what was going on * ? 

A. None whatever, 

Q. 181. Did they know how long to keep this tobacco in the vat 
among the stems ? 

A. They would know when it was. dark enough; if I sent them 
to look at it they could tell whether it was dark enough. 

Q. 152. You kept the management in your own hands? 

A. I had the general management of the factory. The instruc- 
tions to them was the same as all the rest of the work. There was 
no secret about it. 

Q. 183. No secret among the workmen that was about the pro- 
cess ? 

A. No, sir. : 

Q). 184. Was there a single man there that could have gone and 
colored that leaf-tobacco and sweat it successfully ? 

A. Yes, sir. 

(). 185. What was his name ? 
o2)) A. William Watt, my son, the engineer on Michigan avenue. 
They were there in Quiney with me, and understood the 


business as well as I did. 
JOHN WATT. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the Sth day of April, A. D. 1581. 


Present: Mr. Mundy and Mr. Adcock, for the complainants; Mr. 
7 Banning, for the defendants. 


Wittram Warr, a witness on behalf of the defendants, being first 
duly sworn, was examined in chief by Mr. BaNNinG, and deposes 
and says as follows: 

Q). 1. Please state your name, age,. residence, and occupation. 

A. Willis ami Watt; 59; resweating tobacco; 457 Fulton street. 

Q). 2. Are vou the son of John W att, who testified here yesterday ? 

> Yen SIP, 

How long have you been engaged in resweating tobacco in 
eitv of Chicago? 

A. For the last twenty-five years. * 

(). 4. Leaf-tobaeco ? 

A. Yes, sir. 

Q. 5. Please state if you are acqtiainted with what is called. re- 
sweat tobacco. 

A. Lam. 

Q. 6. Did you ever resweat any ? 

A. Yes, sir; with my father; not by myself. 

(). 7.’ You are with vour father ? 

A. Yes, sir. | 

(). 8. Please state if you resWeat tobacco as far back as IS72 or 
1873? 
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(Objected to as leading.) 


A. Yes, sir. 

Q. 9. When was it and where wa’ it? 

A. It was in the year 1873, 0n Michigan avenue—I51 and 2, Mich- 

gan avenue. 
v0 = (10. What was the name of the company ” 
A. Hart, Watt & Company. 

Q). 11. Please state how you resweat tobacco on Michigan avenue. 

A. We had a vault; had a number of steam-pipes in the vault, 
and had the tobacco cased and put it in a box, and put it in that 
vault or tight room. 

(). 12. Was the vault tight? 

A. Yes, sir, 

(). 15. By easing tobacco, what do you mean ? 

A. Dipping it in water. 

(). 14. ‘To moisten it” 

A. To moisten it. 

Q.15. What kind of boxes did you put it in? 

A. Pine boxes. 

(). 16. Were those boxes put Intothe vault? 

A. Yes, sir. 

(2.17. What was the object of this number of steam-pipes ? 

A. Soasto make heat in the room. 

(). 1S. Was there any other moisture admitted into the room ex- 
cept that which is done by the tobacco ” 

A. There Was a valve Which had been there some time to let the 
steam Into the room; that formed.a moisture In the room just: the 
same as the water 

Q.19. When you turned this valve or petcock, do you eall it ? 

A. Yes, sir. 

(). 20. Was the steam admitted into the vault 7 

A. . would esc: itpre into the vault. 

(). 21. [low long would you keep the tobacco subjected to this treat- 
ment . 

A. From three to five days—as depends on the quality of the to- 
bacco; some will stand a little more: some won't stand as mueh. 

() 22. What was the efleet on the tobaces ” 


« 
A. Darken it. 
(). 23. Darkens the color ? 
A. Yeu sir. 
(). 24. Was this le af-tobucco which vou have been ad aking of? 
A. Yes, SIF. 
edd (). 2. State if vou have res Weil tohbaceo spice thie oe ana, 


If sopwhen and where. 
A. We resweat in Quincy, [lines 
(). 26. What house were vou with ? 
Ilarris, Beebeanad Com puny 
(). 27. Harris, Beebe and ¢ ompany 7 
A. Yes,sir; in IS76. 
(QQ. 28. Was your father there ? 
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A. Yes, sir. 

Q. 29. What time in 1876 was this? 

A. It was between June and August; I can’t tell just the exact 
month, but think it was in June, and we were there about six months ; 
were there after that. 

Q. 30. When did you go to Quiney? 

A. It will be five years the latter part of this month. 

Q). 51. April, 1876? 

A. Yes, sir. 

(). 52. Please state how you sweat tobaeco Hn (Juincy—leaf-tobaeco 
am speaking of. 

A. We had a large box out in the area of the building—that 1s, 
kind of vault-like—had a box made there as tight as it could be 
made; we had a steam-pipe from the engine running through it, 
and put in tobacco stems, and after that we put our cases Inside of 
them and covered them over with more stems, and turned the steam 
on them into the large box. 

Q. 33. You say the leaf-tobacco which you put into that vault 
were arranged in bulk or boxes ? 

A. In boxes. 

(). 354. What kind of boxes? 

x, W ooden—pine boxes—tobgcco hoxes, 
). do. Tobacco cases”? 

A, Yes, Sir. 

Q). 56. Ordinary cases ? 

A. Yes, sir. 

Q. 37. The tobacco is packed im ? 

A. Yes, sir. 

Q. 38. Was there any moisture admitted into that room except 
that which was in the wet tobacco stems? 

A. We had a steam-pipe that was perforated—that was filled with 
little holes; we turned the steam on and let it run in that way Into 

the large box, 
ov Q). 59. Let the steam escape into the big box ? 
A. Yes, Sir. 

(). lO. Flow long did you subject the leaf-tobaeco to that treat- 
ment? 

A. From three to tive days: sometimes more, 

(). 41. What was the the effect on the tobacco ? 

A. It made it darker, of darker colors. 


a 


( 


) 


d. 42. Hlow long did you resweat tobacco in that way at Quincey * 
A. About the time we were there, some five or six months. 

Q). 45. Please state whether the resweating Was satisfactory or suc- 
cessful. : 

A. It suited the customers that wanted it. 

(). 44. Who was that resweating done for; do vou remember? 

A. Well, the party we were selling it to? 
(). b>. Yes, Sir. 
A. It Was a house in) Phailaed Ipliia. 
(). 4h, Do you rem niber the name of that house? 
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A. I don’t remember, but I have one of their cards at home; I 
thought of bringing it down with me, but | forgot it. 

(J. 47. Can vou ascertain the name ” 

A. Yes, sir. 

(). 48. Please state whether there was any patent on the way you 
resweat tobacco in the vears IS73 to “6”? 

A. No, sir. 

Q). 49. Did vou ever hear of any one having a patent on that way 
of resweating leaf tobacco ? 

A. No, sir. 

(). 50. Did any one object to your reswWeating tobacco in that way 7 

A. No, sir. 

(). Ol. Did anv person beside vourself and father know how to 
resweat tobacco in that Way ? 

‘A. a Sir, 

().. Please state whether vou ever Ini ade any etlort to kee } It to 
yourse ir 

A. No, sir; the sweat-house was outside in such a position in the 
yard that evervbody could see it; the neighbors would see the whole 

performance ; Itwas done outside; it was a publie institution, 
H  & (). 55. When vou were resweating with the vault did others 
beside vourself and father know how you did it? 
A. Every man in the building knew it and saw it done. 


Cross-exatpination waived, 


WILLIAM WATE. 


Testimony taken before Henry Wy Bishop, master in chancery of 
said court, Wednesday, the loth THe of April, A. D. 188]. 


Present: Mr. Mundyand Mr. Adcock, for the complainants: Mr. T. 
A. Banning for the defendants. 


W. Carry, a witness on behalf of the defendants, being first 
juls sworn, Was examined in chief by Mr. Banning, and deposes 
and says as follows: 


(Q). 1. Please state your name, age, residence, and occupation, 
A. GW. Carey: age 53: engineer: residence SO) Flournoy; 152 
and 3S Michigan avenue. 
(). 2. Are you acquainted with John Watt and William Watt 
A. Yes, sir. 
().. - How long have vou known them ” 
A. should think about bitten Vears ; rt prpderdat bo lrbeore it rrpterlit 
less: I should think about fifteen Vears 
d. 4. Were vou ever in the employ of Mr. Jolin Watt 
A. Yes, sir. 
? »n we hi re was this” 
‘A. | forget the rurale ,. Se North Wate rsirect: 1 Was ricrhit near 
the bridge; I don’t remember the nutibe 

d. 6. What was the name of the firm at that time? 

A. It Wiis Jacol lh reedim iti. 

Q). 7. What vear was this” 
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A. I can’t give the exact year. 

(). 8. Were you ever in the employ of Hart, Watt and Company ? 

A. Yes, sir. 

Q. 9. When was that ? 

A. I think it was in 1875. 
(). 10. Where was their place of business ? 
53) A. First in Areade court, and from there to 152 and ’3 
Michigan avenue. 

(QJ. 11. The same place where you are now employed ° ? 

A. Yes, sir. 

(). 12. What was their business in 1872 and °3, when you were 
with them ? 

A, Mi anufacturing fine-cut tobacco. 

Q. 13. Do you know of their ever resweating any tobacco in 1875? 

A. Y. eS, SIT. 

(). 14. On Michigan avenue ? 

A. y Cs, sir. 

(QJ. 15. Please tell us how they dic it. 

A. They used to, in the first place, put a coil of steam-pipes into 
the vault in the basement, put a door on to keep it tight: then we 
put up a small seantling to put laths on, filled those laths with to- 
bacco and placed them in the vault, put on the steam, and elosed ‘ 
the door. 

(). 16. How else did they resweat tobaceo in that vault? 


») 


(Obiected to.) ° 


A. Sometimes we used to put it into cases, put the case in the 
vault, put the stems around it, and put the steam on. 

(). 17. What do vou mean by putting it into a case ? 

A. Into a pine box, as tobaeco often comes from Cincinnati. 

(). LS. Where did they put this box containing this leaf-tobaueco— 
where did they put it? . 

Put itinto che vault; fillit up around with stems and put steam 
on to cure It. 

(). 19. Tlow was the heat admitted into the vault? 

A. From the boiler through steam-pipes. 

(). 20. Did the tobaeco whilé in the vault have any moisture ? 

A. Yes, sir; we puta petcoc ‘k in the coil, and Opene “l that to vive 
it What steam they thought sutticient, then closed that, and put the 
steam in the coil to vlVve it the hecessary heat, 

21. What kind of tobacco was this that they subjected to this 
resweating { 

A. Well, it was leaf for manufacturing fine-cut, and was princl- 

pally Connecticut leaf. | 


DOO Eo + 4 ac Was leat-toliaceo ? 
A. Ye . 7 
Q. 23. What, ony, effect did this resweating have on this leaf- 


tobacco ” 
A. Well, as [ was not working on leaf then, | don’t know as I 
could give you only hearsay as to that. 


a — 
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(). 24. Did you ever see Mr. Watt and his son resweat tobacco in 
this vault, is you have desert bed 4 

A. Yes, sir. 

(). 25. Please state whether you ever worked anywhere else besides 
on Michigan avenue with Mr. John Watt and William Watt” 

A. Worked at Quiney. 

(). 26. What house were you at at Quiney ? 

A. Harris, Beebe and Company, 

(). 27. When was that? 

A. I think it was four or five Voeurs apo. lam sadly defective mn 
dates. 

Q). 25. Wasany tobacco resweat by them while you were employed 
with them in Quiney ? 

A. I think there was. 

().29. Please state how it was resweated. 

A. There was a large box made outside of the building and steam- 
pipes running Into it from the bother; the box was covered ; they 
used to put tobacco into it and sweat it. 

(). 50. Tlow was the box heated ” 

A. With stean-pipes from the boiler. 

Q. 51. Where was the boiler” 

A. The boiler and engine were dn the rear of the lactory 

(). 32. Tlow large was this box or room ”? 

\. T should think it was erght or six tocight feet—it might have 
been more—long, and [ should say four to six feet wide, and probably 


five tosix feet high. 
(J. 55. State whether it was a tight or open box. 
A. It Wiis supposed to be tight. 
Q). 34. Please describe, as far as you can, how tobacco was sweat 
In that box. 
A. Well, | hever hiv anything ce do pi rsonally with the 
doo sweating of it—only IT know that it was done: IT saw them 
put boxes In and saw them taken out, but never lad ‘bth thing 
to do with: if miveelf, 
(). 35. Do you know of vour own knowledge as to the construe. 
tion of this large box and the manner in whieh ot was built 
A. T ean't swear whether there was a coil in that box or not: | 
know the steam was let into it: I saw the steam come out: as to 
whether it was a coil | cant remember 


(0.56. Are vou positive that steam was admitted into it? 

A. | itm positive is to thist 

(). 37. Twill ask vou whether, during the time of this resweating 
on Michigan avenue, in IS7T3. and during the time of the resw 
Ing that vou lave testified about on Crime v, any atterapl was maaede 
Te Keep it secret, or Wie ber It Wits pie Hh | 


‘' 
. ‘ : 4’ 3 & @ . eS , I , , 
; | | Tit + ¢7 ke rie \\ ee | satay «i Ler lagei (ft) Reed j “ea hs 
> : 
Cross-examination by My \ 


i ; ' os . . ; 
(J. oe, \Ir ( urecy,. Wiieli »* . jecqt ae 5é%. ¥ etPri; Liiié Pelicr piete tes 


A. Yes. sir: my family lived here 
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Q). 39. Did you see anything of the Watts after you came back ? 

A. Yes, sir; I saw them oceasionally. 

Q. 40. Did they ever take you to see a process that they had built 
for resweating tobacco ? , 

A. I don’t remember now; I don’t call to mind of their ever 


taking me to see any process ( xcept at their own factory. | 
Q. 41. Did they t: ake you to the factory to see the process? | 
A. I worked for them at their factory. | 
Q. 42. Do you remember of seeing an iron tank? | 
A. Yes, sir. 
Q. 45. Whereabouts was their factory when they had the iron 

tank’? 


A. 59 South Canal street. 
(). 44. That was before they moved to their present place of busi- 
ness on Lake street? 
A. Yes, sir; it was. 
(). 45. Please describe that iron tank process. 
A. Well, as [can remember it, [ should say the tank was 
Sor Six or eight feet long; it might have been longer, but, as I 
see it in my mind’s eve now, IT should say six or eight feet 
long, and about four to six feet wide, and I should think four feet 
high. | ‘ 
(). 46. It had a tight-fitting cover? 
A. - had a wooden cover, fitted as tight as possible to iron. 
(). 47. What was in the bottom? 


A. r coil. ‘f 
(). 48. A coil of steam-pipes ? | 
A. Ye eS, SIP. | | 
(). 49. What was over the steam- pipes t 


) 
. 
A. There was a sheet of iron laid over the steam-pipes. 


QJ. 00. Tlow was the tobacco put in? 

A. There were pieces pul in the side, so the tobacco would not j 

. ° ° . . . | oe 
strike; then it was put in onsticks; I don’t remember whether they | 


were laths or not; sticks divided the hands: it was putin until it 
was full. 
ol. It was fall when you saw it? 

A. It was put in until it was full comfortably, so that it was free. 

QJ. d2. About when was thjs, as near as vou can recollect” 

A. [don't remember the vear: IT have been in my present place 
over three vears; [ worked for them, I should say, four or five years ; 
I cannot swear to the time; [ have no memorandum of it now. 

Q.o5. It was subsequent to their operation in Quiney, was it? - 

A. It was after they came from Quincey. 

of And after their operation at 152 and °3 Michigan avenue? 


A. Yes, sir. 
(). oo, Before they went toithen present De ice of business ? 
- Yes, Sie 


G. W. CAREY. 
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Testimony taken before Henry W. Bishop, master in chancery of 
said court : 


SaTunDay, the loth day of April, A. D. USS. 
Present: Mr. Mundy and Mr. Adcock for the complainants; Mr. 


T. A. Banning for the defendants. 


en eee re- 
* > . ° m > 
oe called, was exam ned in chief | Vv Mr. BANNING, and deposes 
and says as follows: 


(). l. Please sti ite whether you showed anvbody or explained to 
anvbody how vou were resweating tobacco in the vault on Michigan 
avenue in IS? >: If so, ple: ase give their names. 

A. LT showed it particularly to two manufacturers, Allen and Ellis, 
Cincinnati, and, I think, Mr. Baker, of the firm of Spaulding & 
Merritt, of this city. 

(). 2. Please state how you came to show it to those gentlemen— 
that Is, whether they came and asked vou about it, or how. 

A. They came to see a dryer that L hicel working, and while there 
I took them down into the cellar and showed them this vault. 

(). 3. Did you explain to them how you resweat tobacco ? 


(Objected to as leading.) 
A. Yes, sir. 


Q. 4. State what, if anything, vou may have told them about 
keeping the matter a secret 
A. I said nothing about keeping the matter a secret 


({ Ibiect d te fis There Te ym titted)’ ) 


(). 5. Please state whether you have examined to ascertain par- 
tronlarly the vear which I Vou resweat leabtobaceo In Quincey, as 
testitied to hy you the cot hae r | iv. 
A. ISG 

w. &. Please state how vou are able to tix thy titre 

A. My contract commenced on the first of \pril, ISTO, and I was 
trving to look up the original contract, but TL found a number of 
letters that were addressed to mie while in Quiney 

(). 7. Please look at this fetter and envelope, addressed to“ John 
Watt and Son, in care of Harris, Beebe and Company, Quiney, Ih- 


nots, post-marked on the envelope August PSth. and dated 
epeaet August l7th. IS76, in the letter. and state whether that letter 
was received by vou during vour stay in tain 
A. Yes, sir: it Was recerved by om Cdavnen 
Q. S. Here is one dated June 21st, 1876 
A. | received threat rise i reo mt te etn) dryer: thicat | hisacl 
manufactured for Fraser ane ¢ 
eo Here is one dated June Sth. S76. and another J rly hth 


~ . , ; . 
. batc vehiothar ¢i ta itrme wo , | am cnencl aout 
ISyh estiite Wilt je’ i at _—s ’ , 4° “ . Ft & 3 Let] ’ : , ‘ i" s ‘ , ] 
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Q. 10. Please state about how much leaf-tobacco you resweat, in 
the way testified to by you the’other day, in that vat in Quiney ? 

A. Well, it might be about from five to elghit thousand pounds, 
[ should think. I am not certain about the amount—about that 
quantity. 

(). 11. Please state where the steam that was admitted into this 
vat, as testified by you, came from? 

A. Got it from the boiler; had a pipe—about three-quarter pipe— 
and bored a hole through a stone wall and run it into the room 
containing the stems. 

(Q). 12. What boiler was this the steam came from ? 

A. Boiler we used for running the works. 

(). 13. How far did it stand from the vat or sweat-room ? 

A. Well, it might be twenty fect. | 

Q). 14. Please state whether the case containing the leaf-tobacco 
rested on the steaml-plpes In the bottom of the sweat-room, or how? 


(Objeected to as leading.) 


A. We had a double bottom to prevent the tobacco from getting 
down on the pipes and getting wet; there was always water in there; 
the steam-pipes were in the bottom. Tho steam always got out at 
the ends of the pipes and condensed and kept sufficient water in the 

bottom of the sweat-room, as we kept up the circulation of 
O40 steam. | think there Was a pertorated pipe, and, at least, 
they were all kept open at the end of the pipes to let the water 
out, as it Was condensed in the pipes there was always water in it. 
Mr. Munpy: 

Q. 15. Damp? 

A. You ar; always damp. I, remember we had a little gutter and 
bored a hole to let the surplus Water out. 

Mr. BANNING: 

(). 16. Please state if vou understood the effeet of the moistened 
heat on the leaf-tobacco which you resweat, 

= I did: pe reetly. 

1,163. Please state what yvou*used after returning to Chicago, at 
56 Canal street. , 

I had an iron tank there. 

(). 17. Please state why vou used an iron tank. 

A. Well, | wanted to geta tigdit box that would not evaporate or 
emit moisture, because if the evaporation got out of the ease it would 
annoy mv neighbors; there were other tenants.in the building. | I 
didn't want to annoy them and ‘cause trouble by the smell of the 
heate : nee coand by the ammoniacal smell made by the tobaceo. 

(). . Please state e whe ther or shot vou adopted this metal tank on 
Phe hs of any lissatistaetion With the mannerin which the resweat- 
Ing was done In Quiney. 


(Objected to as leading.) 
A. No. 
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Q). 19. Please state how long you used that vat or sweat-room at 
Quiney. 

A. At Quincy ? 

(). 20. At Quiney. 

A. I was there seven months, and used it five months out of the 
seven. 

(). 21. As long as you were there ? 

A. Yes, sir; as long as | was there. 

(). 22. How did you leave it when you came here? 

A. Just as I had been using it. 
ot] (). 25. State whether it worked successfully or satisfactorily 
or not. 

A. It worked satisfactorily ; it brought out the dark colors satis- 
factorily for the customers. 

Q). 24. What was the name of the house in Philadelphia that you 
did the work in Quiney for? 

A. Holl and Company. 

(). 25. Tlow do spell the name? 

A. B. F. H-o-l-l and Son, North Third street, Philadelphia. 

(). 2th, Please state what Is resweated tobacco, 

A. It is putting it through another sweat. 

(). 27. Is that curing it” 

A. That is curing it. If not sweat enough, itis put to sweat again 
and cure it. Resweating is curing. 


(‘ross-examination by Mr. Mi heaPu 


(). 25. Do vou ever have any complaints about thisat re <weating ? 

A. About what ” 

(). 29. About that resweating recentiy ? 

A. Not many; sometimes maybe some of the customers may com- 
plain a little. 

Q. 30. | will ask you, Mr. Watt, 1 you know anvehing about this 
business of painting cigars ” 

A. Not personally: | know it ts done. 

Q2. 51. Do you know whether the color comes off? 

A. I have heard Mr. Robinson Say so \lr Llobinson used tor clenl 
extensively in this coloring busin ss te hore tie cot thits ~We ithe pre- 
CUSs. | saW it berg done iil lis HiCbOry, L]e hia il virl thre me riaik 
ie il book : that Is, spreading the le uiVes OvVvel bie r kenge ‘*. ane ~ bye thy tl 
took a sponge and dyed it over 

(). 32. Now, Mr. Watt, why do you explain this operation ? 


» me 


A. You asked me. 


Q. 55. Did it come off on the lips of the smmoker”? 
A. | have never seen it. 
CQ). ood. Did vou see the man take and rub the pecatnat off with lis 


fingers ” 
| A. Yes, sir: he said he did. 
d. 59. They came out of the box of painted eigars? 
A. Yea, olf. 
(). 36. That was at the store of Mr. Tausie 
A. Tausig; ves, s1r. 


. 
. 
e . 
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i 
Q. 37. And the person that tried the experiment went into Tau- 
sig’s store ? , 


A. Yes, sir. 

(). 5S. And you asked to see some of those painted cigars ? 
A. Yes, sir; the young man vélunteered to show them to us. 
Q. 39. And some paint came off of the cigar in handling ? 
A. Yes, sir. 
JOUN WATT. 


Counsel for complainants asked counsel for defendants how many oe 
more witnesses he intended to examine in Chicago? 

Counsel for defendants replied that he expects to examine no more ‘ 
witnesses In Chicago, but the ev ide nee of the witnesses already taken 
not having been written up so that he has had no opportunity to ex- 
amine it since it Was taken, he camnot state positively that he will not 


‘all any more witnesses, 


. : . +... ° : . 
Testimony taken before Henry. W. Bishop, master in chancery of 
said court, Thursday, the 31st day of April, A. D. 1SS1. 

® 


Present: Banning & Bannidg, solicitors for defendants, and 
Mundy, Evarts & Adcock, complainants’ solicitors, 


Louis Speen, a witness on behalf of the defendants, being first - oe 
duly sworn, was examined in chief by Mr. T. A. Banning, and de- 
poses and says as follows: 

Q). 1. Please state your name, residence, and occupation. + 

A. My hathe Is | uls Spechit ; ave . 46: Occ Upation, tobacco the 
facturer; place of residence, Chiéago; place of business, 302 and 34 

North Clark street. 
O45 QJ. 2. With whom are you connected in business ? 
August Beck & Co. * 

J. 5. What position do you odcupy * 
A. Tam superintendent of th® works. 

f. 


; 


Q. 4. Do vou manufacture ANN cigars ” 
A. N << lo: il’s, 
(). 5. Please state whether vou know what is ealled resweat to- 
bacco” * 
A. To resweat tobecco is to color it; to make, for instance, green 
colors dark, and it is done for the purpose to make it burn white 
also. ‘ 
(). t). Please <tate whe ther vouyever resWweat any if af-tobaeco ? 
A. IT have resweat leaf-tobaceg as far back as 1] can recolleet— 
sinee 1TS65. : —_ 
(). 7. What kind of leaf-tobacfo do you have reference to; for 
Cigars—any Wrappers ? 
A. It was not used then for cigars: it was used for smoking to- 
baccos—what IT resweat at that thigne. 
(QJ. S. Please state whether you have resweat tobacco since; if so 
state when and where. . 
A. I have done it most every vear with the exeeption T was out 
about One vear—oill of the businés-< inn that time. The rest of thie 
time | have done it lijerst Vours richit nlone, 
——_ 


‘ 
‘ 
. 
® 
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(). 9. Please describe how you resweal tobacco, say during the last 
eleht or ten vears t 

A. I have sweated in bulk and also in original cases. By bulk | 
mean we take the eases—for instance, 10 or 20 cases—and then we 
pile itupina large wooden box, or else a tight room; that Is the way 
it was done always. 

(). 10. When vou resweat In bulk, vou mean? 

(Objected to as leading.) 

‘A. Yes, sir. 

(). 11. Please deseribe the apparatus and room which you have 
used for the Purpose of resweating leal-tobaeco for the last S or 10 
Vears., 
4% Well, inh the first place, we hac il large box, probably 1? to 
ob lt feet long by L feet wide and three or four feet liitgh, anid 

then we had fixed upa large room besides—a room where we 
could put in at least ZO to 25 cases—a tight room, and puta few 
steaiu-pipes all around and on the bottom also, so as to give it just 
the temperature we wanted, and we heated it sometimes up to 150 
or ZOO degrees, Just according to what the tobacco require d. Some 
tobaccos sweat Casy and sOodiie’ dont , Somme We could cre done 1) two 
or three davs and “OTe took two Wee ks tor ore it color (f, 

(). 12. Llow «id vou peut the tobaceo im this large room whieh you 
have been describing ? 

A. Well, iis | sav, We have petal if in piles, and also In Cases, 

). 15. What kind of cases ” 

A. Just the ortginal leat cases. 

(). 14. The ordinary eases tobacco is packed in? 
A. 
alwavs tobacco cases, 

(yo 15. Please state what effect this resweating would have on the 


Ordinary Cil-es : well, SOTePinies there are other CUsCs, beurt 


tobpaecce iis to color, quality, VC 
A. The ( thet it higes ati it Is to bie it if through: thy Heist stein we 
the darnipuess draws risclat through, 


] } : } < 
aiwilVs ict ltite if Chiutin yy lim il ‘ ict Lj 
and an that wav it sweats and colors it dark. 

) 


(). 1t. Wa- there any steuuli suedtnaitte 7 ltile this large Pemotn . 
Objected tir.) 


A. Yes, sir, We had open steam-pipes where the steam was 


blown riot out into the water—arrancements where the water ae- 


! ? *] is . ’ } ’ ’ ’ | . I 
Cubitiiated In wit HiVesteatn Used tocwo rigitin there so as to make 
e ‘ , , . : . > ‘ ; 
it Lreoil and make tie Vapor geo strait throtigts the root and make 

.% ’ , } . : } } ’ , , " ‘1 : nee 
the st itn ti] the whol Pevootr, ADD teesteies that we had all round on 
thie sidies of thie rooth steath-colis! so aus to vive ft the bheeessiai rl lieut 
as miueh us Wwe Wal i. 
; 
() iv ae \ i) pee cf 4 = ¢} ; 
? ’ o- 
\ Wi “1ice Wes i il ! 1} Liat was pel Heatly Pp Or & 
Vears at [ «| LRTOW OXACTIN ly ect tryet Vas a room 
4m Fy t . $F ly ‘yT\ ? | \ rt ’ a | Bf ’ 
+? , bined i}? iiPewel Wii i Viim | j i ‘ | ql’ ob] j j } 
, ’ . 
1} red “[treets | I ‘} i irere ree i if beet Live _ Wii bi Xft | 
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Q. 18. When was that? 
A. That was in 1865 or 1864. : 
Q. 19. Where was this large rgom which you have been describ- 


A. That is in the works wheraI am now; this last one. 

(). 20. How long have you be#n at those works ? 

A. Since they started, in 1860. They started business on the 
North yr in 1869 or 1870; I believe it was in 1570. 

(). 21. Please state what vear tou think it was? 

A. That we started in business there ? 

(). 22. No, that you used this room that you have been describing ? 


A. Well, I could not name exactly the. year; it was either five or 


SIX years ago. 

(). 23. You say it is five or six ? 

A. Yes, sir; five or six since we first fitted up that room. 

(). 24. Please describe what ktnd of floor that room lad ? 

A. Well, before that room we had a large box always, as I said be- 
fore ; that we had always since Iam in the business. 

Q. 25. Please describe the floor in this large room. 

A. Well, it was a wide tin pat{ made in the first place in this large 
room, and over them tin pans P had pipes with openings in them 
so as to let the steam off. : 

a 26. What were the tin pang for? 

2 ‘or to let the water in that had accumulated from the steam, 


o 3 . Where did you get that steam from ? 
A. i rom the boiler. ; 
‘t The boiler of the w orks? 

Yes, SIr. 


’ 
o. 20. Tlow far was that from this room ? 
A. It was probab ly about fifty feet. 
(). ol). About how m: uy eases of leaf-tobaeco did you Fre- 
45 sweat In the original case in this large room ? 
A. Oh, quite many; prpbably a couple of hundred ; [don't 
ae how many. , 
31. Was this leaf-tobaceo used for cigars ? 
L Well, what we have done for the last four or five vears ; Ves. 
(). 32. Now } lease describe thé large box that you use dd before you 
used this room that you have dgeribed r 
A. Well, the box was a tight sparen box with a water-tight bot- 
tom in it, the steam- “pipes pl: iced a little above the bottom, so as to 
give a chance for the water to adqfumulate in it from the steam, and 
over the pipes I had a second tleor laid. and wooden strips, some- 
times Iron too; the one we have.at present Is Iron strips above the 
Ply es, We pile the tobaceo right on to it. 
(J. 35. Did you sweat also in the original case in this large box? 


(( Myjected to as leading.) : 


A. re sir: we done that t ooin the same box. 

(). » The ay din ary tobaceo © ‘ses are you speaking of * ? 
A. * spe the ordinary tobacco cases. 

{ 


sy? 


). 35. Is there any steam in tlfis large box ? 


é 


oe 
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A. Yes, sir. 

(). oO. Where did you get your steam from ? 

A. From the boiler. 

(). 37. Of the works ? 

A. Of the works; yes, sir. 

Q. 58. What effect did this resweating have upon the color ? 

A. It made the tobaeco dark. 

Q). 30. When was it vou used this large box ? 

A. This large box, as I said before, the first one | built—I think 
it was In 1863; after that | moved over to Canal, between Lake and 
Randolph, and | had one fixed u}? there. 

(). 41. When was that ? 

A. That was in LS66. 

Q). 42. Please state whether you used that large box, say, in the 

last eight or ten vears ? 
OAT A. Yes, sir: that is the box we have now: we have now 
the box in these works besides the room. 

(). 45. [low long since Vou made that box ? 

A. Well, we made it when we started the works; I think it was 
In IS6O or TS7O. 

(). 44. Do you still have that box at you- works on North Clark 
street ? 

A. Yes, sir. 

(). Io. In operation ? 

A. In operation; yes, sir; we don't use that very often, but use 
it once ina while. 

(). bf}. I’), “ase state Whether Vou po roiitted anybody ty understand 
how you resweat tobacco both in) -blils box ana in the large renonn 
Which vou have described. 


(Objected to as leading.) 


A . Yes, sir: all hands knew all about it. 
(). 47. Was there any attempt made to keep it a secret ? 


< Myjected to as leading.) 


A. No, sir; never. 
(). 4s. Was the work done openly 4 
A. Yes, sir. 


(). 1). Was thi re any preaternt tot} this Way of resWeatilbe tert) wee k 4 
(( jected to as leading.) 


A. None that [ know of. 


Cross-examination by MrocApecock 


Q). 50. Mr. Specht, did vou recently tell a person who asked you 
to describe this apparatus that you use for resweating tobaceo that 


vou had a hole in the bottom of the thoor to let off the water of COll- 
densation t 
A. Well, ves: we have a hole in the box, of course, where the 
water when it gets toa et rtain herolit Insoll: we Alwar ~ haved that 
(Q) 51. Did you not say that vou had a hole in the bottom of the 


! : 
’ 
' 
‘ 
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floor to draw off the water as fast as it Is accumulated to prevent 
the water condensing the steam? § 

A. The steam. condenses gito the water, of conrse. 
otS (). 52. Piease answer the question, yes or no, 

A. Of course there isa hole in the bottom, where the water 
runs off. That isa very plain thing; I don’t deny it; I can show it 
to whoever wants to go up and see;it. 

(). 53. Task you again, did you not tell a person, in describing 
this apparatus, that you had a holé in the bottom of the thoor or box 
for the purpose of drawing off thg water to prevent the water con- 
densing the steam in the box? Answer yes or no. 

A. We have a hole in the box, where the water runs off, else the 
water would run over. That is pain as anythingean be. If I told 
anybody | probably used those words, but threat | don't know. That 
Isa plain thing. The water accufiulates In there and it runs off, of 
COUTSe. 

(). 54. Do you deny here on yoroath that you recently deseribed 
this apparatus as having a hole in the bottom to draw off the water 
us fast as it accumulated to preveft the steam condensing ” 

A. We have a hole in the box # in the bottom of the room also. 

(Q). 55. Just answer the question. 

A. T don’t understand that qudftion at all. 

(). O68. Question read. 

A. We don't draw any water 
When it gets up toa certain het 
offiat all. There is always some 


at all. We let it run off freely. 
ht it runs off} We dont draw it 
vater standing on the bottom, of 
course, and when it gets to a certhin height it runs off. There is a 
hole in the box and in the other mrrangement loo, lam willing lo 
answer every question that vou ygat. Pt dont make any difference 
to me, as long as IT understand what it means. i 
(). 57. Give me the names of ot persons who saw this appara- 
tus you used in 1863 and their address. 
A. It | had wey books they ware lost 1 the fire. [ eould give 
vou the names of all the hands that worked for me, but it is so long 
ago that Tcannot very weld tell vou the names any more; but 
349 the hands worked for meag that tine. The old hands all went 
farming, Thev are allout@n Nebraska. [lost all the books in 
thi big fire in my house, else I cpuld vive vou the names of all the 
hands that worked for mie. ; 
(). os. Can Vou Penne miber and give me the names of a =Ingle One 
the persons who saw this apparatus ° 
A. T cannot recollect anv nerd the names of the hands just how, 


} . | : ? . 
’ . ? ' ‘ ** 
there Is not one here in the eityv. § 


/ ) 
()j 


7 ' ea . . : Sas .f = ‘ . , *7 3 ; : aa 
(9 5% T will ask vou again if You did not teil me vesterdayv even- 
: ! } } ’ ‘ . . . . . 
mney that Vou his fa hole bhi thie) beottom of thre floor cf this Poot oF 
box ror thie PUP prose Ol Waking th@ water ot condensation lo run ot] iis 
: "| P 7 / . 
\ : @ 
, ? . ’ 
' in At ve 1t Was Vou; dont KheowWw Vou 
any more: Vou Was ip) Thier ves} radav., Wisi f vou—!] Tevled Vooll We 
é 


2 

| 

’ ’ . ° ’ 
Midd al bieole I tiie’ I I | ‘cs. @ have cho oTdaovie lt) thie beottorn and 
ae a ee ee st al menst at ; Roe tends in th 
have a hole lh the slde Also, alia: Une Water aliWwavs sliabhds Ill tiles 
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pans toa certain height, and when it gets there it runs off freely 
itself; but always there is some water in there: | can show it to you if 
vou would like to see it: that is the way it always has been. 
(). GO. Didn't Task you to fully deseribe the apparatus you used 
In 1S63 and subsequent to that time? 
A. I think I described the box to vou, the box and room we used. 
Q. 61. Did you say anything about there being a pan in the ap- 
paratus : did you explain the pan at all 
A. No, didn't mention the pan itself. 
(). 62. But vou did state to me at that time at your place of busi- 
Ness, 3092 and Stel North Clark street, that this apparatus vou used, 
the box or rooms, had a hole in the bottom of the floor for the peur- 
pose of drawing off the water to prevent the steam condensing ? 
ldidnut say any such thing. You didn’t ask anything about 
drawing off or condensing steam at all. 

SOO (). 65. To let the water run off? 

A. To let it run off when it vets to i certamn li lerlit, 

) I use the word run 

‘A. Yes: that Is Wi licat | recollect abou it. 

(). Go. In describing the apparatus did vou tell me anything about 

the water standing In the bottom of it? 

(). You didn't ask for that at all that T know of, 

(). 66. Didn't Task vou to the apparatus and how vou re- 
sweat tobaceo ” 

A. Lanswered vou what vou asked about it and nothing else. I] 
did het know vi Ma, OLEAN vou tooled pane Vou Was it lawver. didnt 
know for what pruUrpross 1a Was at wail. a that to anv body that 
COMES Upr itt doaasks about it. and show it to bliin. 

(). 67. Didnt I tell Votr rave lite r 

A. L asked for vour name—ves, sir; and | believe you did, but I 
have forgotten it. 

). O' Didn't Lmention the suit of Robinson v. Sutter alse? 
A. LT believe vou did when vou got through asking me—vou men- 
tioned about a suit when vou went away 

Q).6% Didnt Ptell vou that T wanted to tind out what vou knew 
about resweating ? , 
A. Yes, sir. 
70. And that it was in connection with the suit? 
No » vou didnot tell mre that 
x. 


— 


, , , , , 
“*, ,% te”) . [ } . ' » 5 » * . 
, TUPLE cl PA ‘ siift ‘4 Pal Kilt \\ Lireot] resWeiallhe tobaceo and 
, 


, -.) [ic] sii | , Ir - " a. , 
(). 72. Did vou show Mr. Adcock the apparatus that vou were 


4 
using ” 
\. Hed . 1 | 
r bl Would Tiave shown it to 
() re i t tisadd 1 , ‘ j » «sl ’ | d 
A. Bo. on 
| (). 74. Tf he would come out there now will vou show it to 
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A. Yes, sir. 

Q. 75. Please state whether or not the bottom of this sweat-room 
contains any water or whether it 4s all the time entirely dry. 

A. It contains water all the time. 

(). 76. How much water? : 

A. Probably from five to ten pails on the bottom always. 

(). 77. Five to ten pails? ' 

A. Yes; probably more. I never measured. 

(). 78. las that been so sineca you commenced using this large 
room 5 or 6 years ago? 


(Objected to as leading and suggestive.) 


A. That had been so always. :We have water on the bottom of 
the floor always. : 

(). 79. About what time was if that Mr. Adcock called on you ? 

A. About 3 or 4 o'clock. I den’t know any more exactly. 

(). SO. How long wiis this confersation ? 

A. Oh, probably ten minutes. 


In the afternoon of April 2Est, 1881, after the examination of 
other witnesses, Louis Srecutr Was further cross-examined by Mr. 
Apcock, as follows: 

Q. Sl. Can you give me the nhme of the carpenter who built the 
sweat-room that is now in use at Beck & Co.’s factory on North 
Clark street ? : 

A. The carpenter who built the present one you mean? 

(). SZ. Yes, sir: the present one. 

A. I don’t recollect the carplnter’s name that built the present 
one, 4 

(). 85. When was the presentfone built ? 

A. The present one was builte I believe, about four years ago: we 
made changes ; the room was bpilt long ago and we altered it some- 
how or other once in a while and fixed it up; that is all. 

Q). St. When did vou ist alter it ? 
2 A. The last [time] wd fixed it up was last January: we 
fixed it up partly—put one new wall in-—that Is, a partition. 

(). 55. That was January, 1SS1? 

A. Yes, sir. We have been gixing more or less every year since 
it has been built. IT don’t know any more who worked on it. 

Q. S6. When did vou line it With galvanized iron ? 

A. Well, that must have bepn about four vears ago when we 
lined it. ; 

Q). 87. Of whom did vou buy ‘the material to line it with ? 

A. Well, the tinsmith, Schiliek : he done the fixing, | believe, the 
last tine; 1 don't know whether he done it the first time or not— 
the tin work. : 

Q). 88. Mr. Schlick did the tin work, did he ? 
A. Yes, sir. : 

Q). So. What is Mr. Schlick’s first name ” 

A. I don't know. 


( HO Where Is his place oft business ” 


) 
{- 


-. 


—z 
6 
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A. On Clark, near Division. 

Q. 91. When was that sweat-room enlarged ? 

A. We didn’t make it larger, but just altered it and made it 
smaller sometimes. 

(Q). 92. When did you make it smaller? 

A. The last time, last January, we made it smaller. 

(Q). 93. Is that the only time you altered its dimensions ? 

A. As I say, we have been fixing it up most of the time. 

Q. 94. Yes; but is that the only time you ever made it smaller? 

A. That is the only time we ever made it smaller. 

(). 95. Ilow much smaller did you make it? 

A. Oh, we put a partition up about two feet from the brick wall; 
so we made it about two feet shorter: that is all the alteration. 

(). Ob. Did you ever make any other alteration in size ? 

A. No; not—as | say, this is the third room we have in 
ood Use; the third or fourth; | don't know exactly how many 
more. 

(). 97. This one was first built, vou think ? 

A. The first one we built in 1S75; that was made of wood: there 
was no lining in it at all. 

Q. 9S. Did vou ever make any other alterations than on the last 
of January in the one that you iow have ” 

A. No. 

Q. 99. When did vou put in the new boiler ? 

A. The new boiler” 

(). 100. Yes, the last? 

A. [think it must have been four or five vears ago when we put 
a boiler in, but I don’t know any more. T could see it in the book 
When they put a new boiler in 

(2.101. Didn't you put a new boiler in last vear ? 

\. No. 

(). 102. In IST or ISSO” 

A. T cant tell the vear. [say To must look in the books to see 
when we put a new boiler in. 

(). 105. Wall vou positively swear vou did not put a new boiler 
nin IS@or ISse” 

A. No. [think it was later when we put in the boiler, We had 
the boiler repaired; put new sheets in. A new boiler we didn’t put 
In for some time, 

(). 104. Gave me the name of the carpenter who made the last 
change in the apparatus. 

A. Well, that is the man we have in the factory now. 

(). 105. What is his mame? 

A. Hlis name is Vogt. 

(). 106. What is his first name? 

A. Hlenrv ©. 

(2. 107. What is the name of the carpenter who built the first 
sweat-louse In IST” 

A. Ldont know any more who built it first: we had so many 
clith rent Currys hnters working In the factor 
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wa & 
(). 1OS. Can you hame one OF thi different carpenters who worked 
t 


iols¢ t 


In the factory in TS75 In the sweat-l 
et A. I cannot tell; we ,just picked them up and set them to 
work doing a job and paid them, and that is all that I know 
about it. 1] don’t care much about their names. 

Q. 109. What do vou have fhe water in now that you have in the 
sweat-louse ”? 

A. The water we have nowin accumulates from the steam: that 
1s all. i 

(). 110. It accumulates froma the steam ? 

A. Yes, Sir. : 

(). 111. What contains it? 4 

A. Some kind of wooden bex lined out with tin where the water 
accumulates in that comes ou€ of the -toaum-plpes, 

(). 112. When did you first!put in the present wooden boxes that 
you speak of that are in there now 

A. We put them in there when we built the room; when we built 
this present room. 

LD. 32a. That was in January, ISS]. was it ? 

A. This Ohne Was built lone wiv ana just alt red 

(). 114. Who made those weoden boxes or troughs ? 

A. Well, those we have at present some carpenter made them. 

(). 115. How are they mad@?  Deseribe them. 

A. Well, they are made ip three ditlerent sections; the water 
runs from one into the other, all around the room—-all over the 
room—except there Is Spaces between those boxes where there is no 
water. , 

(Q). 116. They are troughs, ape they, to let the water run off? 

A. Yes, sir: so that the water runs all over the bottom of the 
floor in those boxes; there is ene on each side, and | believe one or 
two in the middle, and then am the end they are all combined into 
One, 

(). 117. Does the water run Wut of those troughs? 

A. Yes; there is two outlets: when the water gets to a certain 
height it runs off, 

(). 11S. What are those oom mide of 

A. Those water troughs, vou§ mean ? 

(), 119. Yes: those water troughs. 
OD A. Of wood and linedtwith galvanized tron or tin. T don't 
know exactly ; tin or galvanized iron, or whatever it is. 

QJ. 120. Give me the names af all the persons who saw this sweat- 
room In 1S75. 

A. That is more than [ can tell vou; no more than—I ean’t give 

< 
if 


“9 


vou all the names of all the persons who saw the sweat-room : every- 
body seen it what took any Intgrest init: the hands that worked 
aut it. | 

(). 121. Give me the names of.some persons who saw it. 

A. IT brought vou three here, find that is all lean do; they are 
the only hands I have got in’ the business, 

(). 122. You say you cant do aly more than to have brought the 
three men that vou did bring her¢é” 

é 
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A. No, sir. I didn’t piek anybody up and show it to them. 

(). 125. Can you ciVve me the names of any other persons besides 
the three men who you brought here who saw this apparatus in 
Sto? 

A. I don’t know as there is anybody now in the factory who 
knows anything about it or not. 

(). 124. Can you vive me the names of GnY Persons outside of the 
factory who saw it in 18757” | 
i ay Oe: 

(). 125. Can you give me the names of any persons who saw it be- 
sides the men whom you brought liere in IS76? 

A. No, Ir. 

(). 126. Or in 1877 or in STS? 

A. I don’t recollect. 

(). 127. You ean't vive me the names of nV pPersaotis who saw it 
in ISTS? 

A. No: we changed hands all the time; changed hands right 
alone. 

?. I2s. Can You ceive ine the names of hiv persors who saw it in 


A. Most all the hands in the factory. 
((). 120. Give me their names. 

A. Well T can't tell whether they were in the factory or not in 
that time. 

Q). 150. Give me the names of the persons who saw it in 

PSS). 
ert) A. | could beat lye any PeckPrders fal all, becuse | dont know 
how rian there are. or whio thier are, who have heen 
there so long le). We have most mew hands every Vear. We 
Change around, and T cant tell whether they are there that long or 
het, 

Q) 11. Can vou give me the names of any other persons than the 
three men whom vou brought down here to testifvy who saw this 
apparatus in PSs, or worked for you mn PSa? 

A. TP dont know any more just now. 

Q). 152. Can you give me the names of those who were there in 


PSsc’ 

A. The are riostly hew liatids, whieh are tel lone thy re vet -the 
rest ltook the hands that lad been there thy bepnere st anid bo strerlat 
ye lil bie re for Witthesses, The otha rs iire’ oi tly new bisatieds, 

(). 155. Can vou give me the names of some of vour old hands who 
are not with vou now? 

A. Thev are the oldest hands: thev have been with us 12 or lo 
vears, | believe. 

(0.154. You cant reco tthe , other | d< who saw 
this apparatus or worked at vour factory 

A No: feonn KR Tree 1 iid ! \ 

(9155. Daring anvof this time since IS75 

A. No: | cant mention at mes. We have been changing 
around all the time Peant tell 

ge Pe oe 
ami ‘ 


é 
210 LOUIS P. SUTTER ET AT. VS. {ISA AC ROBINSON ET AL. 


Q. 136. Can you tell me where ygu bought the lumber with which 
your present sweat-house was bul? | 

A. Our lumber we have been bifying of Ridge Brothers, what we 
have been using in the factory. We are using the lumber all the 
time to make repairs, alterations, 4nd so on. 

(). 137. Where did you get the steam-coil that is in the sweat- 
house now ? ; 

A. Well, the steam-fitters, Crane.Bros., done some for us and Davis. 
We used a good many steam-fittepys. [I don’t know exactly who put 
the pipes in there; and, besides, the engineer is a steam-fitter, too, 
-and he done part of the work sometimes. 

] refer to is Mr. MelXay, who testi- 


) pate 


OO 4 (). 158. The engineer yo 
fied here, is it? 

A. Yes, sir. 

Q). 159. Who first put in the cate in the sweat-rooms ” 

A. That I can't recollect—whh it was. I don’t know any more 
whether it was Davis or whether it was Crane Brothers, or who it 
was. 

(). 140. Where is Davis’ place ft business ? 

A. IT guess it is on Michigan street, near Wells. 

(). 1-41. What is his first name? 

A. That is more than I know. 

(). 142. When did Crane Brothers cdo work for you on the sweat- 

house? 
A. Tsay [ don't know whethel they done the sweat-house or not. 
[I can’t tell any more. We have:so many steam-fitters working there 
that I don’t recollect who done fiat special work. We have steam 
work every winter there. 

(). 145. Was the sweat-room — by contract or by day work ? 

A. That was built by day Work; most was done by our own 
hands, 

(). l44. Who made the plan hay it? Did Mr. Beck have anything 
to do with it? . 

A. No: Mr. Beck never had fiything to do with it. 

(). 145. Who made the plan or the sweat-room ? 

A. Well, that I can’t tell ait who made it. The tren for the 
pan T bought myself, 1 don’t Know where any more; it was made 
of galvanized Iron. Lt don't + ve where | bought it. We just bent 
it together, Vou know—that was all—so as to hold the water. 

(). 146. Who drew the plan for the sweat-house ? 

A. I did. ‘ 

Q). 147. Where did you buy the galvanized iron to make the 
troughs ? ¢ 

A. I bought it in some hard4vare house down town ; I don’t know 
now What house. 

Q). 14s. You just bent the sales together, did you, partially ? 


A. Yes, sir. ‘ 
OoS (). 145). So as to fornga trough ? 

A. Bent it around s® as to form a pan to hold the water ; 
that is all. ‘ 
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Q. 150. When did you bring the plan that you made down to 
Mr. Beck’s office to look at? 

A. I never showed it to him; all the whole management is left 
to me of the factory; Mr. Beek don’t pay any attention to it; never 
did; all these alterations and whatever is necessary [| tend to my- 
self. 

Q). 151. Are you interested in the firm of Beck & Co.? 

A. No; [am at work on a salary. 

(). 152. Is your sil: ary contingent Upon the produce of the busi- 
ness ¢ 

A, Well, that is left to Mr. Beck to do as he pleases ; I vet a Cer- 
tain salary; if he wants to give me more he does so: if he don't, 
he don’t; there is nothing definite about it. 

(). 155. You expect more if the business is profitable, do you? 

A. Weil, I can’t expect more than a certain salary: if he makes 
me a present of some more, why it is all right; but [am working 
on a salary. 

Q). 154. Did you go with Mr. Beck to see Mr. Robinson's apparatus 
atany time? 

A. No, sir: never seen Robinson's peparacus, 

Q. 145. Did vou ever see Sutter Bros.” apparatus ? 

A. IT seen that when they worked at it when it was not done vet. 

Q. 156. When did you put your thermometer on your present 
sweat-room to Indicate the leat? 

A. Well, | don’t know any more what time IT put that on; T can't 
tell. 

(). 157. Was that more than a vear ago ; 

A. It is more than a vear. 

(9.158. Will vou swear positive ly It is more than two years 

A. IT can’t tell you any more: Tam not positive of that. 
et Q). 150 When did vou buy the thertmometer that 1s now 
on the sweat-room ? 

A. Well, that we haven't verv long in use, but we used these 
smnmall ones what we hang on the tnside: we had them from the 
beginning—when we started the sweat-roor, 

(). 160. Did vou ever explain your apparatus to the Sutter 
Brothers ? 

A. No, sir: never explained 

(). 161. Did vou ever explain it to any one ? 

A. No, sir. 

(). 162. Or tell anybody how it was mad 

‘A. ()}), if anybody asked nie | tooled thre lie buat they hever asked 
me about it. , , 

(). 163. Did you cver have a man by the name of Bable work for 
you? 

A. Yes; he worked for us awhile last vear. 

«2. Led, W hie re Is he tow ? 

A. [Te Is cat our store ; he works 1th othe store he is not at the 
factory anv tore 

lio. Where is your store ’ 
A. It is on Dearborn —, 44 and 46 


, 


) 


} 
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You never described ¢his sweat-room to anybody in 1875, 
or 1876, or 1877, or 1S7S, or 15g, or TSs07 
[ have never been a ccd about it. 
F 2 167. Never told any one | ow it was made ? 
) 
| 


A, me: ] 


(). 168. Didn’t vou talk with'Sutter Bros. about this prior to your 


iwed it tO some ft our CUSLOTETS, 


; 


eXaumination * 
1. Noa, 
). 169. When did vou last see Sutter Bros., or any of them’ 

\. | beheve was up at olir place yesterday morning, and he = 


) 


KELL ough LO cvlye testimony. 
Ly). id vou tall vith Sutter Bros. about their apparatus 
| t— whe as being built ? 
A. Well, they asked me how [ sweated tobacco and | told 
them. 
S60) (). 171. Did you talk avith Sutter Bros. about their appa- 
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O61 can't tell you any more. As I say, this ts, [ believe, the 
third room where we tried this lining business. 

(). IS1. You think it was about two years ago ? 

A. No, sir; it is longer than that. It is probably four or five 
vears ; T can’t say exactly. 

(2.152. Will you swear positively that it is longer than two years ? 

A. Oh, itis longer than two years, | know. [ think it is longer 
than three vears. but [don’t know exactly any more. 

(2.155. Will you swear positively that itis longer than two years? 

A. Since this lining business ? 

(). ISd. Since you put in this lining. 

A. It is longer than two years; yves,sir; it ls probably four years, 
but I can't swear to it; Taint sure of that. 

(). 1So. You can't swear that it was longer than two years ? 

A. |] suy It Is longer than two Vears, 

(). 186. Will vou swear that it was put in there before January, 

IST, positively ? 

A. No: I don't recollect exactly when it was lined. 

(). IS7. Tlow is this lining secured to the sides of the wall ? 

A. Well, the room is madeof wood tirst and then lined. 

(). ISS. Tow ts it secured to the sides of the wall ? 

A. Oh, itis natled on and bent over. 

Q.1S0. Did vou punch the galvanized iron for the nails to go 
through ? 

A. Our hands done it mostly. Most anybody could do that that 
worked in the factory, 

(). 184). Give me the name of a single person whe worked at that 
part of it. 

A. I don’t know any more. 

(). 190. Can you give a name ” 

A. No. 

Cy. 1] You cant IVE the name of a =ingle person Who assisted 
you In this work ” 

A. Ne. 
(Q). 192. With what were the holes punched ? 
A. We had new Carpenters most eve ry four or six weeks some- 
times. When we were done with one then we hired another 
202 when there wassomething to do. Sometimes three done this 
work, and sometimes we put another one onte it 

(). es Were all Vour <Weat-roomes built on the same floor? 

‘A. The sweat-rooms cr all on the same floor: VOCs, Sit, they were 
only changed: sometimes We tnade a new wall, and soon, and awin- 
dow erollg aut. 

? } th}. Plow long laced VoOUur pres nt too byes :} it) the <we at-room 7 
A. The thoor was in sinee the building was built 

CQ). 2%. lL mean what the tobacco rests on? 

A. Wi I}. that lias been Puli Mew Most every Vear, or every two 
vears. [dont know any more-exactly; the present one is made of 
about two-inch wooden plank 

(). 16m). You thank the Present ole las been In about two vears ¢ 


A. Yes. sir: I think so 
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Q. 197. Did you have any talk with Mr. MeKay in regard to this 
sweat-room to-day ? 

A. No; merely invited them to m up here, and, of course, they 
wanted to know what it was for, an@l I told them it was this case ; 
that was all. 

Q. 198. Didn’t you ask him if he remembered anything about 
how the sweat-room was built in 187p? 

A. ITasked him if he knew the facts, how long the sweat-room 
was built, and so on, and they said they knew. 

(). 199. Didn’t you ask Mr. Gehring if he knew about the sweat- 
house, when it was built, and how it?was made?’ 

A. I probably did; [ can’t tell whether I asked him or not; I 
know we used them ten or eleven yrs, so I guess he knows it well 
enough, just as well as Tdo. He has been working at it some time, 
and then we put new hands onto it again. 

Q). 200. But prior to his coming @ver here you asked him if he 
remembered anything about it, didit't you? 

A. Well, I don’t know whe ther I asked him specially or not. 

(Q). 201. You remember of asking Mckay ? 
OO8 A. Well, | told him what &t was for that we were coming 
up here. [asked him if he éremembered how long we had 
the sweating process in use and wh the room was built, ‘and they 
sald they kne w, of course. 

(). 202. Did you ask any other of the workmen whom you didn’t 
bring over if they remembered any@hing about it? 

A. No. : 

(). 205. When did Bable first go te work for you? 

A. About a vear ago; [ don’t knoy exactly; it is probably a little 
longer than a year; I can't tell. 

4 


Redirect examination by _— 


Q. 204. Please state whether since Your examination this morning 
Mr. Adeock has been up to your faetory on North Clark street to 
examine the sweat-room. | 

A. Yes, sir: this gentleman went long with me. 

(). 205. You showed it to him ? 

A. I showed it to him. 

Q). 206. Please state whether you iis structed Mr. Mckay, Schnell, 
or Gehring how they should testify lrere to-day. 

A. No, sir: I did not; | pave them ho instructions whatever; I 
just told them to tell what they knev; that is all. 

(). 207. Please state whether vougever made any effort to keep 
your way of resweating tobacco a secret. 

A. No, sir; we never did. 

(). 208. Was the work done openly? 

A. Yes, sir. 

(). 209. Please state what vou mean she saving In response to ques- 
tions on the cross-examination thrat “Ine vou built the sweat-house 
in 1S75 vou have used three or four sweat-houses, 

A. Well, I mean by that that we simply altered them. 
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Q. 210. And whenever a change was made vou spoke of it as a 
new sweat-house ? : 
A. Yes, sir; we moved it at least two times; put it to 
364 another place on the same floor, but it was always on the 
same idea; only changed its location partly on the same floor 
of the building. 
J 


Recross-examination by Mr. Apcock : 


Q. 211. When did you last move the sweat-house ? 

A. Well—that is, I believe—two or three years ago since it) was 
moved the last time—moved out of a place on the same floor. 

Q). 212. Is there any water in the sweat-house to-day ? 

A. There is some water always in it; whenever it Is In use there 
is some water in it. 

(). 215. How deep is the water in the trough to-day ? 

A. Oh, it is probably an inch or an inch and a half or two inches ; 
leant say. | 


LOUIS SPECIIT. 


CHARLES SCHNELL, a witness on behalf of the defendants, being 
duly sworn, was examined in chief by Mr. T. A. Bannina, and de- 
poses and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 


(Counsel for complainants requests that the witnesses all retire 
from the room during the examination of this witness. Counsel 
for defendants directs that they so retire, and they all leave the 
room.) 


A. My name is Charles Schnell; age, 47; occupation, worker In 
the tobacco business ; residence, 256 Townsend street, Chicago. 

Q.1. Whom are you working for’? 

A. Lam working for Mr. Specht; le is the foreman. 

Q. 2. For August, Beck and Company ? 

A. Yes, sir. 

Q. 3. Please state how long you have been working for Mr. 
Specht. 

A. Kleven vears. 

(QJ. 4. During that time did you assist in sweating any leaf-to- 
bacco? 

A. Yes, sir. 
BHO Q.'5. Please state, if vou know, the kind of sweat-house 
Mr. Specht is now using. 

A. Yes, sir; [ do know. 

(). 6. When was the house built? 

A. That house was built about IS75, T guess. 

(). 7. Please tell us how that louse is built. 

A. Well, the house is built—it is a pretty large room, and a good 
many cases can go in; there is all the pipes around, and the steam 
Is coming In from the boiler. I don't think that there is any secret 
there at all. 


g 
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(). 8S. Please state whether there Betcam In this large room. 


(Objected to as leading.) ‘ 


A. Yes; they have got steam. | 
(). 9. What is the room built out Jof? 
A. Well, the room is built—we got a room made pretty near 
about, but not quite as large as thisé There is pipes around below— 
all around. 
Q. 10. Is the room built of woodgor iron, or what ? ‘ines 
A. Well, there is wood round, suse enough, but there is some tin 
inside on the wood. 
(J. 11. How is that tobacco put intto that sweat-room ? 
A. Put into cases . 
(). 12. The original tobacco cases? 
A. Yes, sir. 
(). 1s. How are these tobacco boxe Ss or Cases pul into the room ? 
A. Well, they put it in, and a cbuple of men have got to take 
hold of it. ' 
(). 14. Is there a door” : 
A. Yes: there is a door there, sure enough. 
Q. 15. Please state whether this sweat-room is moist or dry. 


( bjected to as leading.) sy Pe 
A. Well, there is sometimes dry4—jus t so as the water is once in a 
while; that Is more as [ can tell you. A 
566 (). 16. Have you helped to resweat tobacco in this room ? 


A. Yes, sir: I alo help s(frve. 

(). 17. Ifow long are the toLacca cases left in this sweat-room ” 

A. Well, | gucss about louror live days; sometimes it takes longer. 

2. 1S. How long did You say (lg sweat-room had been built ? 

A. Between 1875 and 1S7 6—Le ‘kweeh live and = six Vears——some- 

thing like that. ; mo 

Q. 19. Has it been in use since ¢hen ? 

A. Well, there was a vear, or something like that, that we didn't 


use it much, but after that we used] It again. 


(Q). 20. Are you using it now? 

A. Yes, sir. 

Q. 21. Where is the steam brought from ? 
A. From the botler. : 

(Q). 22. Was there any water inéhe room ? 


(( bjected to as leading.) : ’ 


A. I didn't see any water wher T was there. 

Q). 24. Please state whether anwbody ever told you to say nothing 
about how they resweat tobacco thie re, or to keep it a secret ? 

an dt to as leading. ‘ 

Q.25. Thev didn’t say anythitte to me about it: they never said 
any roma to me that | shiould =a nothing, 


7“. @e - Ge. « 
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Cross-examination by Mr. Apcock : 

Q. 26. Do you know whether any changes or altereations were 
made in that sweat-room last vear or the vear before ? 

A. I do not; there might be something broke, you know, and they 
have got to fix it up again; that T can't say. 

(). 27. Can you give me the name- of some persons besides those 
who saw this sweat-room prior to January, ISG)? 

A. Oh, ves; Mekay, he knows it. 

(). 28. Anybody else? 

A. Gebring, too. 

Q). 20. Anybody else? 

A. Oh, there is more who worked in the shop; there is lots of 
them who seen it. 

(). 50. Give us some of their names. 

A. Schultz. 

OUT (Q). 51. What is his first name? 

(). oo. Can't vou give me the name of any other prerson t 

A. No, | ean't; it is so long ago: T only could give you the name 
of the oldest men inthe works there. 

(2.55. Can vou think of the naines of any other persons besides 
Schultz who saw that apparatus ? 

A. No, T can't. 

(Q) 34. Mr. Melkay and Mr. Gehring have come down here to tes- 
tify in this case to-day ? 

A. Yes, sir: they have all worked there for ten or twelve or thir- 
teen years, 

(). 55. Who is the engineer ? 

A. Melway. | 

Cd. Ot), Whio is the carpenter that built this sweat-house ? 

A. Well, | don't know the name. 

(). 37. Can you give me the name- of the workmen who helped 
boaild it? 

A. No, | couldn't: T guess there is only the carpenter down at the 
room, and the steam-fitter: T don't know his name. 

(v.58. Can vou give me the name of the steam-titter* 

A. No, sir: TL have got nothing to do with steam-fitting. 

(). Oo. Did vou swWeiul tobacco in S75”? 

A. Sweat the cases. 

(). 40. For what purpose did you sweat tobacco in IS75? 

A. We sweat it for the pir prose ter creed it darker and take a better 
taste of it. 

(). 41. Can you tell me who built this apparatus ? 

A. Who builds it” 

(Q). 42. Who made it; who put it up? 

A. Who put itup? Well, T suppose the company done it, or Mr. 
Specht Es SUP Pose he isthe man who done it. 
(>) i> Defore this appeeratis Wiis erected thev didnt have any 
oth r apparatus tiie Peay othe r sweat-room 7 

A. (d}), vi Ss Wwe die have, SEE | know We creat the same sweat-room 


, 


Py 
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in 1862, where I was working ona sweat-box in 1862 where I was 
working. 
368 (). 44. Were you working for Mr. Specht in 1862 ? 
A. No, sir; I was workmg for Freeman & Vallette. 

Q). 45. But Mr. Specht didn't have any sweat-room before this ? 

A. Yes, he did; I know he wé@s on the corner of Canal and Van 
Buren streets; he had a factory there, and we had the same box there 
in 1863, before Mr. Loewenthalgon the corner of Canal and Van 
Buren. ‘ 

Q. 46. In 1863; that was abodt 18 years ago, Wasn't it? 

A. Yes, sir: about that. é 

r by. Y ou have worked for Mr. Specht about 11 vears ? 

I didn’t work for Mr. Spedit at tnat time; did work at that 

Pe for Loewenthal; in 1862 [worked for Freeman & Vallette; I 
had been working for Loewenthal before he went into the banking 
business. and the house belongs? to Mr. Loewenthal there yet. 

Q). 48. Is there any other sweat-room besides this one you speak 
of in the factory at 392 and 394;North Clark—Beck’s factory ? 

A. We had that sweat-room there. 

(). 49. The one you have been talking about ? 


A. Yes, sir. 
(). 50. But no other? 


A. Oh, they got another beloty for steaming sometimes, but that 
has Bo nothing to do with it. % 


Q. 51. That has nothing to dé with resweating 

A. “i sir. 

(). 52. This one that was baile 1 in 1S75? 

A. Yes, sir. ’ 

(). 55. Is the only one that has been used for resweating tobacco ? 


A. Yes, sir—that is, on the top floor. 
Q. 54. That is the only apparatus they have for resweating to- 
baeco ? 
This is all; Ves, sir, ; 
(). 509. That is the only One they ever had? 
= lor sweating? 
oy). | cs, , 

A. They sweat befor¢ that with the one down below be- 
ou fore that time—betore they vot that built—and they took that 
for steaming sometimes; they don't use that anv more Now | 
that was before they built that uy} In IS7o. 

Q). 97. On what floor is this ‘sweat-room which you say was built 
In Seo? ‘ 

A. Yes, sir: on ihe lop oor. 

Q). 58. What kind of an ap par tus is that they use for steaming 
sometimes ? 

A. They gat poly s there just as Well as in the other sweat-room ; 
the steam is coming from the ®otler just the same way. 

Q. oY. Can vou ceive me the name of some person who saw this 
same steal apparatus 7 

A. Yes: those two fellows knows it just as well as 1 do—MehkKay 
and Gehring; they know it just as well as T do. 


é 
* 
. 
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Q). 60. Any others besides MeKay and Gehring ? 

A. Yes; Schultz, too; he was there that time and before that. 

Q. 61. Do you know in what month this sweat-room—which you 
say was built in 18S75—was built ? 

A. I can’t remember that; [ don’t know. 

(2. 62. What time ofthe year was it; in the fall or winter or spring 
or summer? : 

A. I cannot tell exactly; T only know it was between IS75 and 
IS76; I know it was something like the spring; I don’t know ex- 
actly ; it is too long ago. 

Q). 65. Do you know where the pipe was bought? 

A. I don’t know wiiere the pipe was bought. 

(). 64. Or the lumber? 

A. | don’t know. 

(). 65. Or anything that went into the sweat-lhouse ? 

A. No, sir; I don’t know. 

(). 66. This sweat-house, which vou say was built in IS75, and 
this apparatus for steaming sometimes is all the apparatus they had ? 

A. The steaming sometinnes—that is,a long while before 1875. 

That other is built after the fire. Everything burns down 
oO just after the fire that was built. You can reckon how long 

that would be, and the other, how long that is before we had 
another one, 

(). 67. The apparatus lor steaming sometimes was built after the 
fire? 

A. That was right after the fire, just as soon asthe house was built 
up. . 

(). 68. Then after that in 1875, you say, they built this apparatus 
In the sweat-house? 


A. Yes, sir. 
Redirect examination by Mr. Baxsxine 


(). OO Did you resweat any leaf-tobaeco at the factory before this 
; 


house wis built in ISO ’ 


(Objected to as leading.) 


A. Yes, sir. 

(). 70. Winat did you resweat that tobaceo in? 

A. They put it in cases, in the boxes—put the cases tn the box as 
they do now—the cases where the leaf is in 

(). 71. Did you put the leat-tobacco in the original cases into these 
boxes ke 

(Obie cted to as leading.) 


A. Yes, sir. 
(). 72. What did vou sav that the box was being used for now 


6 -. 
‘A. lt Is used for steaming steels. 
(). 73. How is that box built” 


A. Well. that box is about so long as from here to the wall and 
about as wide—not quite as Wide—as from here to the wall. and 


rot the cover on 


220 LOUIS P. SUTTER ET AL. Vé. ISAAC ROBINSON ET AL. 7 
(). 74. That is ten or twelve feet long? 
A. ¥ 's, about that long. 
(). 75. How wide? : 
A, 7 cuess about five feet = it might be more than five, but 
any how. more than four. 
(). 76. Ilow high is it? 
A. Well, this is about four feet! I guess. 
(). 77. Ilow is the box heated 4 
A. With steam. . de 
(). 78. Where from? ; : 
Krom the boiler. ® 
(). 7% How long are ‘the cases ef tobacco kept in that 
oil box ? : 


A. Well, I guess about that long—about four or five days; I 
can't remember just ‘how long: itis a long time ago; that was before 
IS75; it is too long; you keep itsalong in there as you do now. 

(). 50. What effect did it haveson the color of the leaf? 

A. Well, vou know that the leaf is kind of new and it is green; it 
will color it if we let on the steam. 

(). 51. Make it what color? * 

A. Make it darker. : 

(). S2. Was the steam that cake from the boiler into this box that a 
you now use for steaming the stems kept in iron pipes, or did it go 
into this =“Weat-room or box r . 


‘ 


(Objected to as leading and s#ggestive.) 
[A.] —. ; 

(). S35. Was there any steam &n the box ? 

(( bjected to as leading.) j 


| Yes, sir. ‘ 
Recross-cxamination by’ Mr. Apcock : 


(). S4. What did You Use this tobacco for that Vou resweal in this 
sweat-room, Which Vou say you think was built in IS75 ” 

A. The same as that is for making cigars. 

(J. 85. Do August Beck & Cy. make cigars ? 

A. I dont know; I guess net; but they kept the leaf; they have 
sold the leaf. 

(). S6. Isn't there a fac tory rn No. 392 and SO4 North Clark street 
for the manufacture of smoking tobaceo and not clyars ¢ 

A. No; they don't make ang cigars. 

Q). So. Thev tInake smokingstobaceo there? 

They make smoking tobacco there, but they make no cigars 
there; they finish the cluar lenf and sell it to the store. 

(). SS. Isn't ita fact that tlils ily) peewee that August Beck & Co, 
now use at ov2 and ood North Clark street at their factory was built 
in ISe!) or LSso” 

That factory was built in ISil—the faetory ; ves, sir. 

(). SY. Isn’tit a faet——— . 

A. didn't understand the question. 
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oi2 Q). 90. Wasn’t this sweat-room that August Beck & Co. 
now use built in IST or ISSO? 

A. That was built before ISG). 

Q. $1. When was the boiler put in? 

A. The boiler was put in after the fire. The engineer knows it ; 
he knows when the boiler was put in. 

Q. YZ. If other witnesses have stated that this boiler Was put nh dh 
IST! or ISSO, would you be prepared to swear positively that their 
statements were untrue ” 

A. Yes; it was not in IST; it was a lone time before. 

Q. 93. May not changes have been made in it without your 
knowing it? 

A. I don’t know. 

Q). eb. Tt may have been changed, you think, without your know- 
Ing it? 

A. That I don’t know: IT can’t tell vou that. 

Q. 9). Will vou swear that that sweat-room is precisely the same 
now as it was In IST), and that no changes have been made ? 

A. Well, that I don’t know. T haven't been there all the time. 
Sometimes [go down. Sometimes something is broke and has to 
be fixed. IT can't tell; IT don’t know that. 

(). 96. You don't know whether it is in the same condition now 
that it was? 

A. No, sir: I don't know that: T can’t swear to that. 

CILARLES SCIINELLE. 


lh INLEY eS. Mel LY. Witness cot} belialf cit the def ndants, bemyg 
first duly “Worth, Wiis exe it) f baie { hy Mr. 2 A. DANNING. and 


deposes and “uVs iis follows: 


(). lL. Please state VOUP Tate, age, re -idenee, and OCCU pation, 

A. My name ts Finley C. Mehkay: age, oo; occupation, engineer ; 
residence, 526 North Ashland avenue 

(). 2. In whose employ are you? 
A. August Beck & Co. at present. 
(). 5. Whois your foreman or superintend 


A. [lis name is Lous Specht 


>) . . e* ] ‘ ’ . ‘ ‘ ° 
OGD (). 4. Tow long have vou known Mer. Speeht, and how 
" , } ; ’ 
long have vou been emploved with bum ’ 
7 ; 
\ It in COV GCI 1 | reve? \ - 
). a B [)) } Vool] GCVYyeT a I) Tr) rr; = \V¢ i? | “Bia 
A. Yes =1r. 
‘ ’ ‘> 
() t) Pdi] you ever osstst him 
A. Yes. sir: often 
- ’ “— One ps eo Se 
(). 7 Did vou ever see the -weat-room at Nos. S02 and 3b North 
ee 4 
( LATA ~T rere 
A. Yes oll | 
? ‘ ? ‘> 
‘2. ‘ Do vou wm TpeeW Wii ’ = ; ‘ Tt 
‘ 7 
\. It was tin 187. | 
() 4 | ~ e*=a’ Tht pe ] j ‘ = ¢°t) Tiedt ‘ 
ci , ; Pl ‘ 
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A. Well, it was first constructed—we had it tore down and rebuilt; 
we had a close room made. : 

(. 10. Describe the first construction. 

A. We had a close room built,’and some pipe around for heating 
purpose, and a water-trough in the center of the room underneath 
where we laid our cases in, the steam-pipes running in just above 
the water; we had a trough with about three or four inches of water 
in it standing there all the time. ’ These pipes that were perforated 
with holes we would fill with live steam from the boiler, so that the 
room was filled with vapor and steam ; then we had our cases piled 
above that we had it all closed up; we had a pretty high tempera- 
ture there; as high as 210 and 220 sometimes. 

(). 11. What material was the room built out of? 

A. It was built out of wood. + 

(). 12. How were the cases of tebacco put into it? 

A. Well, we had timbers laid in there on blocking. 

(). 13. Above the pipes? 

A. Above the pipes and planks—that is, above these water-troughs, 
where this pipe run, where the water stood, and piled up on top of 
each other, and stringers laid between them so as to leave a space 
between every case. | 

Q. 14. About how many cases could you put in? — 
O74 A. Well, we could put in from twenty to thirty, just put in 
as many as we had there at a time. 

(). 15. What kind of cases were these ? 

A. They were these ordinary tobacco cases, from four to five hun- 
dred or six hundred pounds. 

(). 16. The ordinary cases that-tobacco is packed in? 

A. Yes, sir. : 

(). 17. Where did the steam come frem ? 

A. The steam came from the boilers. 

(). 18. You say it was emitted finto the water from these perfora- 
tions in the pipes, do you ? 


7 } , 


(Objected to as leading.) 

Q). 19) Was there a door to thieyt <weat-room ? 

A. Yes, sir; there was a tight:room and a double door—tight. 

(). 20. Was that closed or opea when you were resweating 4 

A. When we were sweating it-was closed tight. ; 

(). 21. About how long woulds tobacco be left in the sweat-room ? 

A. Well, [ couldn't say that: ‘I had nothing to do with it. 

QJ. 22. Did you help to do the work of resweating or simply see 
others do it’? ; ' 

A. [I just simply saw it theres and sometimes he called me when 
he wanted to make some changy in the Pipes—to admit more steam 
in or something to that effect ; fe would inform me what he wanted 
and | would do it, 

Q). 25. Have you been describing the sweat-house as it was first 
constructed ? 


A. Yes, sir; it in the sate Space how, only we use exhaust steam 
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when we are running the engine. When the machinery is standing 

still we direct steam from the boilers into the water-troughs ; we had 

this change made to lessen the expense and not use so much steam. 

(). 24. How much water is there in the sweat-room ? 

O10 A. Well, in this trough there is from three to four inches 
of water. There is an escape, and when the water gets so 

high it runs off. 

Q). 250. Was this change that vou have mentioned all the change 
that was made in the house since it was first built? 

A. With the exception of having it lined inside with galvanized 
iron to make it tight. 

(). 26. These were the only changes ? 

A. Yes, sir. 

(). 27. Do you know what Mr. Specht used before this sweat-house 
was built to resweat toLacco ? 

A. Yes, sir. 

(). 28. Please describe what that was. 

A. Well, we had a box made tight with steam-pipes running in 
the boiler perforated with holes and water below that, and then the 
steam blowed down into them: a wooden grating above these pipes 
where we threw the tobacco. 

(). 20. How is the tobacco put inte this box ” 

A. Well, just according as he wanted it; sometimes he put it in 
layers, and sometimes in cases. 

(). 50. Did you ever see him taking out or putting in tobaeco in 
the box ” 

A. Yes, sir. 

(). 31. Were those also tobacco cases ” 

A, Yes, sir. 

(). ov. Where did the steam come from to heat that box ? 

A. It was drawn right from the boiler. 

(). 33. When was it that this box was used ” 

A. Well, they have been using such a box since | was in his em- 
ploy—some thirteen Vears OF Over, 

(). S4. Is the box at the works now” 

A. Yes, sir. 

(). oo. Is it used for anything t 

A. Yes, sir: We Use if tor steaming tobaceo now, 

(). 36. What is the etlect on the tobaceo of resweating—I] niewun “as 
to color—if you know ” 

A. Well, we take Creech or hew leat canned it mikes it a nice, dark 
color by having it sweat, and takes all the new taste out of it, se 

that it is seasoned and will smoke better and give it a niee, 
Dab dark color: that Is Whit | bnieds retained titrout rt. satie of course 
I see it about every day. | see the tobacco when it goes in 
and I see it when it Comes out. 
Cross-examination by Mr. Apcock : 
Q. 58. When was this sweat-room torn down and rebuilt that you 


speak of—as vou mention ? 
A. It must have been—it was torn down altogether: what Tmiean 


to 
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by rebuilding it is, it was lined inside; that was, I should say, in 
1576. : 

(). 39. When was it built ? 

A. That I couldn’t tell you. + 

Q. 40. Who had the contract for building it ? 

A. That I don’t know anything about. 

(). 41. Who was the steam-tittgr? 

A. We have had different steam-fitters; there were changes some- 
times. Ben. Schaefer built it first—originally. 


(). 42. Where is his address ?-+ 4 
A. I couldn't say where his address is. , 
(Q). 45. Where were the pipes ought * ? ’ 


A. rE I don’t know. 
Q). 44. You think it was linedsinside about a year after it was first 
built, . you ? ‘ 
A. Yes, sir. 6 
(QJ. 45. Not more thana year? - 
A. No; not more than a year; 
(Q). 46. What was it lined with: 
A. Galvanized tron. 
Q). 47. Where was the galv: anive “lL iron bought ? 
A. I couldn't tell vou. 
Q). 48. Who put it in ? 
A. That I don't know. 
Q. 49. Give me the name of the workmen. 
A. That I couldn’t tell vou. ' 
Q. 50. Give me the name of a single workman who helped put it 
on, can you? 
A. No, =] ir. . 
Q). ol. Wi re you there when i€ was put on? 
A, | tsp is there, but mygbus siness Is below; Iam engineer. 
Did QJ.502. Can you give '} name of the steam-titter that has 


® 


Be ee since then @h that sweat-room ” a ° 
A. That [I couldn't tell either, T know the name- of the men that 
did work there, but IT don’t kndéw the name of the man that was 
working there. Crochelle & Brother did some work for us. 
(). oo. What work did Crocheble Brothers do? 
A. ze e bad some change in pipe. 
. ¢ When was that? 
A, That Was over a Vear ago--last winter some time. 
QJ. 55. What change did they make? 
A. Well, they brought exhaust steam: so we used the exhaust 
from the engine. ! 
QJ. 06, They changed it so vou used the exhaust from the en- 
cine? 
A. Yes, sir. ‘ 
(). 57. That was about a vearago last winter * 
. When the works stand still we use direet steam: when they 
are running, exhaust steam. | 
Q). 58S. Where is Crochelle Brothers’ place of business ? 
A. I couldn't tell you ; somewhere on Michigan street. 


) 
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(). 59. What is their business ? 

A. Steam-ftitters. 

Q). 592. Pell me the names of all the men that worked for Beck & 
Co. in their factory in 1875. 

A. IT couldn't tell you the names of all the men; | know some. 

(). GO. Pell me all Vou can. 

A. T guess Beck & Co. didn’t run that establishment; it was Beck 
& Ficldkamy. 

(). Ol. Give me the names of the workmen that worked there in 
S75. 

A. Well, | can give vou the names of some of the men thet 
worked there in IS75: Charles Sehnell and Rudolph Gehring; that 
is about all | can say. There were lots of men that workéd there 
who have gone into the country, and new men have come there since 
that: that is about all Tam positive of, 

(). 62. You can’t give me any other names thon those who have 
testified, can you? 

A. No others that Tam certain of that worked there: there 
ois may be two or three others threat are on the shop now, but it 
great many that worked there then have gone out and bought 

farms in the country. 

(). 65. Cant vou give me their names, even if they have bought 
farnmis ? 

A. There is Mike Schillabury. 

(). (4. Where does he live’? 

A. Down in Lowa somewhere. 

Q). 60. What place in Lowa ? 

A. That I couldn't tell. 

(). 66. Do vou know that he lives Th Towa ? 

A. I know that he went there and bought a farm: that is all I 
know about it. 

Od. te ('an vou give me the name of cLThN other person beside 
Schillabury ? 

A. There is Fred Oeeulbine. 

(9. 6S. Where is he now ? 

A. Ile is in lowa, | believe. 

69. Do vou know where’ 

A. | couldn't tell where. 

(). 70. Where was he when you last heard from him? 

A. That IT couldn't tell Vou, [know TP heard that he went ont in 
lowa and bought a farm there; thats all [bh hase t some friends 
here that he Writes to. 

(). G1. Whe ar thev ? 

A. Well, | don’t think it is neeessary for me to tell that 

(). ‘> 4 Whiv dout vou think It ds necessary jor you to tell me that? 

A. Beeause [I don’t know the man’s name perfectly. There is lots 
of mien that | know yy spertit that | couldnt tell vou their reatnes, 
(). jo. You know that he has got friends here that he writes to, 
and vou wont tell me their names ” 

Mr. BaxnsixG: Tf vou ean tell their names please do se, 


7 ar 
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_ . | “ 
af 
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A. I ain’t positive whether I;can tell their last name. There is 

one named Sehultz. I don’t know his first name. 
Mr. Apcock: Q. Where is he to be found ? 
S YE A. I eouldn’t tell you where he lives. Ile lives somewhere 
on the north side. 
(). 74. Where does he work ?: 
A. _— I couldn’t tell you. 


Q). 75. Did Schultz ever work: there at your factory ? 

A. ~ sIr. é 

(). 76. When did he work there ? 

A. Why, he worked there, I guess, in 1875. 
(). 77. When did he last work there ? ‘ 
A. He works there now. : 


Q). 78. Then you can give me his business address, can’t you, if he 
works there now 7 : 

A. [is business address—I cam’t tell you where lie lives. 

(J. 79. Can’t you tell me who worked there in 1876? 

A. I couldn’t tell you except from those men I mentioned already. 

(). 80. They all worked there ith 1876, did they ”? 

A, ae all those that I mentioned did work there in 1875. 

(). SI. Can vou tell me who worked there in 1877? 

A. All that I mentioned with the exception of these that I said 
went to lowa IT couldn't be ce fain Whether they worked there in 
S77 or not. 

(). 82. Can you give me the n: untes of any other persons who worked 
there in IS77 ‘beside 's those ? 

A. No; not to be certain I couldn't. 

QJ.55. Can you give me the names of the persons who worked 
there in IS7S”? 

A. Not with the exception of Jhose I mentioned—yes ; Joseph. 
There is lots of them that I know their first name, but I couldn’t tell 
their second name—Joe Sufka.  ¢ 

(). S4. Give me the first names if you don't remember the second 2° 
of those who worked there in IS7S8 

(A.] Charlie Bean and Fred Cafinte; that is all I think of; that 
is something [ didn’t pay much ‘attention to; we changed hands 

Very olten. | couldn't tell: vou. 
os Q). SO. Where is Charlie Bean now ? 
Ile is working there. ° 

(). S6. Ile is working there vet is he? 

A. Yes, Ir. : 

e S7. Give me the names of the men that worked there in 1879. 

That would include those that [spoke of with the exception of 
Pest that went to lowa. : 
Q). SS. Can you vive me the n: lyies of any a dditional persons who 


worked there in Is7!? 
A. gh 
(). SO. Cun you give me the names of any additional ps irties who 
worked te ‘re in ISS0Y j 


A. No—ves; Albert Specht. 
(). G0. Where is he to be found? 
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A. Ile is working there now. 

Q. 92. Is he a relative of Louis Specht ? 

A. I think he is; | am not certain. 

Q. 93. How long has he worked there ? 

A. I could not tell you exactly. Ile las been off and back again 
several times. 

Q. 94. Give me the names of the parties who are working there 
how, 

A, Well, you can Include all those [ have spoken of with the ex- 
ception of those two who have gone to Lowa. 

| Q. 95. Can you give me the additional names ? 


A. No; there is some new hands there. [ couldn't tell you their 
hames. Sometimes a man will work two vears there and | couldn't 
tell you his name. I know his given name, but that would be all. 

(). 96. About how nanny employes have August Beck & Co. In 
their factory on North Clark street, altogether ? 

A. | LUuCSS about bor 15 men. 

Q. 7. Tlow many emploves altogether ? 

A. Well, about, T couldn't say exactly ; there would be from fifteen 

to twenty girls—girls and women. 
os (). OS. Who COT POSE the firm of August Beck & Co? 
A. That I couldn't tell. 

Q. 99. What was the name of the firm before it was August Beck 
& Co.? 

A. Beck & Fieldkamp: originally Beck & Wirth. 

(). 100. Where is Mr. lhieldkamyp how ? 

A. Tle is dead. 

(), 101. Where is Mr. Wirth now,’ 

A. Ile died too. 

(). pay. Can you lve bile the hime of a stnerle proPsorl other than 
those vou have mentioned who saw this sweat-room in TS7o” 

a A. No, sir. 
] 


Q). 103. Can you give me the name of a single person whe saw 
the sweat-room in IS76 other than those vou have mentioned ” 
A. No, Sir. 
(). 104. Or in S77 * 
A. No, sir. 
Q). 105. Orin STS” 
A. No, sir. 
). 106. Orin STi 
A. No, sir. 
Orin ISSO” 
A. No, sir. 
() 10S. Or my TSS] ° 
A. Well, there is several there that Tcould tell vou—but TP don't 
know their Phiatile’s of those whe are worl jar there row 
(9.109. You dont remember of any outside persons seemg the 
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Q). 126. The water-troughs which vou first put into this sweat- 
room, you say, were lined by a tinsmiti to save the galvanized iron ; 
is that correct ? 

A. The first wat r-trough we had in there was rade of cvalvat- 
ized iron entirely, 

2. 326. When was it that the tinsmith Slick made these lined 
water-troughs ? 

A. That I couldn't exactly state. 

(>. 12S. About how lone ace was it? 


: om a 
A. Phe first Wiater-trough Wil rypeact wii ti thi Pepolil Wits built it 


1S; , 


(Objected to as not responsive.) 


’ 


(). 125 When was it that vou e1 ploved the tiustith Slick ? 

A. I couldn't tell. 

(). 150. Tlow long ago was it? 

A. Sinee he was emnploved 

(). 131. Yes. a) 

A. He has been working for Is75: he las been doing 
; 
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Might changes be made in the sweat-house without your 


Q. 142. 
knowing about them ? 

A. Well, no: I don’t see how it could be done. 
there every day. : 

(). 145. ‘Did the ‘y ever resweat any tobacco for other peo} ‘le besides 


themselves ? 


A. Not that I know of. 


I goup and down 


QJ. 144. Are not the steam: “pipes or steam-coils renewed on the 

sides of the sweat-room * 2 
A. They have vot ~-ath on the sides and bottom. 
(). 145. When were the perforgted steani-plpes put In? _¢ 


A. When it was first built. 

(Q). 146. Do you know where they were purchased ? 

A. I couldn't tell you. 

Q). 147. Do you know who put, them in’ 

A. I told you ence Ben Schaefer done the first work. 

(). LES. Were you supenaed t@come here and testify in this case ? 

A. Supmnaed? Not that I kfow of. [was told to come down 
here and testify. e 


a 


Q). 14. At whose re quest did you come down? 
A. Our superintendent told me | should come down and 
OS.) testify to what | knew about it. how it Was built, when it 


. 


Wils built. NC. 


(). 150. Who is vour superinte ryle nt? 
A. Louis Specht. | 
151. What did he tell Vou ? i 
A. H[e told me | should come dawn and testify what [ knew about 


room, 
Dic vou talk over the 


that sweat- 
Q. 1o2. ? 


: . 
matter of the sweat-room ° 


A. No, sir; [didn’t see the man, and [ didn’t know anything 
about it till tem minutes before twelve, and he said | should get 


ready and come down this atternogn. , 
(). 155. Didn't he ask you what vou knew about it? ; 
A. No, ait : 

() Lod. Didn't he ask vou a single question about it to-day ? 
A. Xo, sit 
Q). 155. You swear to that 
A. No, sir; I know all about that room. | 
Q). 156 When did vou last look at the sweat-room ”? 
A. When did [last look at it? °‘ 
Q. 157. And examin 4 | 
A. Inside, vou me 
(). hos ¥ _ lis ‘ | il) sia r 
A. Yesterday forenoon [ was inside of it and examined some 
leaks that were in these troughs. 
Redirect examin vy Mr. Baws 
QQ. Lov. Please sta Vine u irve of the engine which 
SUpPpules The st a ~\\ rool 
. Yes: | have charge of 
| 
: | 
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(). 160. Have you had charged of it since the sweat-room was 
built? 

A. Yes, sir. 

(). 161. Please state whether vour position asengineer, Laving charge 
of the engine that supplies the steam, requires you frequently to pay 
attention to the sweat-room for the purpose of noticing its tempera- 

ture, or other purposes. 
OS6 A. Yes, sir; very often. There is valves on the steam-pipe 
above where we regulate it, and the superintendent tells me 


' 


4 that I should look at it once in awhile: so | goup there often in the 
building just on purpose to see. 
. (). 162. Please state whether this resweating was done openly, or 
Whether you or anybody else was told to keep it a seeret, 
(Objected to as leading.) 
A. There ts no seeret about it,as far as I know. 
(). 165. Were you ever toid to keep it seeret ? 
A. No, sir. 
FINLEY C. McKAY. 
Counsel for defendants states to counsel for complainants that the 
witness Ifuston is now present with lis saules-book. so that if thev 
desire to ask any question or to examine the book they can lave an 
opportunity of doing so In cross-cxamination, 
> RepoLrl GEHRING, & Witness on behalf of the defendants, being 
first duly sworn, Was examined in chic yy Mar. ft. A. BANNING, and 
deposes and says as tollows : 
() l. Please “tate Vour Tate, age, rr syile rheter, anid OCCU pation, 
A. My name ts Rudolph (rehring : oS vears of age: Lam working 
for Specht in the tobacco works. 
(). 2. Where do vou live” 


ont ante 


A. I live on Blackhawk street, Chicago, on the north sid 
v.35. Tow long have vou worked for Mr. Specht? 

A. | worked now 15 years 

1. Did vou ever help to resweat any tobaces ? 
Oh, ves. 


: 
A. ' 
| Q).5. Where was that”? 
\ 


It was in this factory over on Canal street 


().6. What is the number of the tactorv on North Clark street ? 
| A. Yes, sir: the number must be 30? and 30f 
) 4 () a. Lh Voot) KrOW whi if kK 7 oft ‘| =Wesl bie) j= oT Peveornl 


they have in there now ? 
A.. Well, [ know so much that [see the room there; they have 
an upper room—an eXtra rootii—tfor swe trne tolueco 
A). 5. When Was that Poom tu 


A. T guess in IS¢>. 
(). 4. Is the room now like it was when it was first built 


Objected to as leading. 


A. Yes. sir: the room ts ther 


e 
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(). 10, Please describe that room. ‘ 

A. Well, I didn’t take notice of it much to see; there is a room 
we could pourt In 20 cases Init: that is all what I can tell you. 

QM. 11. Did you ever help fo put them in? 

A. I helped to put them in: yes, sin 

(Q). 12. Did vou ever help take them out again ? 

Wag helped take them out avian, 

(). 13. What kind of cases are put in this room—the ordinary to- 
bacco cases ? ; 
(4 Mbjected to as leading and suggestive.) 


A. We got so many cases as Comes In from the stores. 

(). 14. Are they what is called the ordinary tobaeco cases that the 
tobacco is packed in? 

A. Tobaceo cases: VOCs, sir: revular Cases, 

(). 15. Wooden cases”? 


(( Myected lo as leading.) 


A. Yes: wooden Cases. 

(). lb. Tlow lony would those cases of leaf-tobaceo be left in the 
sweat-room 7? 

A. Sometimes a little shorter, sometimes a_ little longer ; Ssomie- 
times four or tive days, sometimes eight days or a littie more ; some- 
times eight or nine days; they take it out to see if it is sweat good, 
if it Was not, put it back. : 

().17. Tlow is that room heated * 

A. How is the room heated 
ORS () 1S. What heats the sweat-room ? 
A. There is water in troughs. 
19. In the bottom of the room ? : 
A. [1 the bottom of the Poon ; 


, 


J), 


. | don't know: I didn't look at tleat. 
) ‘ 


) OO 
. . 
No: there isn ts 2 ' 
‘a. 22O. UNCTC IS NO stove Liat heats ‘the room. 


o ) ri | + M ; . — 7 . ’ } : 
e+ 4 \\ hat lieats this Willer it} the. trouchs * 


(). 25. In the trough 

A. In the troughs: ves, sir: in the wate 

() 24. Where does the steam come from in these steam -pipe BT 

A. Some from the botler: [ didn’t take notice where it comes 
from: that is not mv business. : 

(). Zz). I< ther botler in this =\\ if | O produ t this Stearn 

A. No: hha be t . an thy 

(). 26. Did you help resweat tobaceo'in this room soon after it was 
built? 


A. Yes, sir. 


er ° 9 : . ; 

) _ Tlow was the room then 
. , Py 

A. The room was the same as it is now. 
. . 


Pe 4 ] . ] . ae a . e 
>. Phe same Libel) that it Is low 


‘w 


‘w 


eon 
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Q). 29. What is this sweat-room made out of—what kind of mate- 
rial—wood, or iron, or what? | 

A. Since it was built it leaked, and we had to pete iron on the in- 
side. 
). 30. Plow are the cases with the leaf-tobacco put into that room ” 
A. They are put Into the room: Ves, =r, 
d. OL. Is there a door”? 
A. There isa door in: Ves, sir. 

(). oa Dil vou ever help Mr. Speeht resweiul any tobaceo before 
this room was built? 

A. Yes, sir: le was sweating tobacco—smoking tobacco—and he 

vot il bax ; hie =“Wweiut that tobacco 11) boxes, 
oso (9.55. Tlow did he sweat tobaceo before this present sweat- 
room that Vou are how using Was built ? 

A. Well, he erat the same box in there, with tobacco in there le sc, 
and that was sweated, 
d. 54. Did vou have a room ” 
A. Yes: we vota bax thre re. 

(). 5 9 llow iD hy is this bax 4 

A. Well, Le unt tell vou exactly now: that is loner ago: | know 
we gota box, ms <weat itinthe box: that is all what | know about 


d. ob, [low was that tobacco pout Into this box threat you speak ol? 
A. Sometimes loose and sometimes In cases. 
) ae ln the ordinary cases? 
A. Yes, sir: in tobaeco cases. 
Cd. os. How was that box heated? 
A. Oh, ¥ ry cron, 

C). od. What heated 1° 

A. If it Was beac ery or something like threat, if would thake it 
crood, 

(). JO. What heated the box ” 

A. Wet steam: that is all P know: | don't know what heats it 

(2. hl]. Whi re did the steam come trom? 

A. From the boiler, [ guess 

(). 42. Hlow long did vou use this box before vou built your sweat- 
Pevotil thisat vou Tow Us * 

A. So long as IT worked in the business: every time we got a box 
for —~\We ating tobaceo. 

4 . 
that vou used betore this, dome openly or secretly 

A. Well, wi Ope ned it and let it cool for awhiul 


(Q). 45. Was this resweating In vour present room, and in the box 


() tf. Did vou] Keep it a secre 
(Objected to a: leading.) 
\ | (hoy und rst ned mitch Vi Mitl- I~«* The | » tel tl 
| worked there so long as I have | rin the factor 
yO) ‘) by [diet iy Liber tet { prrcae bresteders rae! 
KPO how Veol] =We ited this torbos } 
A. Well, some men ar working ther L sotne lellows stick If 
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the business and some fellows go out. Iam the oldest man there. 
I took notice of it; what I tell youistrue. Ican’tdoany more than 
just tell you the truth. 

(). 46. Did anybody tell you not to say anything about how it was 
resweat ? 


(Objected to as leading.) 


A. No. ‘ 
‘ . . ‘ e 
Cross-examination by Mr. Apcock : ; 
(). 47. Tell me the names of all the persons who worked there 


with you In 1875. 3 

A. In 1875, well, there was IT and Sam. Schnell and Charley 
Schnell and another fellow; his name was Schnell, too. Tle is now 
working by Gradle & Strotz, T think, and some fellows are gone to 
farms. They are not here now. [can’t tell you any more of the 
— know some names, but I couldn't tell you all the names. 

(). ‘an you give me the names of any parties who worked 
Ps in “1s763 

A. I ean’t tell yvou—I never took ern somebody worked with 
me. Sometimes he gave me aman to work and sometimes another 
man to work. I can't tell vou. I say that the most of the fellows : 
have gone away. 

(). 49. Can you remember the name of a single person who worked 
there in 1S76? | 

A. IT dont know. If aman is working with me I don’t take his 
numiber, where he lives, and what he does. I know all the time he 
Is ee with me. 

be oo, Can vou tell me the names of any parties who worked there 

1 ISGe : 

There was an old man—he is gone to the country now—Mr. 
Wanke was his name. Ile was working there. 
Q. 51. What is Mr. Wanke’s first name ” 
A. I don’t know his first hare, 
ay) | (). o2. Where is he now ? 
He is ona farm. IT don’t know what place. He is gone 
toa farm, but IT don't know what place It 1s. 

().05. In what State? 

A. Well, [ dont know in Whaat State ¢ ither. [lis son ts here. He 
is working up there, too. He is on the truck-machine or planing- 
machine. [ cant tell you his name. 

(). 04. Can you give the names of any other persons who were e 
there In IST4 ae 

A. Teant tell you. [am working there on the steam apparatus, 
what we call it, and steam relief or sweat relief; that is all what I 
ean tell you, all the time. 

(). 50. Can you tell me names of any: “persons who worked there in 
1S7s? | 

A. Well, there is a man in the factotv named Fritz Canute. He 
is working there, too, and is there yet. 7 

(). 56. Was Fritz Canute there in IS7s? 


a ea 
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A. Yes, sir. 

(J. 57. Can you give me the name of any other party who was 
there in S78” 

A. We got some green men; I told you that before. I told you 
there were other men we let go—let them go. I can’t tell vou ex- 
actly. I didn’t take notice of that every time we got new men. 

(). 58. Can you give me the names of any persons who worked 
there in S70? 

A. No, I can’t tell you. In ISSO) Albert Specht, his name is, was 
working there, and he is there vet, | guess, working with two men 
and sometimes with three; [can’t tell you all the time. That is all 
what | know. 

(). GO. Can you give me the names of all the workmen who wre 
now there? 

A. They are working now three, sometimes four, sometimes five 
men. IT knew of one man; his name is Fred. [ don't know the 
other name. Tle isa voung fellow: and another name is Ponto, 
and there is another fellow there, Stone, and one fellow le is fool- 

ish. [| dont know his name at all. T don’task tellows about 
O02 their names. That ain't my business to ask their names, 
Q. 61. May changes not have been made in the sweat-room 
without your knowing about it ? 

A. No; we got a sweat-room; that is all; we got a sweat-room all 
the time vet. 

(). 62. You misunderstand me. May not chiang s or alterations 
have been made inthe sweat-room without vour knowing about it? 

A. No: I didn’t take notice of it. 

(). 63. You did not take notice of any changes that were made ” 

A. No. 

(). Of. And chang = nay have been made without Vour hetieing 
it, mav they not” 

aA = »* not af they Wiis fixing, Tsun working there. but not to 
tuke notice of the sweat-room: just [ was working to pul cases 
In, that was all. 

(). ().>. Weren tf vou working downstairs pearl of thie Litie 

A. No; the sweat-room is upstairs. 

(66. Weren't vou working downstairs part of the tim 

A. | worked sometimes too; if they haimt got work upstairs I 
work downstairs. 

(). 67. May not changes have been made upstairs in the sweat- 
room when vou were not there? 

A. When | Wits hot there’ No: whi rl thie changed the =“Wweinut- 
Pood, 

(Q). 6S. You were not there when flev changed the room 

A. 1 was there when they put the cases in and sweated it in the 
root. 

(9.69. You were not there all the tin 

A. Not all the time: ne. sir, I was in thi baAcbory all the time. 
but not all the thie im the sweating-room 
(9.70. You don't know but what the sweating-room: might have 
been changed while vou were away and not there, do vou 


‘; 
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A. The sweating-room is there since the time the building is there ; 
it is there in that time. 

(). 71. But may not changes have been made in the sweat-room 

While you were downstairs ? 
OS A. | worked downstairs, but [-worked sometimes up on the 
smoking tobaeco ; sometimes I worked upstairs; I don’t work 
there all the time; the leafis put in and has got-to sweat first. 

(). 72. Are you willing to swear that the sweat-room is Just in the 
sume condition now that it was In 1875, when you say it Was first . 
built, and that no changes have been made? 

A. There is changes made; | don’t know what they change there ; 


there was water in there; it was built up and is built up now; the 
steam-fitters was there; [| don’t know what is changed: I can’t tell 
you. 
(). 73. When were the steam-fitters about there? 
A. 1] didn’t take notice of it; [ don’t know about that at all. 
(). 74. When were the steam-titters there last? 
A. I can’t tell you exactly when it was; [ just talk what [ know. 
(). 75>. Were they there in ISs0? | 
A. I dont know: five Years ago there Was some steam-fitters 
there, and il couple of Veurs apo there Wiis sone steumi-fitters there, 
(). 76. Do vou know What changes ‘were nade about two Veurs “ 
doo when the steam-titters were there ?: 
A. | dont know. 
(). 77. You don’t know what changes were made then”? 
A. 3 just siuw sot troughs there, amd there is water now about g 
three to four Inches in the trough, and there the pipe runs in there 
and the water goes through: that is afl what | know about it. 
Mr. BANNING: ' 
(). 78. Was it so in 1875? 
(Objected to as leading.) ‘ ei e 
A. We got another trough there amd now we got another trough 
under that leaf. It was piled up first, and then we got) water 
there and it had pots there. | can t-te] vou that exactly, lcunt 
understand much Enelish. You must excuse mi Just | wus 
working there and that is what | know. lL dont know LEEV Phere 
than | tell vou, 
, ' 
ae Mr. Apcock 
/ 
(). 79. Youd snow what changes were mad ISSu” » 
. AO YY - roel on it 
) S0) No IS7o 
\. | don't know what is inged :-that ain't my business 
() 4 Rae D DAY TT . , , 
9 u l to ShHhOW thre stesma-fittel 
() ea uw , rf 
SWeinl-Prool 
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know what his name is or where he is. Sometimes we get a car- 
penter to fix something and then we send lim away nTLeT Te 
(). 85. You don't know so verv much about this sweat-room, do 
vou? | 
A. I know so much that you put leaf in. and after it is sweated 
you take it out, and if it is good we take it away, and if it ain't 
cood they fetch it back: that is all T know about It. 
(). S-4. That ]s all Vou know abot lt 
A. Yes, “adic | know we wot Wiatlel thier 
d. So. You know that vou have got water there now ? 


; . ; ‘ + | ‘ e 1} 
<: there is water there now: that is all what | ean tell vou 
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and some men stay a couple of nionths. We never worked the 
same every time. Just we steamed what we could get leaf. 

(). 96. When you got leaf-tobaceo 4 

A. Yes, and then we got, too, other work sometimes. 


Recross-examination by Mr. Apcock: 


— QQ. 97. Has Mr. Specht been talking to you about this sweat-room 
to-day ? 7 
A. No. ‘ 
Q. 98. He hasn’t said a word to you about it ? 
A. No; he didn’t talk about the sweat-room ; he just told me to 


come down here to testify.  ¢ 
396 Q). 99. Didn't Mr. Specht tell you what he wanted you to 
testify about? 

A. No, sir; he never told me about that. I just could tell you all 
what I know of that sweat-room, and I know that we sweat tobacco, 
and that is all what I can tell you; [ can’t tell you any more. I 
don’t know what you mean and [don't understand so much [english 
as you ask me about it; I can’t tell vou. 

(). 100. You don’t understand the questions that are put to you? 

A. No; I can tell you in just a couple of words what | know what 
we use and what we make. That is all what I can tell you; and if 
that is not enough then I can't help you. 


RUDOLPH GEHRING., 


Circuit Court of the United States, Northern District of [linois. In 
equity. 


° 
ABRAHAM Roprinson ef al. vs. Louis P. Sutrrer et al. 


Testimony taken in the above-entitled cause on behalf of the defend- 
ants before Charles C. Linthicum, notary public, at the office of 
Messrs. Banning & Banning, Chicago, Wednesday, June 15, 1Ss1. 


Present: Thomas A. Banning, Esq., of counsel for defendants, 
and John W. Munday, losq., of counsel for complainants. 


(It is stipulated hy counsel that all the evidence taken on the ae- 
counting before the masier and before the rehearing was granted 
may be read and used at the tinak hearing of this cause with the 
same force and effect as if now retaken, the complainants waiving all 

obj etions to sald evidence Ol, uccount ot its relating to tate 
STL ters not set up inthe answer at the time it was taken, and 

consenting that it may be used the same as if taken after the 
filing of theameinded answer.) 


Rintey C. Meh ay, a witness recalled. sworn. and examined on the 
part of defendants, deposed and testified as follows : 


(). a You have a 
cause, have vou ne 


A. Yes, <1. 


, ’ . . . . 
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Q. 2. Please look at this model now shown you, marked “Aug. 
Beck « C'o., Jan’y, S75,” and state what it is intended to represent, 

A. ‘This represents the room we have for sweating tobacco at 502 
and 394 North Clark. 

(). 5. Does it represent the room about which you testified in this 
case before ? 

A. Yes, sir. 

(). 4. Please state whether you assisted in making this model ? 

A. Yes, sIr. 

Q). 5. Have you compared it with the sweat-room at August Beck 
& Co.’s, which it is intended to represent ? 

A. Yes, sir. 

(). 6. Please state whether it is substantially a correct: representa- 
tion of such room ? 

A. Yes, as near as we possibly could get it. 

(). 7. As I understand, this model represents the sweat-room as it 
now Is; Is this correct ? 

A. Yes, sir. 

(). 8. Is it also made so that it can represent the sweat-room as 
originally constructed ” 

A. Yes, sir. 

Q. 9. What are these wires in this model intended to represent? 

A. Thev are intended to represent steam-pipes 

(). lO. What are these wooden blocks invended to Peepers sent? 

A. Tobaeeo CUSes, 

(). 11. And this slatted floor? 

A. The floor on which the cases rest 

(). 12. Please look at this model and state how the room it 
oUS represents was originally constructed 
A. We had one stnele trout through the muddle at first: 

had a single pipe Iving in it perforated with holes connected direet 
from the botler, and 11) this trou stool cutpeount thires rnehes of Wwiter, 
We turned on steam, which kept boiling this water, causing a vapor 
In there which filled the room with steam and vapor. In this trough 
there Was al pipe stood tip) about three meches, so when the water 
came so high it would run off 

(2.15. What does this pipe extending ap perpendicularly from the 
bottom of the room about half an ineh, ane standing about the 
center In width of the middle trough, represent? 

A. 3 represents an overtlow that we used im the room in that 
trough when we built it first. 

(). Lf. Llow hie Wiis thie lopral thrsat priye Preotyl thie boeotteonsy cof the 
trough 4 

A. About three inches. 

(). IS. Was that the only overtiow or exit for the water in that 
trough ” 

As 30, Oh 
(). 16. Is this overtlow about which we have been talking im the 
room now 

A. No, sir. 


(). 17. Hlow wide was the trough in which that overtlow stood ? 


A Rc os Tae 
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A. It must have been from about twelve to fourteen inches. 
Q). 18. About how long was it” 
rom twelve to fourteen feet. 

().19. Please state when this single trough was removed or changed 
and three troughs, as shown in this model, put in the room ? 

A. When we brought the exhaust steam from our dry room into 
the sweat-room this change was made. 

(). 20. Please state as nearly as you can when this was done. 

A. Well,it mus st [hi ive] been done about January, STS, or 1S70; I 
am not certain. That was when we brought all these pipes In rep- 

resented by the wires and made the room large r, 
oud) ().21. Had this one trough through the middle of the room, 
with the overflow which you have described, been used up to 
that time? 

A, Yes, sir. 

(). 22. Did that overflow exte illo upward from the bottom of 
the Sot remain after the three troughs were putin? 

A. No, sir. 

(). 23. What, if any, overflow was used after the three troughs 
Were put in? 

A. Well, you see an overtlow about three inches from the bottom 
at the end running into the gutter at the side of the room, 

QJ. 24. What does this pipe extendiig horizontally from the side 
of the trough, opposite the middle trough, about three-quarters of an, 
Inch from the bottom: of the model, represent ? 

A. It represents that overflow that [mentioned in mV last answer. 

(2.25. What does this pipe extending out from the corner of the 
trough and on about a level with the bottom of the troughs repre- 
sent ? 

A. It represents a pipe to drain-oll the troughs when we want to 
wash them out. 

Q. 26. When was that pipe put,in? 

That Was put in when the three troughs were put in. 

(). Then both of these pipes about whieh we have been last talk- 
Ing were put In when the three troughs were put in; is that so? 

A. Yes, =r. i 

(). 2. During the Oy ration of resWeating tobacco were both of: 
these pipes ke i if Open t 

A. No, the bottom one in the corner was kept plugged up only in 
cuse ek Washing out the troughs or drawing the water off. 

(y. 29. Did that pipe in the bottam iM thecorner perform any other 
otlice “ an to draw off the water toe lean or wash the troughs ? 

A. No, sir. | 

Q). 50, State whether, when these three troughs were put in, they 
were connected together in any w: Ay. 

A. Yes; there was a cross-trough at cach end connecting them 

together. In shortening the room since they were put in 
400) One of the end troughs has bee lh remove ld. ania Is het shown 
in this model. 

QJ. 51. State whether both or either one of these two pipes still 
remain in the sweat-room. [refer to the pipe about three-quarters 


 # 
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of an inch from the bottom of the model extending horizontally 
from the side of the trough to the gutter along the side of the room 
and the pipe In the corner of the troughs. 

A. Yes: they both remain. 

(). 52. Please state if vou have measured to ascertain the height 
of the first one of these two pipes, as mentioned in my last question, 
from the bottom of the troughs. 

A. Yes, sir: it is about three inches from the bottom. 

(J. 33. Please state whether these two pipes remain in the saine 
position as when first put in. 

A. Vg Sir. 

(). ot. During the operation of resweating tobacco, how much, i 
any, a r would be in these troughs” 

A. About three inches in de ‘} th. 

ny oo. In all the troughs”? 

Yes; in all the troughs. 

o st). llow long were these three trouehs ane how Wide 

A. Before they were shortened, and one of the end ones removed, 
they were about sixteen fect long and sixteen inches wide and about 
c ight Inches deep. 


‘; 


6p = 


). 57. Tow long and wide were the two troughs at the ends ? 

A. About nine feet long and about sixteen inches wide, 

(2. >. Was there any other overtlow Or ¢ x it lor the Witter in) these 
troughs except this Ole about three phehies Prony the bottonn 7) the 
troughs extending horizontally into the gutter at the side of the 
room ? oe 

A. No; not before January last. 

().. yt When Wiis this POovwOoril shortened and one of thee ried troughs 
removed ” 

A. Last January. 

Q). 40. What does this hole in the bottom of the trough 
10] covered by a picce of perforated tin, shown in this model, 
represent? 

A. It re presents a drain: ive from the trough 

Q. 41. When was tha deals putin? 

A. Last January, 

(). IZ. Since that drainage was petul In how much, if anv, water 
remains in the troughs ” 

A. Probably il hhalf cin) neh 
(). 45. That has been the exit or drainage for the water sinee it 
Was putin, instead of the pipe three ineles trom the bottom: of the 
trough, has it? 

A. Yes, =H] 

(). 44. Does that remain open or is it closed during the operation 
of resweating ” 

A. Yes: it remains open 

(). 450. Do vou mean to be understood as saving in vour various 
answers that from the time the sweat-room was built until inal Jan 
uary there was alwavs during the operation of resweating tobacco 
some three Inches of water tn thi troughs 

A. Yes, si 

wl—Sy 
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(). 46. Why was the sweat-room changed, so that now there is 
very little water in it, if vou know ” 

A. Well, we let more pipes into these water-troughs: left them 
open with an loon the end turning down toward the bottom of the 
troughs, as shown in the model. As the exhaust steam passed from 
the engine through these ptpes into the troughs we found we could 
get moisture enough withoyt keeping the water in the troughs. As 
the exhaust steam pRISSCS through Lhiese pipes it Js partially COll- 
densed, so that there is always water running In these troughs. 

i. 7. Please state whether in addition to the pipes running over 
the troughs there have also been irom thie first pipes around the 
sides of the room containing steam for the purpose of heating the 
POOTK. 

A. Yes: we always: had a coil of steam-pipes connected with the 
boilers for heating the room, These pipes are shown in this model, 

and run into headings, represented by eylindrical pieces of 
402. wood. These pipe are close and do not allow the steam to 


( SCUpe, 


aan 


d. 45. Which of these pipes running over the troughs represent 
the perforated D cs 7 

A. All of those that are turned down at the ends. 

(). i). Is there any difference in CX PClise in the use of exhaust 
stenin and steam direet from. the boiler ? 

A. Yes. We do not have: any expense now for steam, as the ex- 
haust steam serves every purpose. 

(). OU. What does this “Tare wooden flue at the corner near the 
top of the sweat-house represent ? 
A. It repres hntsa ventilator to draw cull thie Impurities out of the 
room 

i). yd. Tin this miodel thr COVET of the sweat-room }~ represe nted 
with sloping ~liles Please staat Wlhiethy I thie Poot Was originally 
built ia this way. 


A. No: not in the tirst place; not until it was lined; that must 
have ay Cli iti Isyh. 


( TOss- Natinilbve 


— 


lon by Mr. Menpay: 


C.Q). 52. You are the engifecr, are vou not, Mr. Mekay’ 


C2. 52. You had more er fess to do with the construction of the 
sWeat-house, secrne that thre pipes Were properly comnected, ete. ? 

A. Yes =i! ; 

bef 


e was short heel itt leneth Was if 


» | \\ ¢*?) Try \ if 11 
° . ‘ » t iat ~\\ 4 EaRLe te 
} . , , a 


/ 
——— 
- 
mee 
r~.s 
~ 
- 
- 
- 


’ I ' Pehsad dade lthe same width 
( {) ate Wohi t,, = hs <7 F ae = ’ 


: Pie) \ ia had only asinegle trough through 


thie bivdedel ‘| VVOU Isc CATS <tejma oradirect steam from: the borer? 
\ | Limctl i ™ i T} ] [ ‘ bed 
( (). ot) blow mirver Wiis this =} ole tre ber hy —how lore, how Wide, 
and how cleep”? 
bun; A. Ab welveor fou tect long, about twelve or four- 
tech) | ch = \V i ibe : Say gp credit rhches Ato } 


LOUIS P. SUTTER ET AL. Vs. ISAAC ROBINSON ET Al 240 


C.@. 57. And how much water stood in it 

A. About three inches. 

U.Q. 5S. How was the steam-pipe supported at the trough—I mean 
the steam-pipe that supplied the direct: steati—how was that pipe 
supported ? 

A. That pipe was supported on wooden blocks in 
that it stood about half In the water, and was perforated om the 
lower side. 

i, () Of. And the steam blew directly ito the water, dtd it hot. 

A. Direct into the water 

(.)Q. 60. This naturally caused a very heavy vapor to arise, did 
it not | ; 
A. Yes, sir 

) 
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, : 


(.(Q. 72. That water was rumning in all the time the sweat-house 
Was In operation, was It? é 

A. No; only once in awhile. If it would boil away they let more 
In. 

> 4 


). 75. Did it boil away very fast ? 

A. TL eculd not say about that: I did not attend to it. 

. (J. at. | this hole eunicl hose represented In the model ’ 
A. No, sir 3 
CQ. 75. You did not think’ about the hole and hose when you 


made the model, did you’? g 
A. We don't use it now. 
('(). 76. Have vou used it since the three troughs were put in” , 
A. Yes, sir: up to last January. 
C0). 77. Please point out te me in the model whereabouts this 
water supply was loeated. 
A. The wav they supplied it they took the hose in at the corner of ' 
the door. ' 
15 C. 4). 7s. To do this, af course, they opened the door? 
A. Yes, sir: that ts, as far as | know. 
U0. Ta 8 could they tell when the water was boiled out | 
enough to require a fresh supply? 
A. [" 1 by Hearne the Stectia blowing nn) the Water, | . 
(0). SO. Was there one or two boilers at the works ”? 
\. We got two boilers : 
C. @ SL. Dad vo ive more than one engine ? 
1 We rad Lt neil ; *% 
('.Q), S2. What kimd of @ngine is it? 
1. A horizon =tiit rv édnen 
C.42.33. i rdinal iRehepr ssure engine ” 
‘. 28 a } 
C0) 84. What amount of steam did you carry ordinarily ? 
A. We average about o0 pouhids to the square inch, according to 
the work we ud to do . we, 
C; & Sa. Ee rated pipes al upped on the end, are they 
‘ 
1; les, s f thre rom the tirst 
C.(). 86. Tlow is the water stipplied to your boiler’ 
1. By a ittached to the engine 
\. [tis the o1 lngver puny 
C. @ 8a. Ti sd trom Where—from the Hains? 
\ I ry ! riiy . Z 
C. 2 89. How tA) d \ : d 
\. [cou tS Lp ak [t is supplies L payne 
Trot a 
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bi) JAMES DOONAN. a witness produced, sworn, and examined 


on thi pearl of defendants. denoses and testifies as follows 


Direct examination by Mr Bannine 


1? ’ 

Ad. 4 You have Perveed) CUlied As A WILless ID tlits Cisse beronre, have 
you not ? 

A. I have, sir , 

Pa 5 . , , , , 

QQ. Z. In your testimony which vou then gave you described a hol 
in the bottom of thi troughs of the sweat-room at August Beck A 
(‘o.’s. Nos. 39? and 304 North ¢ lark street Picuse state i] you KHOW 
who was it that put that hole in the bottom of the troueh 

A. wir eateee | Wiis at ih) ne ° 


. . . . 

(). o. When was that 

A. Well, IT should judge it was somewhere about Christmas: it 
was elther before or after the New Yr 

(). 4. You mean the last New Year 

A. It was either the latter part of ID ber or the eng mart of 
January 

Q. 5. You mean December, 1SS0, or January, ISS] 3 

A. Yes, si 

(>) ¢, Do vou riety) that Tt} i ’ ‘ rf ' ‘ trough 
which in vour other testimony vou deseribed as being lowest 
part of the trough, was the one wl rer | 

A. Yes, sir. . 

(>. 7. Did vou at that ti “Os t) i 
from the corner of the t le ~-> = pron 
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(Q). 2. Please s\ate in whose employ you are. 

A. Kroeschell Bros. 

(Q). 3. Please state whether you ever did any work at the factory of 
honed Beek & Co., 392 and 394 North Clark street, in their room 
for resweating tobacco. : 

A. Yes, sir. , 

‘v 4. Please state when this. was. 

As near as I can recollect, it was from the third to the seventh 
of paw ary, ISS1. ' nS 

Q). 5. Had you ever work: dithere before ? | 

A. I could not say whethers I have or not. I never worked for 
August Beck & Co., to ny knwledge. 

(). 6. At the time you did that work last January, did you bore a 
hole down through the floor and make a drain in the lowest part of 
the trough ? 

A. T bored a hole in the box and run a waste- -pipe to it. 

(). 7. Is the hole which you made, represented in this model 

marked “August Beck «&& Co., Jan’y, 1875,” by this hole in the 
40S bottom of the trough chvered by perforated tin ? 
A. I bored a hole if the box and I don’t know anything’ 
about the tin. 

(QS. Did vou also see a drgin with a pipe extending horizontally we 
out from the corner of the troughs ? 

A. Well, there was a pipe in the corner which I disconnected this 
waste-pipe from, and run thé waste-pipe to the hole [ bored, but I 


did not make the connection # that was made, [I suppose, by the tin- 7 
her. : 
Q). 9. Was there any hole gxtending downward through the bot- 
tom of the troughs when vou went there ? 
A. Not that I noticed. . 
(Cross-examination by Alr. Meunpay: 


().10. Look at this billsdated January 12, 1SS1, rendered by 
Kroeschell Bros. to \uvust Heck & Co., and state whether it is for 
the work which vou and Mr. ‘Doonan did. 

m9 think it Is. ‘ 

(). 11. You sav vou discbnunected the waste-pipe from the cor- 
ner drain and brought it up #) the hole bored in the bottom of the 
trough 4 

A. Thave forgotten whether I connected them both again or not. 
On reflection [ believe T did sun the waste-pipe to both drains by a 
_ coupling. é as 
The Corner drains had rotten accidentally stopped Uy}, 
had it not” 
A. That is the way It lookeal to me. 
C.Q. 13. And vou put a cléar pipe on? 
A. | did heel Va dale with quis horizontal boty i he a aks of ; t all. 
[ only fixed the waste-pipe tovit. | 


. . } i ' é , . . 
(CQ. 14h You left the corne® drain clear 


and free to run, did vou? 


A. Well, I SUP pose it Wiis fs Ves We did not interfere with it at 
all. 
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C.Q. 15. What was it choked up the drain in the corner? 
409 A. I could not tell you what it was; the way | looked at 
it it looked as though it was sprung togethar, as if it was bent 
over the joist. | 

C. Q. 16. There was no ganze or perforated tin over the mouth of 
the corner drain, was there ? 

A. Not when I left the pipe there. 

©. Q. 17. Did you see any at any time? 

A. No, sir. 

©. Q. IS. Did you notice whether there was any little pleces of 
tobacco leaf or stems or fragments of dirt of that character Iving 
In the bottom of the troughs, or boxes, as you call them, such as 
would be likely to fall through the open tlooring in the use of the 
room? 

A. There might have been rust or sediment of some kind that 
might have stopped it. I know there was something choked it. I 
did not notice it particularly. 

C.Q. 19. Did you notice that there was sediment on the bottom of 
the troughs ? 

A. Yes, sir: there was some. 

C. (). 20. They were accustomed to roll boxes of tobaceo in and 
out ot that chamber, were they hot, chprpecare ntly, nied thie floor Wiis 
loose and Open 4 

A. | hever saw if in USC. 

U. (). 21. Was thie re any stopcock or valve betwee li the Corner 
drain and the waste-pipe ? 

A. No, sir. ne . 

C. Q. 22. Was there any plug in the mouth of the drain? 

A. Not that I saw. 

i ©. 23. If that corner drain had not been choked up with sedt- 
ent or something of the kind, could anv Water lisave terre it those 
troughs, in your Judgment, even before you bored the hole in the 
bottom ? 

A. Well, | think there ritelit lave Ly CT) seodbies, ais thre bien Wits 
bored in) the side, | know thi ree Wiles soodine because We bisa te ~Wwab 

it out to wet it dry. 
410 C.Q. 24. How much was in there when vou swabbed it 
out ? 

A. I could het Say. | did not sw ib if cotit bavsedl 

C.). 25. But was there any large quantity there, or was it merely 
a little that could be swabbed out with a sponge? 

A. That is how We took it out, edhe waste peipee Wats =! 2 breed ‘iy? 
also, We discon cl | that ZO fect aWav Trou the sweut-room 

i. BM eee 

RepoLpn GEHRING, a Withess recalled, sworn, and examined on 

the part of defendants, deposes and testities as follows 
Direct examination by Mr f 
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A. One. 

(). 4. Please look at this pipe extending upward perpendicularly 
from the bottom of the sweat- root, OF) posite the end of the mide He 
trough, and about half an inch high, and state what that represents. 

A. That represents an overflow-pipe. 

Q. 5. What overflow-pipe dées it represent ? 

It represents the overtlow- -pipe from the water -trough. 

a » What water-trough? | 

The water-trough in the-sweating-room. , 


o% . When was that overfldw-pipe put in the sweat-room ? 7 
A. That was put there in 1875, when the room was first built. 
(). S. Was it the overtlow used with the one trough ? : 
A. Yes, sir. 
(). 9. Tlow high did that pine extend upws ard from the bottom of 
the trough ” | 
A. I never measured it, bud [ should judge it stuck up three 
inches at least. 
(Q). 10. Was there any other exit or overflow for the water in that 
one trough ” 
A. No, sir; there was only that one. 
414 Q. 11. During the opeyation of resweating tobaeco w: as there 
or was there not always water in that trough ? a 
A. Yes, sir; there was alw: ave Water in there when in use. 
(). 12. Hlow was the steam-pjpe that supplied the steam to that 
trough placed ? 
A. It was run along in that jrough 1: it rested on wooden blocks. a 
Q. 15. State whether the pipe was placed above the water, or low. 
A. It was placed in the water, 
(). 14. Llow was the water sup plied to that one trough ? 
A. By a hose. : 
(). lo. State What overflow w: ‘f used when the three troughs were 
put. In. 
A. When the three troughs were put in the overflow was on the ; : 
end. 
(). 16. What does this pipe, e we nding horizontally out from the 
end of the three troughs Opposite the middle trough and about 
three-quarters of an inch from the bottom of the model, represent ? 
A. That represents the overflow we use now. 
Q.17. Does that represent thi overflow put in when the three 
trou; ofa putin? ; 
A. Yes s j 
(). 15. tee it still in the sweat- “Woon and in the same position as ~ 
When first put in? 
A. Yes, <1r. ! 
Q). 1. Tlow high was that A rilow from the bottom of the 
troughs? i 
[never measured it: it mugt have been three or four inches. 
(). 20. What does the pipe Xt elk ling out horizontally from the 
corner of the three troughs and ; about on a level with the bottom 
represent ? 
+ 
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A That is the pipe to drain all the water out of the troughs for 
cleansing them. 

(). 21. Was this pipe in the corner Opel oF closed while you were 
resweating tobacco ? 

A. We always keep that closed by a wooden plug. 
be . Za. Did you always from the time the three troughs were 
put in keep if closed While resweating tobacco ? 

A. Yes, sir. 

Q). 25. Was there water in those three troughs always when you 
were resweating tobacco 7 

A. Yes, Sir. 

(). 24. About how much ? 

A. Up to the overtlow-pipe 

(). 25. What does this hole in) thre hottorm of thas trouclhe covered 
by a piece of perforated tin represent ” 

A. That was put in to let the water run off 

. 2b. Wiren was that hole pour nh 
A. That was put in in January, ISSI. 
(). 27. By whom’ 

A. T cannot tell whether it was putin by the steam-fitters or by 
the tinner, 
(). oo. Look iit this bil] from ron sche 1 Dros, te \ugust Deck WV 
C'o., dated Jan’y 12, ISS1, and state whether that hole im the bot- 
tom was put Inat the time that the work mentioned in that bill was 


, 


done. 

A. Yes, sir; it was put in at that tin 

Q). 2. Before that time was there any hole in the bottom of the 
sweut-room. troughs ” 

A. No, sir: there was not. 

J. od, You have stated that this swe it-room, about which you 
have been testifving, was built early in IS75: please state how you 
are able to fix the date. 

A. IT recollect it well emough: and, besides, we have bills for it 
when the work was done. 


(). O1. Please look at this bill frota DBemjarin Sehaeter to Beck & 
Wirth. dated February 1, 1875, and state whether it contains charges 
for material furnished and work done in the construction of that 


“Weial-roon 
; : : ' 
A. Yes, BiF : that was the tinve when the first ome was constructed, 


(9.52. You mean the one having the single trough ? 
A. Yes, sif. 
b] 4) () 35. Please look at this bill and state whether this item 
under date of Januarv 2. IS75 toot aterial shied for 


that sweat-room. 
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. » a 8 . ** . . 
(Counsel for defendant offers gaid bills in evidence, and they are 
marked respectively “ Kroeschej] Bros. Bill,” “ Ben. Schaefer Bill,” 
and “Fred. Reese Bill”) 


(). 55. Please state whether there was moisture and vapor in the 
sweat-room when in operation—from the time it was built until the 
present time ? P 

A. Yes, sir; there always was;; it was filled with vapor and steam. 

(). 36. Please state when it Was you shortened the sweat-room by 


putting In a partition at one end, and for what purpose you made si 
that change. 
A. That partition we put in :last January—January, 1$81—-and ys 


we had todo that to get away from the brick wall, because we had 
so much dampness in there thatit went through the wall and run 


down on the outside. 

(). 37. Please state whether @he resweating in that sweat-room, 
from the time it was built in January, 1875, was satisfactory and 
successful or not. 


A. It has been satisfactory, always. 

(). 3S. State whether it was laaf-tobaceo which you resweat, and 
whether the resweating produceél dark color. 

A. It was leaf-tobaeco, and of ‘course it produced dark colors; that 


was what we did it for. ; are 
Cross-examination by Mt. Muxpay : 
é ~~ 
C.(). 39. Your factory is on North Clark street? 
A. Yes, sir. : 
417 C.(). 40. The entranceiis where ” 
A. The main entrance js on Clark. 
C.(). 41. In entering the buikding you go up a flight of stairs in 
the hallway ? 
A. Yes, sir. . ° 
) C.Q. 42. You then reach a daor ? 
| A. Yes, sir. t 
C.Q. 45. When you open thgt door, what is directly in front of 
you? . 
A. There is a fence—a wooden) grating partition. 
C. Q. 44. What is thatfor? = - 
A. That is nut there so that egerybody could not walk right into 
the factory. ‘ 
: C. (). Ib. You Carry On in thag factory the manufacture of a vood 
many kinds of tobacco por wluects. do Vou hot 4 --r 


A. Yes, sir; we manufacture gmoking tobacco, fine-cut, and snuff 
of ditferent kinds. : 

C.(Q). 46. You have, of course,some processes and modes of treat- 
ment in) the manufacture of thie S¢ dither lit article s—thie knowledge 
of which vou consider valuable, do you not ” 

A. We have some parts we cogsider valuable, of course. 

C.Q. 47. They are vour trade secrets, and not generally known-- 
some of thetm—to all manufacturers ? 


| 4 
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A. Well, we have only seerets on our snulls, | may say ; the rest 
Is all free to every body. 

C. 4). 4S. Is it not true that you Inake a superior rade of snull 
for this country ? 

A. I don’t know that I can state that we manufacture a superior 
quality; T consider that we make as good a quality of snull as 
others. 

C. QQ. 4) And you have your own peculiar brands of that article, 
do vou” 

A. Yes, sir: we have our own brands 

CU. @). 50. How long have you been making snuff in’ that factory 
by your processes 

A. Lh) thrsat factory We have rincacle spiutl since thi factory Wiis ¢ rected 
In TSG. ’ 

C.Q). 51. In what part of that factory is the manufacture of snull 

carried on ? 
418 A. In the first part it is done on the top floor, and then 
finished in the basement and on the first floor: it is done 
pre itv much all over the factory, excepton one floor. 

CQ. 512. Do you allow the public to go freely in and out of that 
lactory t 

A. Not the public; no, sir. 


C. 4). 52. Do vou allow your workmen to tell the seerets of your 


) 


‘| 
i 
| 
‘ 


’. 
business, or do you caution then acy) a ae TO r fer thaeenn) ti 


< lI whiat Is done In) thre factory : and do vou Theol Keep Vour Driliel- 
pal workmen as long in your employ as possible? : 

A. We never prevent them; we eant prevent them: whatever 
they know thev can tell; we dont caution them: the seerets they 
don't know; the secrets relating to the snuff Lonly know; Mr Beek 
hiraself does ret know thie lik. Wi de Ken }) thre lth its lone | is | they 
behave themselves, 

C'.(). 53. The sweat-room, about which you lave testified, is on 
the top floor, is it; and how many stories are there in the build- 
ing 7 
A. Yes, sir: there are three stories and a basement. 

). Ot. When were the three troughs put in the sweat-room ? 
A. Lam not certain which vear it was, Whether it was in ‘7S or 


4 


i: Tam not certain. 

ay lial taba ¢} 
C.Q. 55. At that time did you take the one trough out 
\. Yes. sir: it was taken out then 


Db. So that that single trough I< not nowiin the sweat- 


root 
A. Xo, sil 


(.Q. 57. What were the dimensions of that single trough? 
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8 
A. They were locates] around the sides of the walls; not 
419 like this model. On one side ran all the pipes from the dry- 
Ing-room—straight along the side. 

C.(). GO. Was this direct st@am heating-coil that runs along the 
side of the room next the doér, and partly on two other sides, con- 
sisting of seven steam-pipes with a header at each end, represented 
in the model by seven wires Joined at cach end by round pieces of 
wood, in the sweat-house at that time when you used the single 
trough ? ‘ 

A. There was one similar gto it, but whether it had five, six, or 
eight pipes in it I don’t know; [don't remember the number of 
pipes: we could make it véry warm, I know, in there; we had 
plenty of pipes there. 

C.Q. 61. In addition to thyjs heating-coil of which you speak last 
do Tunderstand you to saytthere was another heating-coil at one 
side which came in from thédrying-room while the single trough 
was being used ? ° 

A. No: there was no other heating-coil; we only derived some 
leat from the drying-roomg which stood alongside of the sweat- 
room; it Was arranged so that we could open part of it and let the 
heat come in: when we did fot want it we shut it up. 

C.@. 62. When did Vou shut that opening, or those openings-— 
When vou were using the drving-room or when you were using the 
SsWeat-room 7 : 

A. We used them both together; we Just opened it when we 


} } - | : ‘= 

Wilited tore leat lh the sWeat-roonm. 
} ? 

vou put the three troughs 1 


A. [tis heated by exhaust and direct steam as before; when we 


have enough steam we shut off the exhaust and turn on the direct 
steam ¢ 

Cl) 64. Now, Mr. Spechtg please carry vour mind back to. the 

time When vou put the three troughs in and took out the one 

hs trough, and state whether after vou got the three troughs im 

b still d totuse heat from the drving-room by way 


i>] ’ ; (>? pe’? 1 ii. I shine ‘| 
We « three t! ivtis Were peut Ith, | think, 11) IscS or seth. No, 


sir: not bv wav of the openines. 

Us & Go. 3 ro Was no edmimunication then between the sweat- 
ron) nd the drving-room atter vou rot the three troughs ith. ls 

| ie rrsieation. 

. a . . ° . 

CoQ. 66. D Doron the coil from the drying-room = into the 
wh Le : ; ‘ 4 

Lion . wavs been connected between the drv-room 
and the sweat-rowt ltoisfone connection of pipes all the way 
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Co 
deal of moist 
A. Yes; the exhaust steguln Is probably about half water. 
C. Q. 
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These ( x hadist-pipes were there before Wwe did that. 

7. Why did vou put the drain in the trough—I mean the 
one covered with pértorated metal? 

A. There was alwaf’s too much water in the troughs, and | 
found that so much Was Not necessary, and Ol} that account 
that drain in the bittom. 

7. This steam blogving into the room itself produces a great 


+e . ] : @ +) 
ure, does 1t ner: 
x 


SO. So that vou hail no ditliculty at any time in keeping the 


< . . 
atmosphere of the room very motst * 


7 
4 \ 

; 

“4 * . 


; as 
4 


No. Sir: We art 


tL not;*we had all the dampness we wanted. 
SI. You sometimes had rather more than you wanted, did 


you not? : 


A. Well, it depends upan how it Is regulated, vou know; we can 
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extend up to the door; I mean those on the left of the door as you 
go in, and extending partly around the sides of the room”? 
A. I can’t say about that; I can’t say whether they are higher or 
lower. : : 
(4). 101. Who made this modal ? 
A. The carpenter and seyeral parties worked on it. 
425 ('.(). 102. What are their names ? 
A. The carpenter's namé is Vogt; I guess Mehkay worked 
on it, and I can’t say whether they had some more help on it or not. 
C.Q. 105. Who paid for it? 
A. Mr. Banning paid for it. 
C.Q@. 104. Who directed the cagpenter to do the work? 
A. I did. 
U. Q. 105. Are you willing to ywear that some of those heating- 
coils do not stand higher than the flooring ? 
A. I do not swear to no such thing. 
C.Q. 106. Are you willing to swear that the bottom of the door 
is not somewhat higher than thegfloor on which the boxes rest? 
It is just about level. . 


Redirect examination by Mr. BANNING: 
6 


R. D. Q. 1063. In vour cross-qxamination you have stated that 
you had no secrets about your works, except as to the manufacture 
of snufls; am I correct ? ‘ 


(Objected to as leading.) 

A. Yes, SIT. ; 

R. D. Q. 107. Was there any ¢ecret about the way in which vou 
resweat your tobacco? ° 


A. No, Sir. 
Rh. D. Q. 10s. Did the variod& hands who worked on the floor 
where the resweating was done nde rstand all wna it? 
A. Yes. sir: most of the hands worked more or less on it. 
(). PD. Q. 109. Could the hidiideuamiovel: at the works go up 
to thi: cut floor and SCC how the tolyacco Was resweat ? 
A. Yes, sir. 
R. D. QQ. 110. Was there ever gny ins structions given to Mckay, or 
any of the others, to say nothing about it* 
A. No, sir: never. 
R. Db. Q. 111. Was there anything to hinder them from telling 
others about it? : 
A. No, sir: it would be no use to tell them not to sav anvthing 
about it 
$265 Mik. nonteng ds Did voy add to vour last answer words to 
the effeet that to tell them not to say anything about it would 
bo jus st the w: av te make them trail others about it, \lr. Specht r 
A. [did not give that as an answer: I just merely gave that as 
an illustration. i 
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Redirect examination resumed by Mr. BANNING: 


R. D. Q. 112. Was the resweating done with as much openness 
and publicity as the nature of the work and the situation of the room 
would permit? 

A. Yes, sir; always. 

R. D. Q. 115. Please state whether there was ever any intention 
or altetupt on your part to prevent others from knowing low vou 
did your resweating. . 

A. Never; as I never considered it a secret, because | done it for 
the last eighteen vears. 


Recross-examination by Mr. Munxpay 


R.C.Q. 114. Ts there a gas-burner in the sweat-room, or have you 
Cver had one there ? 

A. There has been one in, but there Is no one in now—that is, 
we had one in for temporary use. 

R.C.Q. 115. You mean vou had a gas-burner in there when they 
were fixing the pipes? 

A. | think they had: | cant state for certain. 

R. C. Q. 116. Are there any windows in the sweat-room to let in 
light ? 

A. Not how there aint. 

R. C. (). 117. You keep the room pretty constantly In use, deo you 
not? 

A. Lately we do: yes. 

R.C. Q. 11S. Now, Mr. Speelt,-D- will ask you if it is not a fact 
that a person coming pr to threat Lop floor im vour factory would be 
unable to understand the construction of that sweat-room rnale <s the 
doo were to he opened leading Inte the sweat-room ” 

A. Everything is closed up, of course. When the room is in use 

nobody can walk right inte It. 
26 Re. QQ. 11. Well, after the door was open, what could he 
seo With any distinctness ? 

A. Ife could see everything when the door was open. Tle could 
see Ve rvthing when the door Wits Open bid thy stesttii Viipeor Wiis 
drawn off. 

R.C. Q. 120. Tlow ts that tloor made, and how wide are the eracks 
between the boards? [ mean the thoor that the tobmaeco-boxes rest on 
in the sweat-room, 

A. The floor is made of two-inch plank and about two inches 
apart, probably hire, I never measured & atied that is birt recol- 
lection of it. 

. a; () 12] Abont how Wiedle-gare thy } lnk - 
a boiertit or ten raed =; | bik Bicol Certa 
C.Q). 122. Tow are the planks secured in plac 


lon to timbers 


LOUIS SPECHT 


Adjourned until Saturday, June Ts, Issd, at 10 o'clock, a 


8 


: ® 
260 LOUIS P. SUTTER ET AL, VS. ISAAC ROBINSON ET AL. 
@ 
Sarurpbsy, June 18, 1SS1—10 o'clock 
Met pursuant to adjournment. 
Present: As before. ‘ 


BEN ScHArEFER, a witness proiluced, sworn, and examined on the 

part of defendants, deposes and testifies as follows : 
Direct examination by Mr. \BANNina : 

(Q. 1. Please state your name,\age, occupation, and place of resi- 
dence. 

A. Ben Schaefer; forty-five ; ab present [am out of business alto- 
gether—I quit over a year ago; JIL North State street, Chicago. 

(Q). 2. What was your business ?: 

A. Steam-fitter and general maehinist. 

(Q). 3. Did you ever do any work at the factory of August Beck 
& Co.., Nos. | . 92 and 3to North ( ‘lark street, Chicago ? 

A. Yea, sir. ‘ 

425 (). 4. Please state about when yon did some work there. 
A. Well, the work in question was done about the date of 
this | ee It was started about December 28, 1874. 

Q. 5. Please state what work you did there at the times mentioned 
In chia bill. : 

A. The first and principal work wis putting up a sweat-room for 
tobacco. 
Q). 6. State what kind of work yous i lin that room. 
A. Steam fitting. 
(). 7. Look at this model marked ‘ ‘Aug. Beck & Co., Jan’y, 1875, 
tate whether the room in whieh* you did the steam-fitting had 
as many troughs as shown in this model. 

A. It had not, sir: it only had one.€ 

QS. State about how Jong and wide and deep that trough was. 

A. Well, sir, that was almost impossible for me to tell. It was 
almost the length of the room. The reom might have been cighteen 
or fifteen or twenty feet long: [can't tell. The room was about the 
Siudrie width iis its length. The trough Wiis about il foot wide, It 
might have been more: [ can’t tell, @s it was so long ago. The 
trough was six inches de ‘ep, nore or logs. | 


be 


d. 
ls 


Q. 0. Tlow were the pipes which you put In that room arranged ? 
A. It was laid inside the trough. You were speaking about the 
mele 1wT reoeW 


(J. 10. Tlow many pipes did you lay !, the trough ? 


Q. 11. What kind of a pipe was it? 

\. An tron steam-pipe, 

(J i2. Was ita t vhit pipe or hot ’ 

A. It was pertorated , 

Qo 15. Did you putany other pipe in @he rooms ? 
.. 38. or 

(J l4. flow wer thes arranged 4 

\. Rested on hooks avainst the wall. 

() 15. Along t side of the room ” 


6 
. 
® 
' 
‘ 
| 
t 
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A. Yes, SIP. 
(). 16. Were thev tight pipes or not ? 
A. Yes, sir. 
pS) (17. About how many pipes did you arrange alot 
sides of the room ? 

A. Well, I think there were somewhere near twelve, more or less. 

(). IS. Did this trough In which you laid the perforated pipe have 
any overtlow ? 

A. Yes, Sir, 

(). 19. What kind of an overtlow was it? 

A. An upright pipe. 

(2. 20. Standing up from the bottom of the trough ? 

‘A. Yes, sir, 

(). 21. About how high was it” 

A. It was somewhat shorter than the trough was high, so as to 
keep the water from overtlow hic’, 

(). 22. Was this room open or steanr-tight 

A. Made steam-tight, with a ventilator 

Q). 25. Look at these items in this bill under date of January 2, 
ISTO, and state whether they are for material furnished for and used 
In that room. 

A. | think they are. 

(). 24. Was the work done and the material furnished at the times 
mentioned in the bill? 

A. Yes, sir; and during the progress of the work as needed. 


the 


ifr 
ead 


‘; 


NotTe.—The bill rel rre | tw in) tha sbove eytie stions canned iisWwers is 
the one heretofore referred to. and marked “ Ben. Schaefer Bill” 


C. G fs 


CJ. 25. Look at this signature on the bill and state whether it ts 
VOUPs, 

\. Thatis mv handwrite;: I wrote the whole bi 

(). 26. Does this bill represent or mention all of the pipe whieh 
Vou used in that room? 

A. It does not, sir, because they always have a stock of old pipe 


ana fittines on hiand themselves 


= 
—— 
—— 


i ). ya This trough Where Wiis thief D cod 11) this revorny - 
A Ir) Pine li i 
30) C0). 28. How was the door made that led into that room ? 
A. Something out of tov line: | could not remember 
( «Y oe? Was it down (oT) thi level of the floor of thie building or 
did you step up, as its show the model ? 
\. [| am not > <tened or made as it was to 
bye ben biis thy \ ; Wore ~| fat ti riie | eft thre eile 
C82. ot \\ th, ticow tL tires Pemorn i erate 
{ rit rewom | i i iin  F ~| i t] fort eregtis { Th rbd 
, é orl , 
\ | \ l i 1 i T? r Was sel like iltist thie 
POOH 
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C.Q.31. Was that room what yougmight call steam-tight ? 
A. It — intended to be made so afterwards. 
C.Q.32. Now, the dry-room was fight next to the sweat-room, 
Was it not > , 
A. Yes, sir. 6 
C.Q. 33. And was there not an ne between the two ? 
A. Could not tell, sir. 
C. Q. 34. How was this sweat- ‘rom built—the walls of it, I 
mean ? 
A. It was built out of flooring, what was fens at the time, with 
one brick wall on one side. 
C.Q. 35. You don’t know that tht room was steam-tight, do you, 
of te own knowledge 7 
It would be as tieht as wood dnd brick would make it. 
CQ 06. And yet you are unablésay whether there was an open- 
ing into the dry-room at that time’? 
= I ain’t sure, but there might have been. 
.Q. 37. Tf you ain’t sure, how aan you say the room was tight ? 
rv These openings might have been, a’ slide, of which | took no 
~—e whatever. 
C.Q. 38. Did you attend to putting this perforated pipe in the 
trough ? 


a Yes, sir. 
- CQ. ov. There was a cap on ong end of the perforated pipe, was 
te re! 6 
A. Yes, Sir. : 
131 C.Q. 40. Tlow was that edp end of the pipe supported ? 


A‘ It rested on blocks or something. 
Q. 41. Which way did the sted&im blow, down or up? 
A. Down, certainly. 
C.Q. 42. Did you arrange the oye rflow-pipe in place or see that it 
was we ) 
A. IT can't remember whether ‘tw as iron pipe or tin inside the 
per outside T did. . 
.Q. 45. Do vou mean that youtfixed the waste pipe that led away 
Rs the ove rtlow ? 
A. Yes, sir. ; 
C.Q. 44. What was the trough Jined with ? 
A. I think it was all made of tin or zine. 
C. (Q). -4. . Was Just a sheet- - pan? 
~s Yes s] 
a} “Do you know whethe ‘ they put a flooring over this pan 
or not os set the boxe son? 
A. As I have stated, the wood work Was hot complete at the time 
I left. 


C.Q. 47. Do vou know who dig the wood work ? 
A. TL did not know the man. ° 
C.Q. 45. Tow high up on the sides of the walls were these heat- 
Ing-colls placed ? ‘ 
As thev are done generally: 


C. QQ. 49. Show me on the wall, 
‘ 


> > 
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A. The pipes have a descent from the inlet of the steam to the 
outlet of the waste toward the drain, and the waste was several 
inches up. 

C. @. 50. | refer to the heating-coils around the side of the cham- 
ber, which you say consisted of several pipes. Now, please show 
me on the wall of this room here about how high from the bottom 
of the chamber was the uppermost of these pipes belonging to the 
heating-coil. 

A. I suppose it was about that high (indicating); about two feet 
and a half, or more. 


(NotrE.—On measurement it was found that the prone ineli- 
452 cated by the witness was just three fect above the floor.—C. 
GX bi wee 


C.Q. 51. T will ask you, Mr. Schaefer, what is the general practice 
of the steam-fitters who are called to do work in factories in getting 
up apparatuses of this or a similar kind; do you feel yourself at 
liberty to go and tell other manufacturers what you have done for 
a particular manufacturer, and what apparatus he had in his fae- 
tory ? 

A. IT never did. 

C. QQ. 52. That would be an improper thing to do, unless you were 
called as a witness, or something of that kind” 

A. Yes, sir; it would. 


Redirect exsunination by Mr. BANNing: 


Rt. DD. (). 53. Did Mr. Specht tel] vou What he intended to use the 
room for when vou did the work ” 

A. Tle gave me an understanding of it in order to do the work 
properly. 

R. DD. Q. 54. Did Mr. Specht, or any one, request you not to tell 
others about that room; or did you keep the matter to vourself sim- 
ply because vou thought It Would be Ta ro to say anvihing 
about it ” 

A. Mr. Specht never forbid me to say anvthing about it, and if 
was my own free will that [did not say anything about it, as in 
ordinary matters. 


Recross-examination by Mr. Mexpay 


IR. os (). Dd, If anothy r tobaece biahuiacturer lisied Come tea you 
and asked vou to de scribe to hiv thisat apparatus Ii Beck's lactory, 
would vou have felt at liberty and would vou have thought it right 
to describe it to him without Mr. Specht’s permission ? 

A. I don't think I would: still, if I felt at libertv. T might have 

done =O), } 
beh) Rh... 56. Did vou, in fact, deseribe it to anybods 
A. I never did: T had no oceasion to 
BEN. SCHAEFER 


‘ 
® 
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4 
Counsel for defendants offers th evidence the model of the sweat- 
room referred to by the various, witnesses and the same is marked 
“Aug. Beck & Co., Jan’y, 1875.” * , 
Also certified copy of letters’ patent of the United States No. 
48689, granted July 11, 1865, to W. W. ILluse, for improved process 
for curing tobacco. : 
434 Ciarces S. Puiiiis, aiwitness called on behalf of defend- 
ants, being duly sworn, deposes and testifies as follows : uti 
‘ 
By Mr. BANNING: 
' é 4 ’ 
Q. What is your name, age, andl place of residence ? 
A. Charles S. Phillips; age, thirty-seven; residence, 251 Macon 
street, I rooklyn. , 
(). W hat is vour business and whe re is your place of business ? 
A. ‘Tobac ‘CO <weating * 188 1 atl street, New York. 
(). Please state whether you hatve testified Im this case before. 
Objection is interposed to all (estimony of this witness concern- 
ing those matters about which hé was asked in his previous deposi- 
tion. : 
: e « 
Q). Ifow jong have vou been inf the tobacco-sweating business ? 
~ (Jn) mV OW! account SINCE lic first ot February, ISié. 
_ Do Vou resweat for the tr vile Cres] erally 4 dn 
4 | do. We rel t tobacco trom a il] parts of the United States. We 
resweat and return it. : 
(). You are not a tobaeeo dk alper or clear manufacturer yourself? 
A. We handle no goods on ong own account. Sometimes we have 
commission lots slipped tous to vesweat and to sell; that is the only 
time we make any sales. : 
Q). Have you ever made any éxperiments relating to the resweat- si « 
Ing of tobacco % ; 
|e wave been experimenting on tobacco for several vears from 
the time the ISTO er ») LPris lity the market. 
Have Vou ever lnvente ana dith Petit processes and apprratuses 
for resWeathng ee tak cr ; 
: A. 4 have “t ve ral prcale ts toon threat Purpose, 
435 Q. What is the date of the first patent which you have for 
\resWeating foboauceo ? ° 
A. September 26, 176. ; 
You know Sutter Brothers, of Chicago, the defendants in this - 
sult? 
A. I know one of them. : 


Are thev Or hot licehsed *to use vour apparatus —{the process 
covered by your patents ) 
A. They are licensed to list mY DIV patents 
‘ ‘ 
> 
‘ 
. 
¢ 


©. ] Le Lens ¥ —, ‘ = _ 
Objected to Ulliess the licerse is Produced, as the same Is in writ- 


Ine. 
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Q. Do you know what patent they operated in or have used of 
yours ? 

A. September 26, 1876, and June 15, 1880. ‘There are one or two 
others—December 9, S79. 

(). Hlave you any personal knowledge what particular ones of 
those patents they have been operating under’ 

All three of them. 

o rom whiat period of time did vou resweatl tobacco under your 
patent of September 26, 1S¢6? 

A. T have always used it and am using it now. 

(). State what results are obtained by the use of that patent. 

A. Weget the same results from theuse of that that we do from the 
use of theothers. There is no differenee in the result. There being 
a difference in the apparatus makes no difference in the result. So 
long as we can control the temperature we can get the same result 
In the IS; O apparatus that we do from that of Jume loth. 

(Q). When did you commence to resweat tobacco under the IS76 
patent 2 

I cannot give the exact date of that. [It was some time before 
_ le nt was Issued. 

Did vou open ite under the patent exactly as the invention is 
a ribe Lin it® 

A. Until the first of IS77. The only ditference that we made in 
operating It Was that In the speeiiications of the patent woe subdi- 
Vided the case into the several layers, so that the heat will aet upon 

it quickly, without its being necessary to keep the tobacco ex- 

bot) posed to a heat lone enough) to permente the solid) mass of 

the whole case, ln order to do the work (ytd ker that one 

ease Was subdivided by racks, which gave the heat greater chance 

to go through it. Tt requires more time for heat to go through a 

a solid or heavy mass than it does through, the smaller quantity, 

and by subdividing the mass we get the same result in a very short 
tire. 
). 

operating under the TSe6 paten 

A. Roielit away iter I ivinig Lindlev's boratlediniers, That Wiis in) 
January, S77, that Tleft Lindley & Co. and went into business for 
myself next door tothem, where Pnow am. Tnstead of subdividing 


iy 
thie Cisse heey atten the tri k. as de = rit J ae thie spree ty itiot., We 
made a tight bettom and board sides and board Tepe and istend of 
eubddivi di mre the mass. as is deseribed tn thre ~Preoecripentlom af tha prea 
ent, we apa. Sec the case inte thi s box ona truek and made one mass 
of it. After it was packed on the truck we covered it over with don- 
ble blankets, so that the butts wotld be properly protected, and then 
t} ‘ ; bacon Ww « lated of hy, Tei? gat 7 ‘ vn ee sui frre des| at , 
rié t¢oto Goeved ged il bchiti ij ii a) t j i ’ il i 'it A beonied of 
tolaeceo was then run mito the apparatus. ste bry Was fet rites thee ‘ipr- 
paratus surrounding the track loaded with tobaece, and it was kept 
there until it was properly sweated. We would examine the to- 
baceo as often as we thought necessary to see when we th tacrlat at 


was done, 


34-87 


(). When did vou first commence to make changes in themanner of 


ee te ae 
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(). Could you or not produce datk colors by that method of sweat- 
Ing? ; 
A. O, yes; dark colors are veryjeasily produced, just as dark as 
we choose to make them. The langer we continued the heat the 
darker the tobaeco would become.’ 
#2 Can vou tix the date when You commenced to resweat tobaeeo 
under the IS76 patent bv placing boards in the bottom and sides 
and LO} and putting the byinkets Upol it tf 
437 A. T have two bills here from E.S. Jatfray & Co., from 550 


’ . . . rant " ‘ . . ee 
Broadway, New York. The tirst one is for twenty blankets, 
dated February 6, 1S77, and the Second bill is for twenty-five pair 
of blankets, and is dated Februayy 19, 1877. Those blankets were , , 
used for the PUPpPOse | have just Teseribed. 
The two bills are otfered in be on the part of the defendants: 
(‘ounse! for complainants eonsen¥s that the original pruipcrs hay be 
retained by Mr. Phillips for his chyvenlence, and the bills—tor Whiat- 
ever they are worth, saving objection to materiality—may be copied 
into the record. ‘ 
The two bills are in the words and figures following: 
It is requested that x rors y be repérted immediately after receipt of the woods ei 
~ ‘ NEw York, / SiG 5 
= } ~ =s 
= = ~ rp e S = 
: ' \} b. 8 Jatlras AX 4 ._ 
~~ \ eh bey it] i . S 
aa . | ‘ i) } 5 : = 
ion ; = To 
4 . 
} N pnd: me 
} ‘ i} ' 
7. ba 
@ 
me a am () th) 
| Rito a ne ; se 
® y ‘H) 
‘ é 
» © daArernart & tAs = 
’ hOoLEN l} | ADIL 
‘ 
e 
é 
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ite. It is requested that any errors TEA. be reported itatnecdintely aft r the receipt of 


the goods. 


No. 4826 Invoice 


<. New York, Feb'y 19, 1800 = | 
_ ~ ' 
- M-. C.S. Phillips, »e 
_ a, 
> —< 
Z City. ao 
— 7 = 
: P| 
~~ ra Sales HS4. ts ££. 
ze Folio 200. Bouvht of ES. Jaffray & Co == 
ae —F 
— ~ = . . . ’ 
ry y Nu ped Br wiwr -s -- 
XK = — os 
. ne ry . 7 one 
== Terms, C. O. D. . 
— 2 ce = 
Z. a7 
. Note ut — tenths — = 


Puvable in New York bearakaabele ful il * Ps 


No goods can 


tichaurdson's linens Ti riii- 1 | ive. & A) i\ ’ ’ 

y 25 pr. bere. blankets. | rie aman ent epee ahe ec . Seaewee o« —— ines rT ryt 
at's 4 ‘ os eommemee Gwemme oe a . . —— ~ —a 4 y (2 
* 4 ~s 


Ree. pay. ES. JAFFRAY & CO 
JOIN Bo EADIE 
(). (io On. 
A. Here are two bills for the trucks that we used. One is from 
Robert C. Reeves, ISS and 1S7 Water street, agricultural warehouse, 
dated February 5, S77; twenty trucks to order. The other is for 


ten trucks to order, dated lebruary ai, Sac. 


459 The bills are offered in evidence by defendants’ counsel, and 
are In the words and figures following: 


e € : , ‘ ‘ : 
Agent feor this [raagor ved er { tl jal 


C.S. Phillips, Iss Pearl St.. 


\\V bi} ‘ ] yer = thie rrenmtest ‘ \I i’ i i 
t have il! sare ls | int aried re i! t ‘ i I | 
ls hereby rratatiin i J tert W i i i i j 
myself and the 4 t! , , 
that | die) TP) t wurrnal t! ivi i | hy j ’ 
itmh mot im many speet 3 
s}) Pia f ’ 9} | } ‘ ; 
Teor tii => r © an ‘ | r 
uy ti thereof in a oh 
Dreiy 
{, ; 4 
} ; 
* 
| 
“de by . i ; é ine e yao : 
. +} th 
o~ 3 66 !’ — s REEVES 
; 
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410 Avent for the [improved ‘ Eagle’? Cotton-Gin. 
' New York, Fes. 27, 1877. 


C. S. Phillips : 
Bought of Ri tbert C. Reeves, 
1b, und IST Water street, 


Between Fulton St. and Burling Slip. 


Terms: Net cash. . 
While IT exercise the greatest cure ' Manufacturer and dealer in all kinds of 
to have all seeds pure and reiiable, it wericultural and horticultural implements 
is hereby mutually agreed between und machines, guano, bone dust, and other ~ 
myself and the purchaser of this bill fertilizers, mowing and reaping machines, 
that Ido not warrant the same, and forse powers and threshers, fanning and 
aim not in any respect liable or re- ‘rrist mills; garden, theld, and flower seeds ; ‘ , 
sponsible for the seeds sold by me or guwoand roller cotton gins; cotton, woel, 
forany loss or damage arising from giav, and oil presses; Wagons, carts, trucks, 
uny failure thereof in any respect. and wheelbarrows. 


Linproved live stock, 
General agent for the celebrated “Sprague’ 
mower and ** Excelsior’? hand and horse 
lawn mowers, 


10 block trucks to order, (a aL : ; ae a eee SHO (HM) 
? small block trucks... __-. I Wh be ae, Ae 2s iranian: a ; 7 OO 
| Sey OO 
3.37. Paid .™ 
R. C. REEVES. 
M. HOPKINS. 
(). What is the next you have there” < 


A. This bill is from J. HL. Adamson, carpenter, So Pine strect, 
dated February 5, 1S77. This shows the bottom, sides, and top 
board, used as [ described it previously. Altogether there are one 
hundred and thirty pieces. These pieces were made removable 
from the truck. The truck had: standards on it to support these 
boards. 


By Mr. Munxpay: 3 coe 
(). You want to state here which items are referred to. 
A. T have enclosed it in the brackets here: the last three items 
are all that have anything todo with the furnishing of those trucks. 
When the track was loaded with tobacco and protected by 
44] this top, bottom, and sides and by the blankets, it render d 
It Impossible for the tobacco to be oversaturated. The {Lp opm 
ratuses were about four feet square, and these trucks were made 
large enough to hold one case and to just go into the apparatuses. 
I believe that covers that point. ” 
The bill of J. TL. Adamson is alsojotfered in evidence by defend- 
ants’ counsel, and ts in the words and tigures following: 
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Mr. C.S. Philips to J. 1. Adamson, Dr., carpenter and builder, 83 
Pine St., cor. Pearl St. 

Orders recelved nied promptly executed in) every braneh of the 
building line. Stores and oflices fitted up with neatness and de- 
spateh. Signs of all descriptions niaide to order. Estimates solie- 
ited, 

NEW York, Feb. 28, 1877. 


Keb. 3. To 5 steam-boxes, (@ S25 each 2... -- iit 2a 
‘To castors, bolts, 2! anid Zi ‘setting catied putting On 

ious, rubver packing; €c., $2.00 ......nccensas i3 35 

To a ste am-boxes. enstors mneluds dd. SY. ae “ib Oo 


‘To turning » boxes, time o days pice x itis aaa ae : | yt 
To ri trivia by I's of (ieorela pritie, dy ssc, cartiave, 

Gk. wnitttinimsinaeinews ae oe i“, 63 
To partition for drving-room, 20 N. castors, 250 500 
Pine strips, Se . 
‘To 10 ft. of track and two petal ly - eid a as 2» {U0 
‘Time 1! days, balls, “crews, XC a 1 OO 
To work for machinist, &e., naking stand im ecellar 

for cha@ine, oe ft. pine. Ras sens 2 : > 99 
7 planks for stand for barrel, &e ian . 2 SU 
Cuttine hole in roof, &e.—time for the above, 2 

INE nce e ca eee ae 5 OO 

142 Working on elevator, lag screws, spikes... | su) 


~ 


OS ft. pine timber, time ? days seid tan Is SO 
To fixing screw in framing.2 ft. timber... |} 25 
To 414 bolts and lag screws, spikes, &e om SS 
‘To ia dave: (bhnie_ ; . as le o> 4a 
To 2 sets of side boards for cases iene" Fae md 
| follows r anid by den k " a ? 6) 
To skeder for boxes, &e., and lumiber, OS ft..2o7.. 1 tM) 
Time on skeder for boxes, 1} cays 3 75 
To 20 dressed side boards, 5 ft. G@ imo x O tt. 75. ho 
to 10 do do ; Pree How) 
To 104 bottom boards, Oo ft. 6G im. x 6 in. Ze : 7 OS 


»” ‘ . ‘ 
Reed payment 
J. 1H. ADAMSON 
on «0 Of » 4 , _ } ) “7 ‘ _ ’ ae 3 
‘) low “chol) ghite'] Beit peubred ‘ ' ‘ . ™ Pied 4 cLbeis ¢] 1 Vell 
COT tir Use ther bTi Trae cuye] i! Lt] , { i’ Prick ialie Vet] raive 
’ ’ * 


= : 
ar “CP Tiel 


bx; 
6 J [| W if zF | ‘i \ i I Isyh < ‘ | 
itn thosat 2 ! | 
\ ( }y »? ‘ i | en} 
used a Tew Umes U | | 1 | | 
to put the 1 : \\ K ib beCU 
cyt] | ¢ | i? } - i tT thi t tise i] I 


,. 
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Defendants’ counsel shows the witmess a model illustrating the 
1876 apparatus, with a truck constru¢ted with the side boards and 
having blankets. 


(). State whether this is a correct re of the apparatus as you 
used it at that time. : 
(Objected to as immaterial.) 
445 A. It is a correct model as k used it from January, 1877. 
Defendants’ counsel offers in evidence the model referred to, and 
it is marked * Defendants’ Ex. Model of Phillips’ 1876 Patent as Ope- 
rated with Side Boards and Blankets.” ‘ , 
(). [low did you next operate the S76 patent? 
(). February 20th, IS77, | had made twenty boxes of sufficient 
Ci pacity Lo hold one case of tobaeco, and corresponding it) size to 
the trucks used in the ap p iratus. Thre tobacco was placed in wooden 
boxes. The boxe ‘swere | ace “1 1h) the 187 ap prrr atus and the tobae ‘CO 
was sweated in that way, while wholly protected by the wooden box. 
On February 21, S77, 1 had ten more boxes made; Febru: ary 25d, 
eleven more: March 6th, ten more: March 2d, 12 more cases: Mare hi 
Sth, ten cases; March 15th, twelve; March 16th, thirteen; March 
21st, fifteen; April 21th, twenty cases, and from that time on we os 
have only sweated in the cases. 


Defendants’ counsel shows the witness a model of a wooden box. 


(). Is that a correct model of the box which vou had made or pur- a 
chased at the dates above referred to and used in your 1S76 appa- 
ratus? 
A. It is a correct model as used at* ‘that time. The top strips were 
pli aced there so that the Vv CO nid be More ci asily tiered one Upon the 
other, these strips acting as a sort of slide Way for the top case when 
they were tiered in the warehouse either before or after the process. a 
Defendants’ counsel offers the model referred to in evidence, which | 
is marked “ Defendants’ Ex. Model of Wooden Box Used in Connee- 
tion with IS76 Patent.” 
( ( jected to as immaterial.) ; 
444 Q). Tlow soon after you pn urchased these boxes did you put 
them into actual use in connéction with the IS76 patent ? 
A. As soon as we got the first lot at them. 
(). Hlow much tobacco did vou reeweat In that manner during the a 
' 


vear IS77, or about how my eh? 

A. Probably four or tive thousand eases; somewheres around 
there. : 

(). Were vou able to produce good results in that way ? 

A. So far as dark colors were concerned we were able to make a 
SUCCE ss, 3 De Lenape rature in the apparatus is easily controlled, and 
7 Very Cusy Lo eNitliblhe tha tobaces Ith those Up paratuses ° and 
so far as the color is ¢oneerned there is ne upparatus that can do 
better work. ‘There is no apparatus to-day that can do better work. 


-t 
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(). Can you tell how much it cost to resweat tobacco per case in 
that way under the 1S76 patent? 

A. ‘Tobacco Cah be sweated under the IS7h pritent for two dollars 
anda half to two dollars and seventy-five cents per case. That 
estimate is based upon one lot of goods amounting to twenty-four 
hundred and thirteen cases. That was during several months’ work, 
Which would make it about the average cost. Those were continu- 
ous, month after month. They are not picked out during the vear, 
but from the time we commenced on the first ease until we finished 
the twenty-four hundred and thirteen cases. ‘Take it by the months, 
some would run a little over and some less: the exact cost is S265 


ab CUS, 
By Mr. Munpay: 


(). That is the exact average cost ? 

A. Yes. sir. In that item is included the rent of the building 

(2. What, if any, difficulties did vou experience by the use of that 
apparatus ? 

A. I experienced ho ditliculty in the use of the Up pMeraturs, The 
apparatus lists bothing to do, at least ve ry little to do. with the sucess- 
ful sweating of tobacco to dark colors. Our first ditticulty Wis, We 

wetted the tobaeco and placed it ann tha CUP PPRUPATUS, and at 
A45 once supplied heat suthierent lw color it. Thies deorees of 

heat vary with different classes of goods, vet they do not vary 
soveryimuch. It requires generally from lol) te 175° of heat to pro- 
duce dark colors, and those beats cd: COT POS SOME of the prrenpe rties 
of the tobacco, and an oil is produced or formed which has a very 
offensive odor. We call it empyreumatic. [tis a result of destrue- 
tive distillation of ve ure table miatter | found am IS76, even before 
my patent was Issued, that the less heat [ used on the tobacco the 
less brane] odor there Wis to the tobacco, bouat Vel | feotanaed at Ir prosst- 
ble ic creel dark colors without capepely brace Certain a Crees ol at at. and 
| commenced at that time a series of eNperitnents ten cre rid of 
this bad odor. When I first commeneed to use this ISTO) process 
they put up with this objection of smell fora litthe while.  Mana- 
facturers found threat it would mot answer for the tine rounds and we 
had either to remedy itor give up the business, 

(). Please state whether Vou Wer tbeie, cadtes vour experiments, to 
overcome this bad odor which vou have referred to: and, if so, how 
long a time did it take you In making vour experiments, and low 
did vou finally overcome 1t? 

if Myjected to as prapraacate rial.) 


: , , 
A | UN} rimented constantiv over two Veours<, or miei Wo Vvenurs, 
. - > . * . 

before IT made anv success; that is. before TP mide a Periect success 


ee . 4 ' } } i 
of it. | tried evervttiilhg that L eould tl rR cof dd) thre Wav el chet 
culs from A to Z, to see What eftlect it wotld biave [ “penta great 
deal of monev, a erreat wan thousand deol UP, Ubpoons capepeca real j~e's 


and chemicals before T made a success « 
(). How did vou finally succeed 


A. Do you want details of experiments 


> A ME A AB. 
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Defendants’ counsel shows the witness a model illustrating the 
1576 apparatus, with a truck constructed with the side boards and 
having blankets. : 


(). State whether this is a correct model of the apparatus as you 
used it at that time. ; 


(Objected to as Immaterial.) 
4-45 A. It is a correct model as I used it from January, 1877. 


Defendants’ counsel offers in evidence the model referred to, and 
it ismarked * Defendants’ Ex. Modd@ of Phillips’ 1876 Patent as Ope- 
rated with Side Boards and Blankets.” 

(). [low did you next operate the 1S76 patent? 

Q). February 20th, 1877, 1 had made twenty boxes of suflicient 

Cap ic ‘ity to hole | Olle Case of tob: icCco, and corresponding in SIZe to 
the trucks used in theapparatus. ‘Fhe tobacco was placed in wooden 
boxes. The boxes were placed in the IS76 apparatus and the tobacco 
was sweated in that way, while whally protected by the wooden box. 
On February 21, 1877, | had ten more boxes made; February 25d, 
eleven more: March 6th, ten more; March 2d, 12 more cases; March 
Sth, ten cases; March 15th, twelve; March 16th, thirteen ; Mi rch 
21st, fifteen; April 24th, twenty c SCS, and from that time on we 
have only sweated in the cases 


Defendants’ counsel shows a witness a model of a wooden box. 


(). Is that a correct model of the box which vou had made or pur- 
chased at the dates above referred to and used in your 1876 appa- 
ratus”? A 

A. It is a correct model as used aj that time. The top strips were 
placed there =O that they could he More easily tiered Olle Upon the 
other, these strips acting us a sort of slideway for the top case When 
they were tered in the warehouse qither before or after the process. 


Defendants’ counsel offers the model re ferred to in evidenee, which 
is marked “Defendants Ex. Mock Lot Wooden Box Used in Connee- 
tion with IS76 Patent.’ 


(Objected to as Immaterial.) . 


thet (). Tlow soon after vou pureh: ased these boxes did you put 
them into actual use in connection with the IS76 patent ? 
ie As soon as Wwe got the first lot tat them. 
. How much tobaceo did vou re sweat In that manner during the 
vee Sac is OF about low much r 
A. Probably four or tive thousand cases; somewheres around 
there. . 


) 


Were vou able to produce wood results in that way 

A. So far as dark colors were concerned we were able to make a 
SUCCESS, The Lenny rature in the apparatus Is easily coniroll dana 
it Is very easy to examine the tobageo in those apparatuses : and 
sO) far aS the color Is Cort y's ried theee Is tho pparacis thrat Cuil do 
better work. ‘There is no apparatus to-day that can do better work. 


. 
< 
e 

; 

' 

i 

' 

-~ 
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(). Can you tell how much it cost to resweat tobacco per case in 
that way under the 1S76 patent? 

A. Tobacco can be sweated under the IS76 patent for two dollars 
and il half to two dollars and seventy-five Celts per Case. That 
estimate Is based upon one lot of goods amounting to twenty-four 
hundred and thirteen cases. That was during several months’ work, 
Which would make it about the average eost. Those were continu- 
ous, month after month. They are not pieked out during the vear, 
but from the time Wwe commenced (ot) thi first case until We finished 
the twenty-four hundred and thirteen cases. Take it by the months, 
some would run a little over and some less: the exact cost is 82.65 
ak Case, 

By Mr. Menpay : 

(). That is the exact average cost ” 

A. Yes. sir. In that item is included the rent of the building. 

(QQ. What, if any, difficulties did vou experience by the use of that 
apparatus 7 

A. T experienced no dithiculty in the use of the apparatus. The 
apparatus lets bothineg lo do, at lewst very little to deo, With the sucess- 
ful sweating of tobacco to dark colors. Our first difficulty was, we 

wetted the tobacco ane placed it ann the CUP PPRAPATUS, nie iil 
4450 once supplied heat sutiierent to color it. These degrees of 

heat vary with different classes of goods, vet they do mot vary 
sovery much. Itrequires generally from loO) to 170° of heat to pro- 
duce dark colors, and those heats de COMP Ose Sonne of the prrerpee rlies 
of the tobacco, and cil) ot] Is prodticed or foornnye dq Which bisas it Ve ry 
offensive odor. We call it cmpyreumatic. [tis a result of destrue- 
tive distillation of Vou table bisatter T feortteed in Isiah, even before 
my patent Wiis Issued, threat thi le ss heat I1s¢ d (ot) the tobacco the 
less bad odor there was to the tobaceo, but vel [ feornnned at LE posst 
ble to rel dark colors without cupepel Ine Certiiih degrees of bie at. ane 
[ commenced at that time a series of experiments to vet rid of 
this bad odor, When [ first commeneed to use this IS76) process 
they put up with thus objection of smell tor a little while Miaaniu- 
facturers found that it would mot answer for the tim crowned, and we 
had either to remedy itor give up the ty 

(). Please state whether vou Were able, alter vour experiments, to 
OVETCOTNE this bosael odor which Vou Tave rererr Pte: cated, if so, how 
long a time did it take vou In making your experiments, and how 


| 


did vou finally overcome 1t! 


(4 jected to as Immaterial.) 


A. I experimented constantly over two vears, or about two years, 
before [| made anV SUCCESS | that is, befor bincheder at preertect sun 
of it. [ tried eve rvthing that | could th of in the wav of chem 
cals from A to 7, to see What efleet it would law | ad nta great 
deal ot monev, a great Mans thousand dollars, Lproth kpepearatiises 
and cli micals before T made a sueces : i 


(). llow did vou finally <ueceed 


‘ 


A. Do you want details of experimen 


fj 
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(). Hlow long is it necessary to leave the tobaeco in the cases in 
the apparatus in order to develop the color? 

A. From three to six davs. That depends, again, how well the 
tobacco Is cured or fermented, anid how much brecat Cull be safely 
used without developing the objectionable odor. We generally place 
the cases into the sweat-room, and run them fora few dave at 110 
telnperature, We thre Wh CNGUTDDT TNE thy tobacco Inn ach Cisse LO se how 
far it has progressed and what would be the necessary temperature 
to fully develop the color. Tf the tobacco has been properly fer- 
mented, ri. or SO ji r cent. Gi tobacco Will corn Preonns thie process 
sufficiently colored under LLO° temperature. The tobacco can be 
fermented le such thi eXtedt that it will mot be nee “sary lor tise a 

higher degree of leat than that of 110) degrees Fahrenheit 


bis In tobacco that we examined after being subject to this 110 


temperature, that we find not sufliciontly colored, if it shows 
il disposition to color We ‘ait i” tise the tes bperature to | jt) babi li- 


. " : ' 

heat lor ohne or two dave, according is tiie’ Lotbaceo -tTows thisat if 
a4 P : ] , | ] as ; " ’ ’ . ‘* ; | H 

needs it. [ if (Lones bhCaL =TDOOW Gh this pies cP ep CODLOOP TLE | biiis Peed} 

. ? ? ? } 4" , ‘ _ } 

fermented and stulbypected lor a few dav- ee aL tetiperature, if “hows 


oo? ' . ‘ ] . 5 j ’ P | ei , . , ‘ ‘ -_ 
that We nhe eee? pererpoeriy Cooppebiicted iit ermmeiitation sania VN peut 
: > 


} } ’ ’ } 
On cols ' ese oo oi , a | ’ '*? " ts q + " ° ' '* " " , , ‘ ** 
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and correspondence with us, I caleulate that they will make a suc- 
cess of sweating for themse ves. on their own premises, The pam- 
phict tells them what degrees of heat‘to use, and then e x pli Lins how 
long it should be used, and to judge when the tobacco is fermented 
sulflicie ntly to allow of higher degrees bel my used, 

Q). I will now show you a pam plilet entitled “ Tobacco curing and 
resweating for dark colors—a practical hand-book for segar manu- 
facturers and leaf dealers who are Heensed to use the patents of 
Charles 8. Phillips,” and ask you whether that is the pamphlet re- 
ferred to In your previous answer ? 


(Objected to as immaterial.) 


[t is. ; 
Defendants’ counsel offers in evidence the pamphlet referred to, 
which is marked “ Defendants’ Exhibit Phillips’ Pamphlet of In- 
structions.” 

(). Will vou please state whether you sent a pamphlet of that 


kind to the defendant-, Sutter DBros., ot Chicago ? 

(4 ejected to as Immaterial.) 

A. I think I did. 

Q). Are you or not thoroughly familiar with the patent granted fo 
Abr: tham Robinson, being the pate nt sucd on in this case, and do 
you understand the practical working of the apparatus described in 
that patent ? 

450 (Objected to as Immiatert: al.) 


A. T understand it a great deal better than the man that took out 
the patent, because he never could work it himself. He could not 
work lis own patent: he hadn't knowledge enough to do it. 

(Q). Are there, in your opinion, sufficient instructions given in the 
specifications and drawings of that patent to cnable parties using it 
to do successiul work in resweating tobacco ? 


(Objected to as Incompetent, Immaterial, irrelevant, and too late 
in the history of the case to eliter pron the discussion of this ques- 
biol.) ‘ 

A. [tis a matter of fact that there is no instructions in the speci- 
fications sufficient for any one to dof successful work with it if they 
cniculate to be guided ly the patentee’s description of it. The pat- 
entee himeselt could never tell one,of his licensees iow to work it 
— [le stmiply says to put the tobacco in an inner vessel 
and surround it with boiling water. The water is boiled in a hot- 
Water stove and ctreulated around ina vessel, and, of course, the 
tobaeco is heat- throu ch, cooked, anid colored. It is impossible to do 
anvthing like satista stactory work with that apparatus the way the 
patentee deseribes it. 

FF Can vou tell about what a be the cost of handling and re. 
sweating tobacco, In an app s eonstrueted under the Robinson 


patent, which would hold, ee from 6 to S cases of tobaceo ? 
A. I never used an apparatus of that size: that would depend 
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upon how often the tobacco had to be handled. Every time, if it is 
necessary to be handled backward and forward in small quantities, 
there Is quite il ood deal of levboor attached lo it. If vou Willi sin 
ply Lo till the tank with tobacco, prut the leat on it, sural cook it as 
quickly as it can be done the Way the pritentee desertbes, it would 
cost all the way from S14 to 85 a case, according to how much the 
man had to do. 
1] (). Would there be any difference in the cost of handling 
the tobacco by putting it bite thie tranik. its aT Scriby cf in) the 
Robinson patent, and by resweating it in the original cases, where 
they are placed Into a sWeat-room, as done by the defendants im this 
case ” 

A. Well, if it is left to guess Work, the tank ts probably iis cheap 
iis putting causes In a room: but aif tobacco is ever examined often 
enough to conduet the resweating understandingly and suce sstully 
us to colors, or if i! Is examined often ‘ nouch te prevent thie tobacco 
from burning or spoiling in any way, then the tank would cost the 
most, because, In examining a case ina reom to see how far it las 
prrogre ssed., the COst Is stn ply nothing. cil) | LoreNiitndbie tobaceo bt) ih 
tank it requires the labor of packing ite out ane Ith, Which would be 
equal to at least 81.50 a case every time it Was examined : 75e. each 
way Would not any more than pay the lebor of taking a ease out of 
the tank ane putting it back again 

(). Referring again to the resweating of tobacco under vour [S76 
patent by putting the wooden box on to the truck, will vou state 
whether vou Cath conduet the ros We ating prrevee =s lb a stleee =<ful anid 
satisfactory MMwwnner, so thasat hho bocacl odors Will‘arise from the tobacco 
In that method ? = 

A. Certainly. The apparatus has got nothing to do with the 


odor. If the tobaeco is ina proper comdition arma basus beeen pervenp ne rly 
fermented or ciired bi lore it Goes Jnto the apparatus thie “Weillhe’ of 
° . - 7 S| . ' ’ 

it can be finished sueeessfullvy in that apparatus. because we can 


contro] thie heat Cn that Wpparatls to anv ceeree We Wisi Wi citi 
run it up to OO? or ZOU or at anv of the mntermerdiate deowrees 


o> } ys P P ’ ‘ " 

Simply allow <teain enough top editer thre steatn Teed prlpy » bribe 
thie letnperatire Up to any degree that We may Wisth to tis 

Lov Q) About how manv apparatuses constructed toder that 
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patent have Vou im uss 
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A. Yes, sir; and no living soul could tell what apparatus that 
Was sweat In. 


By Mr. BANNING: 

Q. What, if anything, is the difference in cost between the 1876 
patent and the rooms which you now construct, se far as the cost of 
resweating Is concerned ? 

A. If we sweat under the 1876 patent, or under the Improved pro- 
cess, there isa difference there. Ifwesimply sweatas we did under the 
1876 patent originally, why, there is no difference in the cost, but 
there is a difference in the cost in sweating under our Improved pro- 
cess for the reason that in the 1S76 apparatus we sweat tobacco the “8 
same as the V do in the Robinson apparatus, We put the tobaeco 
into the apparatus and put a heat on to it at once, and heat it up 
and sweat it out in a very short time. . It can be done in a few hours 
as well as ina few days. The time does not help it any ; the extra 
time don’t do it any ood SO long as Vou don't get rid of the bad 
odor. If the tobacco is put in in thin layers you can do it as well 

in a few minutes as to take a few days, but in the resweating 
4538 under the improved process we are at an extra expense In 
every way, In labor, in materia] used for casing, because thie 
process takes three or four times as long; yes, sir, it takes four or 


tive times as long. 1 
Q). What amount of the actual profits made by resweating tobacco 

is due to the apparatus, and what amount to the process ” 
A. A great part is due to the process, because the process Is posi- ~ 


tively indispensable. You cannot possibly do successful work with- 
out it, and vou can possibly do without the apparatus. [ should, of 
course, say that the larger share of it was due to the process than to 
the apparatus, because we can do without one better than we can 
without the other. | should say at least 75 or SOU per cent. Was due 
to the process, : 

(J. Are the defendants, Sutter Bros.; authorized to use your pro- . 
cess, and were they and are they now authorized to use vour 1576 
patent? 

A. They have authority to use the IS76 patent, and they also have 
proper instructions for using the processas we use it here—what I call 
the improved process. They have been fully instreeted in the matter, 
and | suppose they use it. If they i didn't the ry couldn't sell the to- 
bacco. 

Adjourned until April 20th, ISS1, at°9 a. m. 


Same appearances, 
CHARLES S. Priiips cross-examined. 
by Mr. Munxpay: 
You say Sutter Brothers are your licensees ” 


A. I do. | 
(). Who 1s paving the expenses of this suit’? 


(Objected to on the vround that it was stated 11) the previous ex - 
amination of the witness.) | 


LOUIS P. SUTTER ET AL. Vs. ISAAC ROBINSON ET AL. 207 


A. I am. 
454 Q. You have been paving the expenses of the suit from the 
first up to the present time? 

. 2a 
2. Do you employ the counsel ? 
A. Yes, aif. 
2. Do vou direct their movements ? 
\. | am governed by their advice. 
). They are acting for you, are they, and in vour interest ? 
A. They are supposed to; all counsel ar supposed to act in the 
Interest of their clients. 

a ‘You say, apem your enrert enamination, that 1 February 20, 
21. 23, Mareh 6,8, 15, 16, 21, and April Zi, % a et ots wooden 
les nade, a model of one of which Was pola a rapsitey tea by your 
counsel and you read, in making your answer, from some bills 
papers. Mae vou those bills with vou now? 

A. Yes. s 

(). Will you ple: isc read them seriatim to the examiner? 


{ 


The witness hands the papers to the examiner to be copied into 
the record 1 adiswer to the MUestion, 


All kines of boxes ot) lined or made to ord rat the shortest notice. 
NEW York, bebruary 24th, ISG. 
Nr. .;. ~. Philips booty orbit of Phy. Sehurbkecoeld. =Tecntn pack iige- box 


manufacturer and lumber dealer. Fa tory, &o Cedar street; vard, 
O19 Kast [Sth street. 


‘Terms: Cash. . 
7t). “t) tobaeco CHiscs, ok PR as Cee aE ae RR Retin ra 1% (HM) 
21. 10 zs “ ih . pe ne cer 
7 an eS Sr aie ee een een — jC 


bix binwd. 
kee d pave t 


rer J. a 
165 CO Samuel Goldselhimidt Hlermiann Plerz. 
All claims must be made within — davs 
NI \ York Mu ' ISia 
Mr. C.S. Philips bought of TL. Tes <<or to S.G lirniedt A 
(‘so dealers ’ ‘ * ‘ ~ Ite] 
LW tobacco causes, GOe A a ae si, tH) 


Reed pavinent, 
Il HikRZ 


1] ; } } } : ’ ' 
All kinds of boxes on hand or made to ord: rat the shortest notice 
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New York, Jarch 31st, 1877. 

Mr. Ch. 8. Philips bought of Ph. Schubkegel, steam packing-box 

manufacturer and lumber dealer. Factory, 5 Cedar street; yard, 

o19 Kast 18th street. 

Terms: Cash. 
4 +’ tobacco CUSses, Oe. wae 20S HBO e Caw He 6G Bees eee 11 40 
5. 10 5g Qa” i ee esiasdie alia ll OO 
- S 


Te - " a a Ne Ree ey ae _ a 
iG is - ee ee Se EER wl NO 
4 ee oi : a 4 2 


Apr. 7. Cr. by check, J. Schoetferer Seren one diene nie 60 OO 


}t) 


1 All kinds of boxes on hand or made to order. Wine boxes 
a specialty. 
New York, <lprid—, 1877. 
Mr. Ch. S. Philips, bought of Ph. Schubkegel, steam packing-box 
manufacturer. Factory, 3 Cedar street, near Pearl street. 


Terms: Cash. 
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Dalanee due on old bill oo. ; ht) 


—_— em ee eee eee 


S21 15 
Reed paym't. e 
PH. SCHUBRKEGEL, Ec.. 


Per J. S. 


. . , . . © e . 
(). Isnt ita fact both before and since the date of these bills vou 
have had tobacco eases ane boxes made by the very persons who 


have rendered you these bills? 

A. You say both previous and after. I think that is the first 
transaction Dever had with that house or any other box-making 
house—that first bill. Sinee then we have had hundreds and hun- 
dreds of cases made by the same house. When we can buy old sec- 
ond-hand eases in the market since then we use the old eases; but 
at the time we had those boxes made weehad no room constructed to 


’ ? ’ , ’ . . 
,. ’ re a F ; ‘ , , + 7% lee 
put the cases In, ald these boxes Were made, as | previously testified, 
. 


. . 1 —s , 
I Ls ? go , . a +» : . ; : *; : , . 1 
to contorm to the size of their apparatuses on the IS76 patent; but 
. ‘ 
} ’ + | ty * ‘ ] : if ‘ 
‘ = i be ',? es '* ’ *, ¢ ‘% , ’ . » 4% . 
Tikal Is tike HPst DOLL, because Wellit Lito Dlsilless Tor iVseli Ill thie 
. , . ’ . ‘ , ‘te ’ °% ¥ | 
P's) *? ’ |. eaten ry \\ P . ; ’ ¢ ' ¢ a | ; 1; ae } : 
fate pale (>i wy GT aat a Lil hat? <t ith ‘) Lilt PetLiieill 7 eeen' i Lie 
;" ‘ | ‘ ' ‘ " . " . . : 
‘ ; *)? = ; . . i ' i . ts *) ; . + i . , e ‘ > 
Ist (?i eb ee Be ii ns. cllltl Lillis: Wills tii its AQP CPI Ci tlist | 
| ? ° —_— " , 
rdered. | 4) 1S I? basal 
(ePedeTes t _ i ié l i i ‘Vi Littl Leen ii =] i< 
{ —_ ? ; } , } } ] 
: : , ‘ : 
4 Like mila ate a i 5 i i Pos TT) Tt] Viz t prueces cull 
, ; 
Prepearcen _? ~ i pmnLECU ) Peavy PicLIIAS yo? =i) 


LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. aL 


Q). What apparatus are vou using at present In your factory ? 
(Objeeted lo as immaterial, irrelevant, and Incompetent in this 
action.) 


A. Sept. 26, 1S76. You asked me what apparatus Tam using in 
my factory ? 

(). Yes, at the present time. 

A. June 15, 1880.) We have some apparatuses there constructed 
under a priternt of November ISSO. 

(). Do LT understand you to say you are using at this time appa- 
ratuses made like the one deseribed in your patent of June loth, 
}SSsa? 

A. Some of them, and some of them under the Sept. 26, 1S76, 
patent. 

(). Are vou using also apparatuses like that deseribed im your 
patent of November {), ISs0? 

A. We are not using that in your business. We simply have one 
set up there to “how how it Is operated It Is fora single case mt i 
time, and all of our single-case lots are small lots which we sweat 
under the September 26, ISi6, pratent. ‘Thus stuall apparatus nider 
date of November J, ISSO, Is one Which ve use in small factories 

(). lor what Purpose have vou this apparatus, [ik the one ch 
scribed in your patent of November & PSSe, set ups 

A. We have the apparatus lor sale, and It is set up to show Phbitli- 
ufacturers how it Is operated. 

(). This (looking at a pamphlet) is what vou eall vour No. 5 ap- 
paratus, 1s It? : 

A. You have it there. If it holds one case it is No. 3. We num- 
ber them one, two, three, according to the capacity of the apparatus, 
and one holds about sixty pounds, one about 125 pounds, and om 
one original sced-leat Cis, M\ I) TOry (hoes heel Serve: tie wel] 

eneugh to say which is one, or two, or three 
hos (). Does vour house, C28. Philips & Co. ISS Pearl strect, 
N. ¥., publish an advertisement in the newspaper called The, 
Tobacco Li af, coneerning thie stile of thes apparatuses Nos ohe, tWo, 
and thre 


*) 


a . . . , 
(f Nopected lo as Incompetent, rreievanit, Pitateriab, and bot proper 


Cross-CXNGUIINATION. } 


a’ , — , 
(). Lou advertise to sell them to manufacturers at cost price, do 


vou not? 
>. 
Same objection Tilerposed 


‘A. Wi do 


? ’ y ; : 
(9. And license purchasers to use thet rieded 
ad 
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Q. Ilow many patents do you own? And please state the dates of 
them. : 
(Objected to as improper on redirect examination.) 


A. Eight. 

(). I call for the dates. 
(Objected to as immaterial.) 

A. 91601, June 22, 1S69; 182,597, Sept. 26, 1876; 201,196, March 


—_ «as 9 


-.> 


12, 1S78; 222,550, Dec. 9, 1ST; 228,028, June 15, 1880; 254,529, 
Nov. 9, ISS0; 240,252, April 19, ISs1; 240,266, April 19, ISS1. 

(). Will vou please state how many patents you have in practical 

operation and are now using ? 

: 8 

A. Every one them. 


CHARLES S. PHILIPS. 


Counsel for iT fendants offers in evidence aCOpy of the file-wrapper 

and contents of the patent granted to Abraham = Robinson 

462 and sued on this action, whichis marked.“ Defendants’ Ex- 

hibit Copy of the File-wrapper and Contents of the Robinson 
Patent.” 


(Objected to as irregular, incompetent, immaterial, and not the 
best best evidence. ) 

DereNDANTS Exutprr dIftvse Parent. 
To “ull whom it may Concern: 

De if known thiat § \\. \\. [luse, of Brooklyn, Kings county, and 
State of New York, have invented a new and useful improvement 
In the process of curing tobaeco : and [ do hereby declare that the 
following is a tull, clear, and exact description thereof. 

lt }s wel] known tliat the commercial value of tobaceo depends 
upon the proper development of nicotine, which is etfeeted by fer- 
mentation. The Process of treatment heretofore practiced Is very 
Imperfect, anid OCCUSIONS scCTious loss to the planter and to the hithue 
facturer. : 

Tobaceo passes through four changes in fermentation, viz: the 
saccharine, the vinous, the acetic, ane the putrid, all of whieh de- 
pend upon heat and moisture, and, in the presence of these ele- 
Hit hits, a will p<iss 1h stile SS]01) row thre One to the other of these 
Pout Chine =. lt pe rrepitte d to Piiss le the third—the acetic—lit be- 


Iv, Valucless, and by the fourth it is entirely 


comes, commercial 
destroved, 

Nicotine Is evolved by the second change—the vinous—and the 
proper period for arresting the progress of changes is when ammo- 
nia is evolved, and if fermentation be not then arrested it paisses to 
the third stace, anid its commercial Ville | thereby <errously re- 
duced, if not wholly di stroved. : . 

ly the Process oft curing heretofore Wnive rsally practiced, the 
crop, When gathered in the fall, is hung in the barn to desiceate, 


and then if Is pu Kel In hioesheands or cases. and the fi rhichnta- 

}t55} thon taKes pricker 13) June, July, anid August of the following 
rear wir lermentation) Dewins it) thie center of the packed 
. ‘ 


j 


hoy 
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mass and proceeds outwards. If there be too much moisture in the 
atmosphere vinous fermentation will set in, and if, in addition to 
this, the heat becomes too great, putrid fermentation will supervene. 
As this process depends upon natural causes, which cannot be con- 
trolled by human precaution, it follows that serious losses are fre- 
quently sustained, and, under the most faverable circumstances, the 
planter cannot send his Crop to market much short of one vear frown 
the time of its being gathered. 

As the curing takes place in the package it is seldom, if ever, uni- 
form, the inside being overcured and the outside not suttierently 
so. Upon an average one-fourth part. of the tobacco brought to 
market ts marked by the isp ctor “ heated,” the market price being 
there by seriously reduces cl. 

The object of thi Invention Is to avoid the evil COMSECUTCTICES of 
the Process heretofore practiced, 

With a view to expedite the curing of tobacco in a comparatively 
short time it was attempted many vears ago to Induce the required 
fertuentation Iyy eXposing the tobacco to the action of steam te 
suppiy both heat and moisture, but the attempt utterly failed. 
The fermentation Hieduced could not be arrested at thy proper Stace, 
burt proceeded to the acetic and to th putrid tire, and the effort 
was abandoned as a fathure. IT lave, however, discovered that if 
steam be properly applied with other leat—tor steam: alone will 
vive too much motsture—it will rapidly induce the saccharine and 
then the Vinnous fermi litation, ‘ania that <0 soon as nicotine Is evel ye dd, 
Which is determined by the presence of ammonia, i the packages 
be quickly opened and the tobacco thoroughly and quickly dried 

by exposure to the drving influence of atmospheric air, the 
lot | further progress of fermentation will be arrested and the to 
baceo thoroughly cured 

And although l have herein deseribed the capepeli ation of artifieral 
heat by the circulation of steana through Priprers, heave ore: So SID 
ply because it is a more ready mode, in view of the fact that it ts 
Necessary to apply the Peapurs do qiotsture in the form: of steam, as I 
have found by CN]M riment that stesatr does met lniyure the flaver of 
tobaceo, bout if will be obvious that the required deovree of artifieral 
heat can be applied in any other way, provided it be aot applied so 


™ i ¢ 


ae Se . 7 
as to neutralize the motstenme etle 


. ; ’ , ’ ? 
. ‘ . oe _~ i , ‘ 
| take thi tobaceo hy prelerenies (kite r 0 fis treed ceslecated ane 
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treated before it has been well dried. » At the end of the time speci- 
fied the tobaeco should be examined, and so soon as nicotine is well 
developed, which will be indicated by the evolution of ammonia, the 
steam must be shut off, the chamber opened, the hogsneads or cases 

opened, the tobacco all opened and shaken and thoroughly 
465 dried, which is best done in an open and well-ventilated room ; 

and after it has been well dried the tobacco will be found to 
be thoroughly cured and ready for use, and further fermentation so 
completely stopped that it can be repycked and kept for any desired i 
length of time. 

In this way I avoid all the evil congequences of the method here- 
tofore practiced, while at the same time it will enable the planter 
to put his crop of tobacco in market fn a comparatively short space 
of time. 

What I claim as my invention, and desire to secure by letters 
patent, is the process, substantially as herein described, of curing to- 
bacco, Which process consists In subjecting it to the action of arti- 
ficiai heat and steam to induce the required fermentation until nico- 
tine is evolved, and then stopping the further progress of fermenta- 
tion by opening the packages and thoroughly drying every part, 
substantially as described. | 
WILLIAM W. TLUSE. : 

Witnesses : 

WM. TL. BISITOP. 
ANDREW DE LACY. 
466 : ApriL 2, ISS1. 
Jousx EF. Surrer, a witness on behalf of the defendants, 
betng first duly sworn, was examined in chief by Mr. T. A. Ban- 
NING, and deposes and says as follows: 


- 


_ 


(). 1. Please state your name, age, residence, and occupation. 
A. John EE. Sutter; age, 26: residence, 57 ‘Twenty-second street ; 
traveling salesman for Sutter Brothers. 

(). 2. How long have vou been traveling salesman for the defend- 


aunts ? 


A. Since May, ISSO. ‘ 

(05. What are vou traveling for them for—that is, what are vou 
selling for them ? : 

A. Leat-tobacco. : 

(). -4. In cases” . 

A. In eases: also in bales. 


q). i. To Wheat class of men do Vou se] this tobaceo ? 

A. Cigar manufacturers. hace 

(). 6. In what States have vou been traveling * 

A. Illinois, lowa, Kansas, Nebraska, Missouri, Wisconsin, Minne- 
sola, Michigan, Indiana, and Olite 

(Q). 7. Have vou been traveling for them as their salesmman from 
May, ISS0, up to the present tina 

A. Yes, SIP, : 

Q.S. Inselling tobacco to cigar manufacturers do you sell different 
kinds of tobacco ? : 


, 
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A. Yes, sir. 

(). 0. Please state whether you ever sold any tobacco for the de- 
fendants Which has been resweated 

A. I have. 

(). 10. Did you ever sell any that had not been resweated ? 

A. I have. 

(). 11. Please state which kind vou sould tiost of—resweated or un- 
sweated, 

A. Unsweat. 

(). 12. You sold more unsweat ? 

A. Yes, srr. 

(). 13. Please stile how rheathey CiUscs of resweiutk tobaceo vou sold 
for the defendants from the time you went traveling for them = up 
to the last of Deeember, ISSO, as far as you are able to determine 
the number. 

A. You mean tobacco that has been resweated ? 
467 (). 14. [T mean resweated tobaceo as near 
member, 

A. At least forty Cuscs of resweiat tobaece. 

Q. lo. You say at least forty cases ? 

A. Yes, sir. 

: (J. 16. Do you make this statement or estimate as a high or low 
estimate of the number” 
A. As near as | Cily Come to thrsat nutiber, 
() li. Do you think that you solid lorty cusses ? 
7 A. Yes, sir. 

(2.18. Do vou think you sold more than forty cases during that 
time” re 

A. It may possibly be forty-five. 

(2.19. Please state whether you have 
the positive number of cases. 


A. No: | have not. 


as you can re- 


anv Meas of ase rtaimime 


e ’ ‘ 

(2. Pt). \\ hiv deo Vou hot have 

\ ~ ly | o«p 0? | } | ’ : a, | | ; 

fi. 4 Lith} \ mci st it) MIV Oreler-lwook 

‘ : | 1 | ¢ | , | 

Q). 21. When and where did vou lose that order-book * 

\ 7 ie but why | marnercet feel call | lost at cul lly 

éb« ify™s It. bt] Wiehe Cubbidye) ic’iil A Pid pm it prev ncady \ two 
weeks ago: it Was on mv last tripe somewhere in Wisconsin 

). yo Pleuse Stile, as re arly 6 66 Ch (UCR, thi lj triads ral enses of 

} - | } ‘ ] ‘ , 

resWeat tobuaceo Vou have Soplel Tor Clipe’ clelerdanits sles fie’ Tirst of 
January, ISS], to the present time 

A. About thirtv cases 

»p*? ] , ‘% ] ‘1 | ’ } *) ¥* ’ +e» 
j (2. a. Pleas stiite hhaow rtae di Vou CLbcda Urey Vo Ir culstoliers in ad- 
: ’ q 
dition ic thy reeulial prrien Ol these Cases of resweaf rial > Wiel It 
| their condition of not having been roes\ il fel citied Goll sft sta rit (>| thi 

reswWweathhg 

(Obeetod Lop cbs Ltpatabaterra 

\ \ he be i yy tiita 

> 24. Do vou.) O | , th to 

. . . 
Locus > Welli . Phat ' ee } ) , li % ‘ i 
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(). 25. Its market price previous r being resweated ? 
A. Yes, sIr. 
Q. 26. Do you ever charge more than one centa pound on account 
of the resweating ? 
A. No, sir. 
(Question and answer objected to‘as incompetent.) 
468 (). 27. Is one cent a pound all which the defendants re- 
ceived for these cases of resweat tobacco which you sold for 
them on account of its being resweated ? 
(Objected to as incompetent and not being the best evidence.) 
A. Yes, sir. ; 
(). 28. I will ask you whether there is as much demand for to- 
bacco which is unsweated as resweat tobacco ? 
zs It is in wrappers; it is about equal. 
20, Which kind do you sell the most of ? 
A Unresweat. : 
(). 50. In selling two cases of wrappers from the same lot and of 
the same kind of tobacco, how mueh difference do you make in the 
price of for resweating ? 


(Objected to as In ‘OM pe tent ns tol the best evidence. ) 


A. One cent. 

(). 31. In case there should be un lielit colored tobaceo in a case 
of wrappers Which las not been rtsweated, what 1s done with that 
light-colored tobacco by the manufacturers ? 

(Objected to.) ‘ 

A. Make it up in cigars. ; 

(). 32. Do they use that light-colbred tobacco which I have men- 
tioned as wrappers? 

A. Yes, sir. 


(). 53. Do they throw it out for Baa fillers and use it for 
that purpose * 


. 
‘ 


A. No, =Ir. 
(). 54. Well, do vou throw it out? ? 
A. No, sir. ’ 


Q). 35. Is there a demand for light color as well as dark color? 

A. In some parts of the country; yes, sir. 

(). 56. Do you mean to say that the demand for dark colors is not 
universal ? 


A. Yes, Sl] 


Cross-cxamination by Mr. Munpay: 


X QQ. od What kind of manufactured tobacco do you sell in 
bales”? 

A. The Sumatra. 

X (). dS. Is thrsat resweated sd . 

A. No, sir. ° 

X\ (). 3%). That kind of tobacco never Is resweat ? 
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A. No, sir. 
16n) XN Q. 40. What quality is it? 
A. It is for fillers: it is not necessary to resweat it. 
X Q. 41. What kind is it necessary to resweat ? 
A. Wrappers. 
X (Q. 42. Which do you sell most of, wrappers or binders and 
fillers ? 
A. Binders and fillers. 
XQ. 45. What price lid you get ior the resweat tobacco that you 
sold ? 
A. What do you mean—by the case or pound? 
XN QQ. 44. T mean what amount of money did you sell that resweat 
tobacco for? 
A. It ranged all the way from twenty cents to forty-five cents per 
pound. 
XN Q). 15. Will vou kindly tigure up the total amount you received 
for the tobacco threat vou sold—the Unsweated tobsieea ? 
A. Since | have been selling tobacco ” 
X (. 46. Since May, 1Ss0. 
A. TL eannot do that. 
XQ. 47. Why cant you do it? 
A. I have no way to get at it. 
\ (). IS. Llow can Vou arrive at the number of cases of tobacco 
that you sold? 
A. | can remember about how many Psold; [sold about forty. 
\ (). i. The first case of tobacco that vou sold, low much did it 
welgh ? 
About four hundred pounds. * 
). 00. Did the first weigh about four hundred pounds? 
A. 1 can't tell exactly. 
XN QQ. 51. Can you tell with as much acenracy how much the first 
Cuse of tobaceo welgvhed its vou Cuil low Piaite Tt tobaces Vou sold? 
A. All cases of tobacco weighed four hundred pounds 
\ (). ov. Is it as likely to be true that the first case [ mienn re- 
sweat tobaceco—welghed four hundred peunds as the forty cases mn 
all? 
A. Tean’t swear how much that case weighed: it may have only 
weighed three lumdred amd min ly 
\ (). Ded. Allow thisat thie (yises We ber dy 7 foot bitanied ye dq pounds 
TO) that vou sweated, at the usual price, how much did vou get 
for it? 
A. T don’t know; IT don’t know what price it was sold for; [have 
he record, 
\ (). Dt. Then vou cant tell anveling sulmonuat at 
A. About the first case ’ 
\ ‘). bo. What did the defendants reeetve for the first case of to 


\. 
X ¢ 


° ’ ° ] 5 ] | > 
oye. Can vou tell anvtlh mer atone tea <econd ease 


don't know 


No. sir: TP eannot 


(2. 04. Urany cus of tobacco , 
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A. IT can’t give you the price they were sold at. 

XQ. 58. There is a record of it? 

A. Of course, in the store. 

XQ. 59. Did the counsel know you lost that order-book ? 

A. I don’t understand that qupstion. 

X Q. 60. Did Mr. Banning, the counsel for the defendants in 
case, know that vou lost your ordler- book ? 

A. Not until just now. 


X Q. 61. Then there is a writtén record of how much tobacco you 


sold ? 


é 
A. To my customers there is a record on the Rey 


this 


Mr. Munpay: Testimony of this witness as to the number of cases 
of tobaeco sold from May, ISSO, Abjected to as not being the best evi- 
dence, and his testimony as to the price charged and = received by 


the said defendants also objected+to for the same reason, 


X QQ. 62. Did you say that you traveled in Michigan ? 
A, Yes, Sir. 
XQ. 63, What part of Michignn ? 


A. IT have been in Detroit, Saginaw, in Grand Rapids, and Cold- 


water. é 
X (). 64. Tlave vou been in Jackson ? 
A. Yes, sir. 
XQ. 65. When were you las téin Jackson, Michigan ? 
A. Last August. ‘ 


X Q. 66. Where did you stop avhen you called in Jackson ? 
“¢ the Hibbard [oase. 


A. 
47] X How long did) you stay there”? 
A. 


. ds ay. 
X Q. 68. What was your busipess in Jackson ? 
A. Selling leaf: tobacco. 
X @). 69. Do you know the brand of cigars called) Oscar 


Amanda ? 


I know of them. 
( “e oe you know the brand of clears called the Lily 4 


O, SIP. 
72. Perhaps you know of the brand called Croquette ? 


—_ 


ig 
a Sr. 
(). 75. You know that br: ind ? 
ve sin ' 

). Where are they m: ude 

| 
?. 


am) not positive where they are made 


( 


( 
Thi: at is a stock label made'all over. 

a. V6. Do Vol t know thi bor uy of clears called the Head]: 

No, sIr. 

d. 77. You never heard ot , 4 

Never heard of it. I don't. know who make them 

). 7S. Did vou ever sell an¥ cigars ? 


{ 


{ 


d. 
N 
(). aN ~~ you know of the brand of cigars called the Coquett 
N 


jo. Where is the brand falled Osear and Amanda made”? 


_- , 


and 


+) 
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Ni sIr. 

% Who sells any cigars for Sutter Brothers ? 
louston—I don’t know lus Christian name. 

SO. Tlow do vou syx I] his name” 

dont know: I think it is [l-o-u-s-t-o-n. 

Sl. Where could | find bhinn ? 

think he isin Milwaukee now 


,. 
‘ 


Ai Ai ei hil A ee 


() S2. Tle travels, also” 
O,sir: he sells all the tobacco in Chieago for Sutter Brothers. 
by (). S35. Does he sell cigars to Sprague, Warner & Company ? 
dont know 
, (). Sd. Who sells them their cigars” 
A. IT don’t know anything about the cigar business 
ly2 N Q.S5. You dont know where the; get them from ” 
A. From Sutter Brothers 
XN QQ. 86. Do vou know where they get them from ? 
A. Certainly. 
N Q.S7. Where do get they them from ” 
A. At Jackson. 
\ C). SS. What is the number of that factory —ileo vou know ” 
A. 1 do not. 
: XN QS Do vou know whether Sutter Brothers sell any consid- 
erable quantity of cigars ? 
l dont know how many they manufacture 
(Q). 90. They do manufacture cigars ” 
~ Yes, sir, 


() fi]. Dark Colors ? 
All colors 
). 4p 4 Would Voll know ~Ti titi brid ir i>} re aWweur;te (| tobaceo if 


Ae Arne 


Vou saw ltl 

rt swear to it 

) It is impossible to detect it, isn’t 
Not aiwiavs HWOL IVATLADLV so 


j 
‘4 You Trberiili I 


), hat itas not invariably detected ? 
‘ 
Yes, sir 
a? oh The Piadnudaciure af Cwrars of Tesweat 7 festeece bysas bv . 
come quite general again recently, has it mot 
1. WO, Of 
\ iF “My bo , KI i] Pahikditl I = i] I x r= \ 
Vallila lead ter git errs it «x Woe } hier ye 7 Sout 1 nay 
\ Yes =]] 
XN Q.o97, In wrappers 
\. Yes, si 
XQ. OS. Well, g TIT 
\ lol x pioull \\ |- | 
\ (J Fe3 tr1Vve bhi t] pee eat ' 
A Bow 4\ ‘ ] i | yt ) | \] 
\ (} }tMe (, ’ pen@yye ‘ , ( 
res we | 
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A. Schoier, Oshkosh, Wiscons in, and Henry Jackson, Oshkosh, Wis- 


consin. : 
X @. 101. Is that all you can think of? 
ATS A. No, sir; that is all + rn that direction. Ieny Willas, Peru, 


Ilinois; Nicholas Ke rne, Davenport, lowa; Bilgert & Win- 
brook, Burlington, lowa; Petes Miller, Topeka, Kansas; that is all 
I can think of. ‘ 


X Q. 102. All of the persons:that you have named use Pennsyl- > 
vania and Wisconsin tobacco, do they ? 
A. I don't know. I haven't sold them Wisconsin. 
XQ. 105. They all use Pennsylvania tobacco ? 
A. Yes, sir. ( ‘ : 
: (). 104. Which one of they will have it resweated ? 
The ‘vy all will; they buy i resweated. 
x Q. 105. Andthen [understood you before that there are people 
here that will buy tobacco reswye: ated ? 
A. They will buy tobacco utbweate d and sweated. 
X Q. 106. Then there are pebple here that buy it? 
A. They buy it either way. 
X Q. 107. Then [misunderstood you. The people you were about 
to say that don't buy resweated tobacco buy unsweated, but when 
able they do buy resweated goods ? £ 
A. You don’t ask what. is the real tobacco bought by these peo- ? 
ple. 
XQ. 108. Do they or do they hot buy resweated goods ” 
A. They buy both. . 
XQ. 109%. There are some kiha of Pennsylvania tobacco that don't 
need resweating ” . 
A. Yes, sir. ; 
X (). 110. That is the kind of tobacco the ‘Vv buy ? 
A. They buy goods and sweat it themselves. 
X\ (). ane Then the people ou named have some means to re- - 
sweat ther OW) tobacco ? é s. 
The YY Case it. ¢ 


\. 
XQ 112. You don’t know éxactly how they do it? 
A, No: | never saw it done 
XN @). 115. Then vou conjectured? 
\. They told me this was the reason why they objected to. re- 
sweated eee i 


NX Q. TL. Still they did buy it sometimes ? 
: rr “Ir; when thes ‘couldn't get any other goods, 
7-4 X Q. 115. How man are the people that buy the unsweat i 
tobacco, or would the list be too long to name {" 
A. It would be almost they same persons I mentioned. They 
would) buy unsweat and resweat goods just as [ have got in my \ 


trunk. If T have resweated of not it don’t make any dillerence to 
them. PY ; 

XQ. 116. You say the price of wrappers is from twenty to forty- 
five cents per pound. What kind of wrappers do vou refer to” 

A. What kind of wrappers % 

XO. US7. Sen oe. 


: 
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A. All colors of leaf. 
XQ. 118. Do you mean to say that forty-five cents is the very 
highest price for wrappers ? 
A. The kind that we have got. 
XQ. 119. You don’t make Havana wrappers ? 
A. We have no Havana wr: Uppers. 
X Q. 120. What kind of wrappers do you sell the most of ? 
A. Wrappers which are unsweat. 
XN Q. 121. What kind of wrappers” 
A. Pennsylvania and Connecticut. 
XQ. 122. The price of Pennsylvania and Connecticut wrappers 


: average from twenty to forty-five cents a pound? 
A. 36 a, sir. 
X (). 125. Well, what does the price of Connecticut Witpr pers 
average ? 
A. Twenty to forty-five cents. 
N Q. 124. What is the price of Pennsylvania wrappers ? 
A. The Silliie. 
X (). 12%. What kine of Pennsvivania WV Piaippers sel] for lorty- 
five cents, 
A. Silver leaf. 
. X (). 126. What colors and what lengths, \\d 
A. Color and length for use good 
XN Q. 127. What do you mean by good color? 
A. | mean clear. 
\ (). 128. Do you mean uniform ? 
A. Clear, white veins—clear veins 
A QQ. 120. Clear from spots ? 
A. Yes, sir. 
ve N @). 150. What kind sell for twenty cents ? 
A. Second wrappers, light colored wrappers 
° () 151. Desertbe the leaf. 


?. 
Poor color. 
). 152. What is a poor-colored wrapper ? 
’ ‘olor thi: at Is in ol et ‘ond Writpope I's white Vers 
\ (). oo. LOU mean a mellow leaf with mean =prots and white 
Velns In it is poor color? 
A. White vemns and irregular color is sometimes poor color 
XN Qo 154. What do you mean by poor colors, when it is messed ? 
A. White veins 
() 15 DD Sifted? 


X 
A. 
\ 
A. 


loo. Sifted for cigars ° 


Wy. 157. Do vou think that these wrappers of poor colors are as 
ible as Wrappers of a good color? 

\. As salable as wrappers of clear colors No. sil 

XN QQ. 158. [tas ditheult to sell wrappers of poor color 

\. Certainty. 2 | 

N Q. 1o0) Now, as to quality, do vou ever come across a case of 
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Wrappers, or portion of a calles wrappers, that have a raw, rank, 
weedy smell and taste and appearance ? 

A. Certainly. é 

X Q. 140. Does it sell as well as a case of wrappers without this 
defect? 

A. No. | 

X Q. 141. It is from the fealure more than the wrapper, isn’t it? 

A. They are a poor quality! 


X Q. 142. You mean they have a poorer grade of wrappers? a 

A. There is a poorer grade: 

" Q). 143. IT mean of the quality rank, weedy taste? | 
Thi : " au poor quality. « roe 

x Q. 144. The quality of dobacco that is utterly unfit for use, 


unless it is in the low-grade Ggars ”? 


A. For imitation goods they work it Uy}. 

X Q. 145. What do they have to do to work it up” 

A. Some only sprinkle theagoods. 

X (). 146. Some have a shiny, disagreeable appearance 


A. Not all. | 


sf 


476 XQ. 147. Not all, bt most of it; most of them have the 
uppearance of the ¢1 ‘1erear's that are m: tid of white, , disavree able 
tobacco; have a shiny and Bs agreeable appearance ? 2 


\. | don't know much 8 clears. 
\ (). Lis. Do vou sinoke * 


A. smoke, ce rtainly. 


\ (). 1h). Do you ever ae or tobaeev threat you could sy 
say have been made of reswéated tobacco ? 

A. Yes, sir: I have. 

XQ. 100. How could vou tell it? 

A. Well, by the smell, one Waly. 

XQ. lol. What other way? 

A. By the general sppailliines Re poe 

\ (). lov. What 1 the velaers al prea nice ? 

A. | couldnt + haa it. 

XN). 153. Uniform color 4 

A. Not wr ut. ; , 

\ i. Led. . that OCCUMOTS the uniform tobacco ”? 

A. In resWeial oat tobacco”? 

A ©. too. Yes, sir. 

A. There ar il] COLOPS, é 

\ ©). 156. Well, adniitting tl it there are all colors, do vou itend 
to say thatthe resweated tolficco is no more unttorm than the streak ~ 


° , | 
shinv. and unsweat tobaec 


s 
a 
. . 
t ; 7 ? } . _¢ »* . * ] . ] 
A. Yes; thev are mor ppiforen than the streaky, shiny, unsweat 
leat Ol on tobacco. 
< * , 2 . , . . ; 
' i s) La 8 . " . . ’ ‘ 
\ (). tye \\ allies tN Vi ll ad 74 a. sft ]a)) child] ‘ey ay, if Vol Liviete rstiitiel It. 
' - ] a ’ : ' , . . 
Parke tw CF UCaiSts Oi Cite “ibTdie A 1! ij cs] } a or 2 { } iit Weer j ~ sina 
} . , , 
resWweated and one Of Whiieal lids } ' ark Fea ite] 1} Vilichl ~—T 
. ' . 
is the color more uniform 


A. In the resweated 


ap - - @& - @* « = 
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XQ. 15S. Are you a partner or in any way interested in the profits 
of the concern operated in Chicago by the defendants ? 
A. No, Sir. 
X QQ. 15%. How do vou get paid ” 
A. You asked me whether | rel any of the profits ’ 
X @). 160. Yes, sir. 
A. IT work on salary. 
did X (). 161. Do you get any percentage of the receipts of the 
concern ” 
” A. No, sir. 
X (). 162. What is your relation to the defendants ? 
: A. Brother. 
XQ. 165. Have you any interest in the business ? 
A. No, sir. 
X Q. 164. Ilow is your salary paid ? 
A. I get so much a vear. 
\ (). Lic. Wohiat does Sutter Brothers resWeiutl tobaceo for at all 4 
A. Well, because there Isa demand for resweated Te 
XN Q). 166. They resweat tobacco to supply that demand ? 
A. Yes, sif. 
XN Q. 167. They couldn't supply that demand unless they had re- 
— <weated tobacco ? 
A. They could by buying res We ated tobaeco. 
X (). 168. Buying resweat goods ” 


A. Yes, sir. 


— \ (), Poo. They would have to buy resWeated woods frome some- 
body else? 
A. Yes, sir. 
XN Q. 170. Now, Mr. Sutter, do vou know what the defendants, 
Sutter Brothers, pay for the tobacco that vou sold for twenty to forty- 
five cents per pound ” 
ty A. Yes, sir. 
XQ. 171. Well, what do they pay for it—defendants’ price ’ 
A. T don't quite understand that question 
X (). 1,62. State whit they pave for it, 1 Vou khhow 
A. Well, LT would have to look that up. T can't state positively 
the price, 
XN @.175. How would vou ascertain it’ 
A. By looking at their books and their bills 
X @). 174. Could vou at the same time ascertain which of the cases 
you resweat and what they were sold for’ 
- What price they were sold for? 


’ WH Yes, “IT 
Yes, sir. 


? 
\ ‘) wir i Veet) Pererp pers ter Pout Tiye terried one Prieore of thy 

? 
defendants 

- ’ , , ’ 2 

i7s A. Counsel for the defendants states that before this exam 
'e) ‘+ os % # 1 ¢} | i] _ , 9 ssf ry - f ¢} gta ’ | rif 
teaaa ‘rij .." ¢ jte=e ’ tiif Shetead ; . ' ri Piteie ee | it? 7 , gqf sktits 


(>t) the <tanied ‘is thre iroown Withesses, and that thev wail pre hice anv 


(ttre seeetttenseenteneonienrernnen=n= 
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books showing the business of ‘their firm which the complainant 
may desire to see. 


X Q. 177. Whereabouts does the defendants manufacture cigars ? 

A. I answered that once beforg—at Jackson, Michigan. 

X Q. 178. How long have they been engé sed in manufacturing 
cigars in Michigan: ° ? 

A. I can’t tell you; I have orfly been with the firm since the first 
of May, 1880. ; 

X Q. 179. Have they been > neni cigars since you have 
been with them ? 

— Yes, sir. 

X Q. 180. Do you know whether they have been manufacturing 
cigars any longer than that? . 

% Yes, sir. é 

X QQ. 181. How long —" exactly—but sheen’ ? 

A. About five vears. 

X Q. 182. Do you know the name of the shipping clerk of Sutter 
Brothers—I mean the man who sends the tobaccu out of the estab- 
lishment when it is to be shipped from Chicago ? 

A. My brothers do that. ; 

X Q.183. Which brothers ?4 

A. Which? Jacob and Leyis and also Victor. 

X Q. 1S4. All three brothers ? 

A. Yes, ee L 

X Q.185. Do you know whéther there is any record book kept of 
where the tob: acco is shipped 74 

A. We have a shipping boo 

X Q. 186. You have a book"to show where any eases of tobacco 1s 
shipped to? 

A. I don’t know; my busiijess is away from home. ' 

X Q.187. The shipping book would show where goods was 
shipped ? 

If the shipping book is in the store—yves, sir, 

XN @. ISS. Do you know whether Sutter Brothers have a sweating 

apparatus In Jackson, Michiggan ? 
A. I don't know. . 

479) XN Q. 1S. That is the same firm that is here”? 
A. Sutter Brothers4—ves, sir. 

XN Q. 190. Tow do vou know that one cent a pound difference 1s 
all that these pe ople paula oy resweated tobacco ?- 

A. Because that is all [ asked for it. 

XQ. LOL. Don't Vou se I] preci by the sample ? 

A. Yes, Sir. 

XQ. 192. The sample is re =weated ? 

A. Sometimes, and sometimes not. 

\ (). 1th. We Il. | brbeah tobacco Lo be re=-Wei ated. Now, | ask vou 
hot what vou sold it for pen pound, but how do you know that ts 
What they pay for resweate a tobacco ? 

a: 4 have seen the bills 

XN Q. 194. That is to te there is only one cent a pound dif- 


, . il 
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ference for what you get for the resweated tobaceo and what you get 
for the unsweated tobacco ? 

A. That’s all. 

XQ. 195. But how do you know they would have bought any 
unswWeat cases at all? ! 

A. Who? 

X Q. 196. These people that buy the resweat goods from you. 

A. I don’t understand you. 

XN QQ. 197. There is a demand for resweat goods ? 

A. Some. 

X (. 198. That demand you couldn't satisfy unless you resweated 
the goods ? , 

A. No, sir. 

XQ. 199. There are sales that you make that you couldn't make 
otherwise? 

A. I couldn't make them. 

X Q. 200. Tf the men wanted resweated goods you couldn't sell 
them anything else ? 7 

A. Ifa man wanted resweated goods | couldn't sell him anything 
else. 

XQ. 201. When you go about the country selling these goods 
you have samples ? 

A. Yes, sir. 

XN QQ. 202. Of all the kind you propose to sell” 

A. Yes, sir. 

X Q. 205. Sweat and unsweat ” 

A. Yes, sir. 

X Q. 204. You sell the goods by samples ? 

A. Yes, sir. 
450 XN Q. 205. Do you always tell the people that it issweated? 
A. Yes, sir. 

X Q). 206. You always tell them that it is sweat? 

z=. Yes, sir. 

X (). 207. Do vou tuke a sample of each kind of tobacco ? 

A. Of one case ? 

X (). 208. Yes, sir. 

A. No, sir. 

X @. 200. What is the average price of wrappers and binders ? 

A. Well, | dont know: I would have to livre tl} the whole year 
running and add up. 

X Q. 210. Give it approximately 

A. Probably twelve cents. 

XN @. 211. Now, take a case of wrappers. Suppose there was a 
portion of the case that was unfit for use as Wrappers What use can 
they be put to? 

A. It wouldn't be a case of wrappers 

\ (). yi vA Suppose a Cause oft tobaceo of the kind eall ‘ \A Pek pepe rs, 
and SU Pp pose for some reason there was | at | portion of that case unfit 
to be used as wrappers. What use could they be put to, if, ans 

A. For binders and _ tillers 


3 
‘ 


| 
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X Q. 213. You can use poorer colors and poorer qualities of to- 
baceo in binders and fillers than: you can in wrappers ? 

A. Yes, sir; poorer colors. —. 

X Q. 214. What other trav eliwg salesman has Sutter Brothers be- 
side yourself? j 

A. They have A. Seifert. : 

X Q. 215. Also Mr. Houston t 

A. He travels for the cigar company. 

X Q. 216. Ile sells cigars for ili coneern 7 


A. Cigars ; ves, sir. 
X Q. 217. For Sutter — ? 
A. Yes, sir. ° 
X Q. 218. Mr. Seifert and yourself are the only traveling men of 
the firm who sell leaf-tobacco ?Q 


A. Yes, sir. : 
X Q. 219 Did you ever he: qr of the United States Leaf-Tobacco 
Company ? 3 


A. Yes, sir. 
X Q. 220. Where is the ofticl of that concern ? 
A. 15 and 17 South Water street. 


451 X Q. 221. What conmection has Sutter Brothers with that 
concern 7 2 
A. I don't know. : 
X Q. 222. What does that eBneern do as a business ? 
A. Sell leaf-tobaceco. t 
X Q. 225. Sell tifteen or taventy pounds of leaf-tobacco, if you 
want it? 
A. Yes, sir. ; 
X Q. 224. Whe re do they et that tobaeco ? 
A. The leaf-tobaeco ? ‘ 
X Q. 225. Yes, sir. " 
A. From Sutter Brothers. * 
X (). 226. They sell resweagted tobacco principally 4 ' 
A. Principally. , 
X Q. 227. Principally resweat tobaeeo ? | 
A. No. sir. 
X @. 228. What is the U wh d States Leaf-Tobacco Company ? | 
A. What is it—in what se a do you mean ? 
X Q. 229. Who composes 4 
A. I don't know. 
X iw. 2 5G. Where do they yeep their books ? 
A. They have a poole beler there at 15 and 17 South Water as 
street. 
X Q. 251. What is his nagne ? 
\. A. Husses 
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{- evan Where Is Sutte Brothers’ place 
A. 46 and 48 eit a tet agenue. 
AN (). Ze. llow far is tha cupart i 
A. It is upstairs in the sajme building. | 


X Q. 254. Use the same levator”? 
A. They have two elevat&rs. 
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X Q. 255. But Sutter Brothers use the same elevator as the United 
States Leaf-Tobaceo Company, don't they 4 
A. Yes, Sir. 
X QQ. 256. The Mr. Tlussey, or hook-keeper of the United States 
Leaf-Tobaceo Company, is the book-keeper for Sutter Brothers also ? 
A. Yes, sir. 
X (). 2507. Who is the United States Leaf-Tobaceo Company t 
A. Ilussey & Company. 
XN @. 258. Who is the company ? 
A. [don’t know any of the names at all. 
4 (). 259. Tlow Many Concerns is clustered tovether In that build- 
Inge? 
A. I don't know. 
452 XN Q. 240. The leaf resweated and sold by the United States 
Leaf-Tobaceo Company, where is that resweated ? 
A. It is resweated, houelt resweated, and some Is resweated by 
Sutter Brothers. 
X (). 241. You don't know a single stockholder of the United 
States Leaf-Tobacco Company ? 
A. Sutter Brothers have stock in it. 
X (). 242. They own nearly all the stock, don’t they” 
A. I don't know. 
XQ. 245. How many cases of tobacco did you sell for the United 
States Lu af- Tobacco ( omlpany 4 
A. l never sold one. 
X @). 244. Who sell their tobacco ” 
A. They sell itin the house; they have no agents. 
X (). 2-40. Who does the selling ‘for them ” 
A. [dont know. 
XN .Q. 246. They have aclerk for selling it, have they not? What 
his name? 
A. This name is Tarrenzo 
\ (). ~47. Llave Sutter Poregtha rsgot a retarl de preartrnn nt? 
A. No, sit. 
XN Q. 24S. Did vou ever sell any goods for the United States Leaf- 
‘Tobacco ( OTP r Thay vou ever Loy it out of Collrte $V 4 
A. Before T traveled Twas the head clerk for them 
\ {) 2419 Whio paula you? 
Mr. Dlussey. 
(9 Poo. Whio actually gave vou thie Honey! 
Mr. Tlussev. 
>). W ohio actually -wives Vou thi TOE now ° 
Sutter Brothers. 
252. Who hands it to vou? 
[Lussey. 
(>. 2.3 The same pays Vou tow tli: 
hie siithe man, 
() 254. Did vou ever send out any cireulars for the United 
* Leaf-Tobaceo Company ? 
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255. Whe did that part of the business”? 
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485 A. I don’t know ; the¥ had a boy ; I don’t know his name. 
X Q. 256. Did you evé see any of these circulars ? 

A. ¥es, sir. 

X Q. 257. Now, honestly, isift that United States Leaf-Tobaeco 
a 8 retail department of Sufter Bros.? 

It isa COMMpany. I don’t know anything more about Sutter 
Bathe business than I havestold you. 

XQ. 2558. What was your ip pression when you were there? 

A. Well, Sutter Brothers wes connected with At. That is all I 
know about it. 

X Q. 259. Who is actually ranning that institution ? 

A. I don’t know. 

Redirect examination by Mr. BANnina : 

R. D. Q. 260. You have be en asked whether if in a case of so- 
ealled wrappers there should Be a portion of the case which is unfit 
for wrappers, and what it can %e used for, and have answered that it 
ean be used for binders and figlers. IT will ask you whether in such 
a case the act or operation of ‘esweating would change or Improve 
that tobacco which before resveating was unfit to be used for wrap- 
pers into tobacco which couldf be used for Wrappers t 

A. No, sir. 

R. D. Q. 261. Would it sid remain unfit? 

A. Yeo S, sir, 

R. D. Q. 262. Then the rcbot resweating cannot convert or change 
tobacco untit for Wrappers Iyto wrappers ; is that what you mean to 
say ¢ 


A. Yes, si. 
B. Dw. i. 265. What is the necessity of resweating tobacco ? 
A. For dark colors. 
t. D. (QQ). 264. There is a flemand for some dark colors ? 
A. In some classes. 
t. D. Q. 265. And that is why you resweat it? 
A. ~~ Sir. $ 
Kt. 1). ¢ d. 2Ob. Is there em demand for light colors 
A. Ye & sir. 
Is] igi +e will as. vou now whether dark colors sell 


better than light edlors, provided thev are both ood, clear 
colors and free trom objectionable features, such as white veins, 


ete. ? ( 
A. Re, sf. 
It 1). «). PUN, They dong ~c]] better ? 
A. No, sir. 
z. wD 0). POO, State abowt What the average price of wrappers Is 


‘ 


In the market. 

A. About 30 cents. 

R. D. Q. 270. Do veu igs Whether the books kept by Sutter 
Brothe T's whic ly show the? Humber of cases of tobacco Which Vou sol | 
and the price at which qwou sold them also show what particular 
cases of all the cases tlygat you sold were resweated tobacco 2? Do 
[vou] know whether thegr books show that ’ 


sce a a a 
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No. 
.D.Q. 271. You mean they don’t show that? 
y No, sir. 

RD. ().272. They don’t show it? 

A, ape sy 

.. D.Q). 273. What do you mean by casing tobacco ” 

A. To moisten it. 

R. D. Q. 274. These parties whose names you have given as hay- 
Ing bougl t from vou both sweat and unsweat tobacco, please state 
which kind of tobacco they preferred and bought from you—that 
is, Whether they preferred unsweated to sweated, so they could re- 
sweat it themselves. Do Vou ean they resweated it by cLpeparatils, 
or how? 

A. They sweated it themselves; some cased it and some have 
55 er sweating apparatus. 

PD. (). 275. Does tobacco, when cased, go through the same 
a vatiot of sweating ? 

A. It is sweated. 

R. }). (). 24 ih. You have stated that Vou were able to tel] clears 
which have been resweat by the smell of them Please state 
whether it improves the smell, or otherwise 


—— * 
- oe 


(Objected to because the witness also stated that he couldn't 
tell.) 


It does hat Hnprove the smell, 
4S5 R. DD. Q. 277. In your experience asa salesman did you ever 
hear any objections as to hi: Wvitip seaeaanall tobacco for any 

reason 7 

A. Yes, sir. 

R. D.Q. 278. Please state what reason: 

A. Being too tender. 

R. D. QQ. 279. Did vou ever have cUthy objections taade om account 
of the smell? 

A. Yes, sir. 

Rn. D. (). 2S0. i vour experiences is a salesman which kind of 
tobacco did you sell tore than the other—unsweat or resweat 

A. | neweated. 

RK. D. Q. 281. What do you mean by saving that the color ts 
rendered more uniform by resweating 7 

A. More dark than there is light 

ht. D. ). 232. It is resweated dark and light leaf 


A. Not always 
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. Arnrit 4, 1551. 

Wa. TaussiG, a witnesq on behalf of the defendants, being first 
duly sworn, was examinel in chief by Mr. T. A. BANNING, and de- 
poses and says as follows é 

Q. 1. Please state your fame, age, residence, and occupation. 

A. William Taussig; Lge, thirty-four; leaf-tobacco dealer and 
resweating tobacco; Chicago. 

Q. 2. Are you noqualilied with the defendants, Sutter Brothers ” 


A. Y es, SIP. ( :; a 
(). 5. Have you ever had dealings with them ? 
A. Y CS, sir. ; ® 
(). 4. Have you ever bought any cases of tobacco from them ? 
A. Yes, sir. 
(). 5. Have you everthad them resweat any tobaceo that you 
hema of them? , 
A. Yes,sir. ; 
4S6 (). 6. Please state, as nearly as you can, how many cases of 


tobacco you have bought of them and had resweat by them. 

A. I can’t give the exact amount; maybe fifty or sixty cased. 

Q.7. W hich one of tlhese numbers would you think more closely 
representing the num ber of Cases you received ? 

A. I bought one lot of about twenty eases, | think; resweat one 
lot | had already. ; 

(Q). 8. At one time? ’ 

A. Yes, sir: at one time. -_ 

Q.9. Do you think tyour purchase of them amounted to about 
sixty cases you had resweat ? 

(( orn to as leading.) 


. I think so. 
(). 10. Please state how much more you paid them per pound for 


these cases of tobacco on account of the resweating. a 
A. Well, [ have bought all of my tobacco there, and buy it at the ! 
consideration to resweat it, and the difference was from a cent to a 
we = a quarter.  $ 
You paid thea from a eent to a cent and a quarter more 


4 Yes sir. 
(). 12. Than that talk acco would have been unresweated ? 
A. senegal ves, sir, 

Q. 13. Please state ‘whether by ——a tobacco it ean be | 
chan: bss or improved: so that tobacco which otherwise would have 
to be thrown out for Imnders or tillers can, after resweating, be used 
for wrappers ? 

7 That depe nds or} the tobaceo. 

lt. Take tobacea unfit to be used as Wrappers, Can It be made 
fit j Ao Ae <0 that the same tobacco can be used for 
for Wrappers ? 

A. Now vou want te get an example of it. Tf tobacco is left with 
aheavy gum and sténds the resweating then it improves it, but if 
tobacco has not vol the strength for resweating it then that is neo 
lmiprovement, 
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1S7 (). 15. Would this same tobacco have to be used for fillers 
or binders before it was resweated ” 

A. No, sir. 

QJ. 16. Do you mean that it can be used for wrappers ? 

A. Yes, sir. 

(). 17. Did you ever know of tobacco bi Ine thrown out for binders 
and fillers which, by resweating, could have been rendered fit for 
Wrappers 2 

A. Well, it depends on the kind of customers—that is, some want 
dark cigars, some want light cigars. If a man only has a trade for 
dark cigars he would have to use it for binders; if light he would 
use It for wrappers. 

Q. 1S. Do cigar manufacturers confine their manufacture to only 
one kind of cigars—that is, do they make either all dark cigars or 
all geht cigars? 

A. No, sir. 

Q). 1). They don't contine it to one kind ? 

A. No, sir. 

(). 20. Is there a demand also for light woods ” 

A. Yes, sir. 

(). 21. Are you having vour resweating now done by Sutter Broth- 
ers ? 

A. No, sir. 

(). 22. By whom are vou having it dom 

A. Ly John Watt, I VUCsSs Is bids racunene 
». 25. In this « It 7 

A. Yes. Ir. 

(). 24. Do Vou pray Tnore oO! less for the resweating than you panic 
Sutter Brothers? 

No, sir; pay the same price. 
“ 


—_ 


Q. 25. By what wav does he resweat that tobacco ? 
A. | think by = lean 
(). 26. T mean i it by the old way of resweating or net? 
A. | cant oly Vol this iN te Wil’ 
( ross- Kaniliation by VI; \] NIDA 
X Q. 27. Why did you have that tobacco resweated, Mr. Taussig ? 


rll , 
A. air trinde Wants sweated. 


XN Q. 28. Now, Mr. Taussig, suppose iff vou take a case of 
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A. Well, I can’t give the exact price of it, because I haven’t got 
the tobaceo before me? it is hard to state the price. I suppose if the 
tobacco is in good shape it would be worth about eighteen cents. 

XQ. 51. To be used without resweating ? 

«moe es, sir. 

X Q. 32. Heavy, guinmy, Pennsylvania tobacco ? 

A. I can’t give you any estim: ite. 

X Q. 33. You alw: ats have that class of goods resweated ” 

A. It isn’t always heavy ‘and gummy le: af. If it stands the sweat- adie 
ing, then we sweat It; we don’t the he avy, gummy leaf. 

X (QQ. 34. Well, there is some tobacco that requires resweating be- 
fore it Is fit to be used for cigars? 

A. It requires resweating because the trade wants it; it isn’t all 
tobacco that ean be résweated. 

X Q. 355. Well, vouUlon’t quite understand me, Mr. Taussig. There 
is some tobacco that you can use for cigars, and some tobacco of the 
right-sized leaf that can’t be used for cigars at all. 

A. I can’t answer that; it can be used in cigars; we use up every 
leaf, : 
X Q. 56. If you wanted you could put in cabbage leaf” 

A. Certainlt. 
4s X (). od. Tlten there Is no tobauceo that could be resweat ° - 
to be made fitefor use if it Is unfit tobacco in the first place rT 

A. If it happens tllat a farmer has got a good crop on hand to sell 
that could be reswe ated, then the dealer looks through the case, an 


if he sees it Is giving-enough to have it resweated, they have that re- “¥ 
sweated; and if tobgeco don't stand sweating and it is light, then 


they use it for binds a5, wccordl ne to the size of the le: aut, and keep out 
Some W rap pe Is: that I~ the fac ts ot the tobae ‘CO business, 
7 (). os, That Is th Sav, there are some portions of every Cause of 
Wrappers that would be obliged to be used for binders ” | 
A. No, hot exactly ; it depends how the tobacco 1s in the =Wweut 
and comes out; somtimes it is used for wrappers; if the tobacco Is | 
not grat the strength, It is too tender: they cant use It. . 
\ Qo Out of aicase of unsweated tobacco there is some of that 
case that could be used for wrappers without sweating at all ? 
A. Yes, sir. 
XQ. 40. Then there is some more of that case that could be used 
for Wrappers after it, is sweat ? 


-. Certainly. : 
XN Q. 41. Then there is still other portions of it, perhaps, that can’t 
be used at all for Wrappers Which would have to be put to binders ? -_ 


A. Aecord) ne to ghit packing anid the wav It Is sorted : if some of 
the tobaceonists (>y" fearnny Is pack Ve rvthing r Wr crethye rs Wray yn ls anid 
fillers. and af the \ can lise eve rvthing for wr; Lpprers, then the manu- 


facturer makes lis own price and piaive hhim. 


\ (). 1?) This tobacco is sorted by the length ? 
(ren rally by the siz 

d. 45. The kind you call wrappers is the long leaf”? 
Yes, sir. 

». 44. The kind vou call binders is the small leaf? 


Tor 
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A. Yes, sir. 
490 X Q. 45. The kind you call fillers is the very small leat? 
A. Yes, Sir. 

X (). 46. Out of a case of the long leaves some of that case could 
be used without resweating, could it net? 

A. It Is Very seldom the Cuise ; generally if the tobacco go » through 
the process and it be simple and lias got any gum it can be sweated 
and the quality of the voods Is lthipraoyve 7 rigehit through, suid tf ators 
good quality it looks equally the “ithe Way ate : a liad Peeelh Ft 
sweated. If it can stand resweating it will be improved by it 

XQ. 47. Mr. Taussig, it would be worth more to vou that would 
stand resweating, would it not ” 


A. They venerally ask more if it Is good, LUTE Tn tobaceo that 
stunds resweating. 

X (). 48. And it is worth more to vou after it is resweat 
before ? 

‘A. Phi tobacco Is Worthii more to tie dor ied thican pried hor at 
(). 1 ne you resweat tobaceo Vout! 
No, sir, 
). 00. What do vou pay on account of Libor ’ 
| pur Hive dollars i boN, 
dol. You pay tive dollars a case to have resweated 
I 
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X (). 60. Now, contine vourself to 
particularly LO im unsvival Lil tobace 
which is worth the myst to vou, as a 
In cigars, the sweated or unsweated ” 

A. Well, if I would be a cigar ma 
tobacco the wav cigar, manufacturers 
\s a leaf dealer ] cannot give vou th 
buy my tobacco unsweated, and 1 
] resweated 11 . 

X Q. 61. You have it resweated ” 

A. Yes, sir: IT give vou the answer 
svivania, Just as | may prefer to pay 
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A. Perhaps it would gain for him tive cents, but it 


1s} gain more than twenty cents and don’t; if it gains the 


Pr 


il would be about thas GdOULE Lol ait Civial pipcadrui tia Lure! l, 


not for the dealer. 
XN Q. 72. You think you improve it twenty cents a poun 


A. lt bidolil bes Deane rive Voll aby estitiate about whi 


miinulacturers gain: Eo think cigar manufacturers have 
hdests kK HOW thie have dilherent tdea 

\ () qo. bor this peuubai daa tobacco 

A bor tliis etibailai tobacco i| ibid} bea bli plait 

\ () a ‘TD hiat proc = bLidprbery' tis eave Vy beh \ 
another’? 
A. Not that | 
XN Q). 75. Mr. Taussiv, the whole case com ut ta 


— 
- 
. 
i 


]- res Wael } q*s (y} biel « 
4. Well, after the tobae 
yet) ! f rite Pei] eerie j { 
cree 1} repel p= aeotyt ! ' 
out mn better «1 \ 
\ {) i \ 
" ‘ s* 4 ‘ , a ; i ’ , 
Wi t* Crise 
‘ 
7 \ ] ‘\ i a 
4 _ ' 
\ { } } 
4 ‘ ‘4 
\ \ 
\ \ i { iif 
x 
\ J ; } , ‘ % i rj 
\ } ts : Sia i j 
. rg? \ \! | 
: a % ‘i tea 
Sutter Broth daa 
oh) ee 
7 _ 
? 
\ 
\ , 7 \\ 
A 
( i] i 
‘ ' 
\ i 
\ 2 ~ ‘ 
se , 
a 
bit 
' 
’ : a2 
= ¢ . = 
. ‘ 
’ 
{ 
’ f 
t.’ 
, " 
& 


Wi 


' 
’ 
‘i 


real 
thie re bil 


BAG LOUIS P. SUTPER ET AL. VS. ISAAC ROBINSON FT AL. 


A. I don’t know; I-bought most all my tobaeco right there; per- 
haps they can tell mere about it than T ean. 

X Q. SS. How do you know they can tell? 

A. They have the books, and I would have to look up the bills. 

XQ. 89. You say they ean tell? 

A. Yes, sir. 

XQ. 90. All Pennsylvania tobacco that you say is improved by 
resweating, if that tobacco could be used at all before resweating it, 
would it then be used for inferior cigars ? 

In what kind of cigars? 

X Q. 91. In inferior kind. 

A. Sometimes Pennsylvania is used for good cigars unsweat, as 
that depends upon the quality of the tobacco. 

X Q. 92. Suppose ‘the same case you say that resweating would 
Improve the tobacco ? 

It would gummy tobacco. 

XQ. 95. [f that gummy tobacco could be used for wrappers before 
resweating, It would: have to Le used in inferior-grade cigars ? 

A. Yes, sl 

XN QQ). Md. at you make this condition on account of inferior grade 
of cigars ” 

A. No, si 

XQ. 95. Tflow then” 

A. Tean get no condition for using Pennsylvania goods, and gen- 
erally use them for lower grade goods; if, therefore, there is any gum 
in it, it improves it about five cents a pound; when the gum is out 

of it, and theg colors are here, and the tobaeco st: ands the sweat, 
495 = T ean't give you the amount it would improve it; there was 

a time when this tobacco had been more Improved, but since 
the manufacturers of tobacco buy as well unsweat tobacco as well as 
buy it from the dealers. 

XQ. 6. Then, now, it is very different from the way it was in the 
past 2 

A. Fes, air. ' 

\ (). ire Suppose vou couls In't get the tobaeco resweat : SUPpose 
you couldn't resweat the tobacco yourse ‘If satisfac ‘torily, how much 
then would you be willing to pay for resweating ? 

A. ats coul rel Jt resweated ? 

: ©. 98. Yes, sir. 

Then T wouldn't pay anything. 

‘ Q). 99. Well, sup pose that if vou wanted it vou could only get 
it re sweat doin one pl: Loe” 

A. Then T would -chave to pay their own price, 1f T must have it. 

X Q. 100. Well, now let us suppose the case that | mean, namely, 
that vou cannot get tt resweate dd satisfac sovily exce pot from one Mah. 
how mueh would Vou be willing to pray that one man tor resweat- 
Ing? 


Then T would pay any money for it; I would pits What he 
would ask: if PT didi t see any money in it, I would let 2 t alone. 

XQ. 101. Suppose that there coald be no Resets factorily re 

senentil. excep by OTe COnCeTH, say by Sutter brothers. how much 


; 
, 
‘ 
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would you be willing to pay Sutter Brothers per pound for resweat- 
Inge tobacco that needed it? 

A. Well, that is a question [ don't know how to answer it: my es- 
timation is | would sell the tobacco to the manufacturer, and have 
him resweat it—thatis, if they wouldn't pay me well, or dosomething 
similar to it. : 

XN (). 102. Well, Mr. Taussig, suppose you were making cigars your- 
self, and wanted to use the tobacco to mmake cigars, and suppose the 
tobacco needed resweating, ard suppose you could get it resweated 
at no other place except at Sutter Brothers, would you be willing te 
pay anything whatever outside of the amount for resweating it” 

A. If you could give it to me in a different shape it 
496 wouldn't make any difference to me; if TP manufaetared and 
must have the dark goods, T would pay certainly more. 

X @. 105. Ilow much more” 

A. T can't tell what they would ask and how the tobacco price 
differed, 

\ (). 104. Would Vou pRey all the 5 tisk ? 

A. Certainly T would pay all they would ask. 

\ (). LQ, If the ‘Vv its sked twe nty cehts a cause ? 

A. Certainly, if T must have it. 

X (). 14M), Suppose you had the exclusive richit to resweat tobaece 
yourself, how much cai vou charge a pound for it, for resweating it? 

A. I don't know; | SUuCcSsS Lf havea rivht te charge Whatever | 
wanted, | 

\ ‘). 107. About how much can vou charge and have people deal 
with vou”? | 

A. About one or one and a half colts 


XN @. 108. Do vou understand my supposition ” 
A. Yes, sir. T would charge about one to one and a half cents. 
X i. 10% Plow much could vou charge and have them deal with 


you? 
To make sense of it, | wold ch tree a cent to a cent and a half, 

and if [charged more the people would work without resweating. 

XN @. 110. Suppose that was a secret and they didnt Know how 
vou did it. and vou took that guinmy Ponnsyvivania tobaceo and 
sweat it, how much can vou sell it for’ 

A. That Which cost twenty-live eonts | rtortat sell it for thirty to 
thirty-two cents, 

XQ. 111. You could make from tive to seven cents on it’ 

A. Yes, sir: sometimes more and sometimes less: just how. th 
tobacco turns out, 
(). 112. You mean the whole case? 
No; on a pound 
d. ges Thrat Is to sav, Vou eould sell the tobaceo for from tive 


tor severt: Cents a pote Dipeere 


\ 
A. 
\ 


. 
. 


X If ios a secret ated kept It tvs if. Vos, =1] if rely dy arta 
knew at 
‘y7 4 N Vol thd buy : f wray 
bY, N QQ). 114. Now, suppose vou could buy a case of wrapper 


’ t 
Irom oa farmer for elotiteen cents. a cause of Preersvis eres 
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gummy wrappers, long wrappers, and by your secret method resweat 
that, couldn't you get “forty cents a pound for it? 

A. Lwish the farmer would have to give the tobacco to me for 
eighteen cents, and if the tobacco is worth more and I resweat it, I 
might get forty-five or fifty cents for it. 

) 4 ().115. Does thre Pennsyly: ania tobaeco sometimes come down 
as low as eighteen cents ? 

A. Yes, sir; if you buy whole running lots. 

X Q. 116. In running lots of tobacco it generally figures the 
Wrappers at eightee® to twenty cents a pound? 

A. Sometimes less and sometimes higher; it depends how many 
Wrappers are In a running lot. 

XQ. 317. That is; wrappers ? 

Kverything in¢luded. 

X Q. 118. Hlow does that average the price of wrappers? 

A. That depends: how many fillers are in; if there are a lot of 
fillers then the wrdppers are dearer; then if there are very little 
tillers in it, the wrappers come cheaper. 

X Q. 119. Well, if a lot of average wrappers could be bought at 
eighteen cents, What would it be sold at by that secret ? 

A. It can’t be bowght for the money. If you tell me that it could 
be bought for twenty-eight or thirty cents, then T might be able to 
realize probably forty cents—from thirty-five to forty cents; some- 
times the goods go fower and sometimes | might be able to get fifty 
cents; it depends how the tobacco turns out. 


Redirect examination by Mr. BANNING: 


R. D. Q. 120. How much, on the average, could you sell tobaceo 
that you pay thirty cents for, after resweating ? 

A. You mean to say how much more [| would get tor the tobacco 
after resweating ” 

.. D.Q. 121. Yes, sir; on the average. 

A. IT might make five, ten, or tifteen cents; IT might lose. 
40S mieht make twenty cents if the tobacco comes out all right. 
It might heat, and if it burns or oversweats [might lose. 

DQ. 122. Doivou mean on the whole case, or do vou mean 
that you can sell the whole case for that much per pound, or some 
portion of it? 

A. Well, [ have sold tobacco, and, if I sold, at a profit, and T got 
the tobaceo : : cant give any opinion in the case of tobacco, except 
LO through it myself and see it. 

x: o &. ig 3. Would every pound in the case, say 400) pounds, 
be improved In resiveating ? 

A. | don’t think’so. 

Rh. DQ. 124. Inesaving that this sweating improves tive, ten, 
fifteen, or twenty cgnts a pound, do vou have reference to the whole 
cise or to only “OTD pounds In the case ” 

A. Well, for instanee, PE buy a lot of tobacco, and generally ino 
lot of tobacco in orte, two, or three cases there are vi m tities gawnds— 
that depends how big the lot is; on this tobacco we must get the 
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highest price—all we can on these kind of woods, resweated or not 
resweated., 

R. Db. Q. 125. Is all Pennsylvania [tobacco] heavy and gummy ? 

‘AA. No, sir. 

R. Dd. @). 126. Phen all Pennsylvania tobacco ts not improved by 
reswe: iting? 

A. Tf it has gum and stands resweating. 

Rh. D. QQ. 127. Tf it has eum * 

A. Yes, Sir. 

ht. 1. (). 128. Does this Ponnsvivanta tobacco Vary 1h price, or Is 
itall one price t 

A. It varies In price. 

R. DD. Q. 12 Phis gummy tobaceo—Pennsylvania which is gum- 
my—sells for very much more after it Is resweated than before ? 

A. It does, to a certain extent. | 

R. D2 Q. 150. Do vou mean vou sell to a certain class of people ? 

A. For instance, there is a customer that buys down town—if a 
custotner Coles and buys aocuse bi buys from the unsweated., 

R. DD. ). 151. That is, in selling whole cases that are gum- 
AO) mv—Pennsvivania on thasat you have been asked about— 
= sell them for one cent ora little: more for] less per pound ? 

A. As I made the rem: al previously, TP cant give vou any figure 
of it, whether it sells for more or less: if vou get a rood reneurn, cane 
he pays and takes it, and you think vou will lose. you charge him 
all vou can. 

Rt. DQ. 152. Did vou have Sutter Brothers sweat for you, In ad- 
dition to the SIXTY Cases threat Vou, beotrertat of them, other woods that 
vou bought from other persons ? 

A. I think I have. 

R. Dp. Q. 155. Did vou mean in your eross-examination that you 
had them sweat sixty cases tliat vou bowueht from: other preePsotis 4 

ee er the SIXTV cases 

ht. 1). eh. Thiat you brorncrlit of them ” 

a can't elve you any answer to that. 

R. 1D. 2.155. Suppose, Mr. Taussig, that mobody could resweat 
tobacco, or bisa il right to resWeal tobaces boat Vours if, whit would 
be the result if Vou prtat thie prices of re “Weinuthhieg tobaeceo at twenty 
Cehts a poured more than for tobaeco that was not resweated ? 

A. Tthink the people would mot use it 

Ro. Q. 156. Do veu mean they would not buy 1 By 

ae ertainly. 

Rh... 157. Do veu think they would get it resweated if you 


petal imtatnve cents a pound bore - 


; 


~e 


4 "2 } , *++ o ‘ at ] . 
i 3 ‘) I5S. Do vou think cigar-manufacturers would pay two 
, ' 


l i} li 
° t | } ’ 4] ‘ ’ ’ 
a? ‘ i: | ’ '’ ’ 
A. ; . _ ! it ‘ Vt ii | Past \ tT eicif j s(t] pr ' rj pis 


rm. oD. (). 198 [he vou think thev would pray Peper than that ? 

A. | dont know if thev would or mot: | think not 

et ‘) Ld When vou sav the trade wants resweated tobaceo 
lo vou mean that the « ir-rintliacttrer want ? 


; 
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A. No, sir. 
R. D. Q. 141. W hat do yeu mean by the term ? 
500 A. I mean thet manufacturers that make market pur- 
chases; they don’t:use it at all, to any extent. 
.D. Q. 142. When the goods are sweat or unsweat ? | 
There are many matiufacturers in the United States that don’t | 
t 


-. ot 
mo ew 


use it at all; sometimes tliey use sweat. If they find a case of Con- 
necticut tobacco that can stand sweating, they buy it. 
R. D. Q. 143. What kind of cigar is resweat tobacco generally 


manufactured into ? : = 
A. Well, they use it for both, just as I made the remark before, 
both good and. low grade, bit the average is used for low-grade cigars. ' 
R. D. Q. 144. Is there a way to color cigars besides resweating ? 
A. Yes, SIT. 
R. D. Q. 145. Tow is that done ? 
A. That is done ina basin or tin can. 
Q. That is, you mean the re is a fluid coloring ? 
A. Yes, sir. 
ht. WD. Q. 147. That ts, it is ‘just used for coloring the wrappers ? 
A. Yes, sir. 
R. DP. Q. TAS. Do you use or sell this coloring matter ? 
A. Lami selling it. ite 
Mr. Munpay: : 
2. XQ. 149. You don’t use‘it yourself? lie 
A. No, sir. ’ 
Rh. XN QQ. 150. The people wh® use this kind of paint paint it after 
the cigar is made, do they not? 
A. Yes, s1r. . 
Rh. X QQ. 151. By using that: paint do they put it on with the 
brush ? i 
A. With a sponge. : . ° 
WILLIAM TAUSSIG., 
Arrit 4, ISS1. 
Myron Sreen, a withess on ln half of the defendants, being first 
duly sworn, was examined in @hief by Mr. Bannine, and deposes 
and suys as follows: 
(). 1. Please state your name, age, residence, and occupation. 
DU] A. ree Speer; age, Mi occupation, leaf-tobacco ; New 
York ¢ ity. a 
(). 2. Please state whether you a heey traveling and selling | 
leaft-tobacco to manufacturers of cidars and the tr ade ? 
A. | hh; AVe. 
(). 5. Tfow long have vou been rave Jing and selling leaf-tobacco ? 
A. For the last ten years. ; } 
Q. 4. In what part of the Uni ited ‘States did vou travel ? 
A. Almost all parts. Shall I givé the particular points ? | 
Qo. No. In most all of the States ? 
\. Yes, sit : | 
‘ —_ 
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Q). 6. Please state whether you are acquainted with what is called 
resweated tobacco. 

A. I am. 

(). Do you know what is called the Phillips process or apparatus 
for resweating tobacco ? 

A. Yes, sir. 

(). 8. Have you ever sold tobacco resweated by the Phillips ay a 
_ 

I have. 

7 4%. State whether it is possible by the act or operation of re- 
sweating to change or impreve leat-tobacco that is unfit for wrap- 
pers Into tobacco fit to be used as wrappers. 

A. I don’t understand that question, 

(). 10. Take a case of so-called wrappers, and if a part of it should 
be untit for wrappers could you make it fit for wrappers by resweat- 
Ing ? 

A. IT should judge not. 

(J. 11. Could any such change or improvement be brought about? 

I should judge not: bad tobacco is bad tobacco ; nothing Cill 
be improved by resweating it. As T remarked before, you cannot 
IMprove it by resWeating ; vou cant make good tobaeco of bac lo- 
bacco by resweating. 

(). }2. It still remains untit to be used iis Wrappers 4 

A. It still remains untit. 

Q). 15. After being resweated, unfit to be used as wrappers ? 

That is my experience. 

(Q). 14. State how much vou have been able to sell resweat 
OU tobacco for per pound more than tobaceo which has not been 
resweat., 

A. Ih he Case More than one cent a poured, 

(). Lo. State Whe the r the re Is any cdi rane bhiehe clear mianufact- 
urers for ligrlit- colored cig rar-Wrappers 

A. There is some. 

(). lj. State from Vour eX perience how this demand COD pPRAPEs 
with the demand tor dark-colored wrappers. 

A. Now, at the present time ? 

17. Yes, sir. 

A. Well, | woa't say it is equal; there is more demand for dark 
than light. 

(). Ls. Ife thi re been it li TH all the time also for light Wray 
pers ¢ 

A. There has some. 

(). ]¢). [ry saving thi: sit you ( 1] Vou! res\Weatl tobaceo for only erties 
cent a pound rire thi: iT) th; it While l) was Lillis Wesute dd, did Vou re f rte 
the same kind of tobacco in each case ” 

A. Yi s, srr. 

(). 20. If a cigar manufacturer should find a part of a case of 
Wraiprpn rs to be ligrhit colored Whit would he clo with thers ? 

A. Ile would use them for wrappers 

ae, Wi nie he throw this bey Count Ten bonnaele r= of fill rs / 

A. | guess not 


‘ 
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Q). 22. Did you ever know of siti a thing being done ? 
A. Re: ut might have been done,*for all | know. 


Cross-examination by Mr. Menpay: 


U 


XN Q. 25. In whose employ are you at present ? 


A. “er & Ileld, New York. 


: (). 24. That concern is cnyage i in What business ? 
Lat tobacco. 
x Q). 25. What kind of a pen wensing appar tts have they at pres- 


ent? 
Phillips’ patent. 
A Q. 26. Please deseribe it perfectly. . ° 
A. W hi at? 
X Q). 27. Phillips’ patent—dese rile it exac pt 
A. Phillips apparatus, | don’t know if Tecan deseribe it; it isa 
box with pipes running under the dvnengs it is heated | by 
steam. . 
503 X (. 28. It is the same as Sutter Brothers’ ? 
A. | SUpPpose It is the Saie,: | never secn Sutter Brothers’. 
XQ. 24. Are you the Speer of Speer & Held ? 
A. oe it is a brother. ° 
X i. « pr isa brother? 


A. Ss] gs By 
XQ. 31. Reg long has that concern had this infringing appara- 
tus In use ? 
A. What do you mean by hifringee ment apparatus, Phillips: pat- -- 
ent” 
X Q. 32. Les, sit 
A. About two years. 
X doo >. You Say you cunt Iniake cood tobacco out of bad lo- 
bacco ? ; 
A. No. 
XN Q. 54. Tobaceo that is unfit to be used for any purpose by : 
reason of being spoiled or rotten, is that whiat Vou Tnean by bid to- 
bacco ? . 
A. No. , 
XQ. 30. What do vou mean by had tobacco ? 
A. By the wav it grows: when tobacco: grows bad it cures bad 
XN Q. 56. There are all sizes of binders * 
A. Yes, sir. 
N Q. 957. There are ditlerent brands and kinds of cigars, are there 
hot ” 
A. Yes, sit. a 
XQ). 38. Sell at different prices ? 
A. Yes, S11 
\ 7, of Phen vou W uuld not Ths that poor tobaeco ean be bene- 
~ by resweating, it being properly cured in the first instance ? : 


Ol} Phe. 
. QQ. lO. To then understand Vou 40 ean It Is possible to bepetit 
tobaceo by proper treatment 


A. Yea, sir. ;, ; 


owe 
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X Q. 41. Gummy tobaceo could be benefited by resweating it ? 
A. That is the only tobaeco can be resweat. 
X Q. 42. Tobaceo which is gummy after being resweated becomes 
Atter in quality, does it not ? 
A. Yes, sir: in colors. 
XQ. 45. in quality and colors ? 
A. Yes, sir. 
\ (). 14. You say you have boon selling resweat tobacco at al 
advance over unsweat tobacco of one cent a pound; have you ever 
asked more for it? 
A. 3 always asked more for it, but couldn't get it. 
OO X (). Ib. Tlave you demanded more for your resweated 
tobacco ? 

A. Yes, sir, 

X i. 46. What is the reason you couldn't ret more? Is it be- 
CAUSC they Cal buy the same tobacco from other people cheaper? 

A. Very lkely. 

X Q. 47. That is to say, your customers wantea to buy of you as 
cheap as of anybody else? 

A. Yes, sir. 

\ (). iS. Now, Mr. Speer, “Uppose you were the only one that 
could sell resweated tobacco in the present condition of the market ; 
suppose vou were the only one who could sell this dark tobaeeo, and 
that your customers could not get it anywhere else, how much would 
it sell for then’? 

A. T suppose T could get all Tasked for it 

XN @). 49% You could get a great deal more for it? 

A. Very likely. 
\ 


(). ou), There are a great rmiahny of these Phillips apypiratus 1 


—— 
o-_ 
oo 


\. Yes, sir: there are a number that | know of. 

XQ. 51. Almost every town of any considerable size has some ? 
A. Every eity. 

XQ. 52. In New York there are a great many ? 

\. Not so hiany. 

\ (). oO}. About how many ? 

\. About a dozen of Phillips’, about three or four other kinds—I 
dont know how inewa. 

XQ). 54. What kind of tobaceo is usually resweated ? 
Pennsvivania 

o eat 


A. 
XQ. 55. The 
A | 
\ 


‘; 


, e ‘ 
V dont reswWweat Connecticut tobacco to anv extent 
. ’ . « ’ 
7 ' le ; ’ ae | . 
Not rs tiibiiN., (jenni l LhilTIAN 


() D6. Sometimes where the Connecticut tobacco is cumimy they 


do re-Wweiuat it 4 
A. Yes, sir. 
\ ‘J. og. Coen rally, Connecticut leaf is a helt. silky leaf? 

Yes, sir 

) 


’ ) . ’ ] : . . 1) . oe . . , 7° } ‘ ° ° 
7 Pennsvivania tobaceo is ceneranyv Very guinmy, beavy 


’ 
‘ 


A sir 
OD XN (2. 5t) Plow is the Wisconsin tobacco” 


= 2 


+ 
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A. I don’t think that is fit to be resweated. 

X Q. 60. Why not? 

A. It hasn’t got the pitch. i 

X (. 61. Still they do sweat some of it? 

A. They do. 

X Q. 62. Now, Mr. Speer, sup pose a case of heavy, gummy Penn- 
svlvania tobacco that would be. tod gummy to be used as cigars— 
I mean a case of wrappers—what éfleet would the resweating have 
on that if prope rly done ? 

A. I think it would improve it gome. 

XQ. 6 . Make it so it could be used * 4 

A. hey sir; for a certain class of cigars. 

XQ). GA. The resweating improves the Pennsylvania tobacco, doe s 
it not? 


It does. 
X Q. 65. More especially wreppers ? 
A. Yes, sir. 


X (. 66. Now, most of the light wrappers that are sold are Con- 
necticut wrappers, are they not? 

A... Guess not. : 

X (. 67. Almost all silky? 

A. Not all light. 

X Q. 68. I don’t mean the elegy but silky light goods. 

A. IT guess not. 

X Q. 60. Whereabouts does th: at tobacco come “ane es at is, the 
light? . 

A. There is light in all kinds. There is light in Pennsylvania, 
in Connecticut, and Wisconsin. 

XQ. 70. The light is likely to be gummy 7 

A. The light tobacco Is mostly flumish tobaceo. 

XQ. 71. What quality is that? 


A. It is used for wrap pers. 
a &. oe. Tobacco that is resweat comes out Improved in color, 
you say? 


A. Gener ally it does 

X Q. 73. Now, what would you  say—woul 1 vou call improved in 
color? 

A. aoe. : 

X @. 74. Dark in color? 

A. Dark in color. 

XQ. 75. Is it very uniform ? 

A. Generally very uniform. 

X (). 76. What does it do to the white veins or spots ? 

A. It don’t cure them—that is,.if it has white veins when it goes 

In it has white veins when: it comes out. 
5OG XN @. 77. It is darker, isn’t it? 
A. 0: frequently they are made whiter. 

X Q. 7S. In what sort does that oceur ? 

A. In some crops there is, and some crops there isn't. 

\ () a) [tas almost IN poss Ihle to Spe ak rene rally ; there Is so 
much ith rence between crops? * 
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A. Yes, sir. 

X @. 50. Mr. Philips is selling small apparatus at present? 

A. I believe he is. 

XQ. 51. You come across very many people who resweat their 
own tobacco ? 

A. Very many; yes, sir. 

X Q. 82. That class of people would just as leave have unsweat to- 
bacco? 

A. If it is dark enough. 

X (). SS. | refer now to people who have Up pRIPAtu ses of their OW), 
they would just as leave or nearly as leave have unsweat as resweat 
tobacco ? 

A. Yes, sir. 

N Q. S4. How has the market changed in the last year in this re- 
gard, comparing the market now with the market a vear ago? 

A. More liglit tobacco is now sold. 

XQ. 85. More sold now ” 

A. Yes, sir. 

\ (). Sb. You sell to manufacturers of tobacco ? 

A. Yes, sir. 

NX (). 87. Sell by the case? 

A. Very little by the case; sell ly lots of cases. 

XQ. SS. You ship out here? 

A. Yes, sir. 

XQ). Si. Tlow many cases at a time? 

A. Say from five to fifty. 

XQ. 90. Sell by samples ? 

A. Yes, Sir. 

XQ. 1. You earry around with you different kinds of tobacco ? 

A. Yes, sir. 

XQ. 92. You have samples of tobacco, sweat and unsweat ” 


A. Yes, sir. 
Redirect examination by Mir. BANNING 


R. D. Q. 93. Are vou a partner in the firm of Speer & [eld ’ 
. Toa certam extent Tam. 
ir. DD. (). G1 What is the ave rice price of Ww rappers, about 
OT What is the average price of wrappers, and what kind are 
they 4 
A. They are Pennsyvivania; say from fifteen to forty-five cents, 
. 1D. () %. ‘That is, the prices Var\ 
A. Yi 5. sir. 


, ‘ . ad w _ sia , Rais . , 
i 1d. Cd. S05, You spoke at PEidpePow lias Molt iVahin tobacco hy 


7 


; 


. " Boas . Ze ’ ** | ; . 
resweating and making it of a uniform color: is there not a certain 
| , ‘% | ° seal ’ ' ‘ . 
Class of ctlstoliecrs who would thiitik this Was NOL Uli Lhiiproverduenil 
. ? . 
Obieocted tous leseling, 


A. Lots of them. 

—s 1 , ’ , : 
ht. D. BD + Lied Vou evel know of tobacco by lige Thiiproved by Vr 
’ 


sWeathhiy—sav trom. ¢ loliteen celts to TIty Cents a pound 


A. No, sir. 
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R. D. Q. 98. Can any such improvement possibly take place? 

A. No, sir. 

R. D. Q. 99. Can Pennsylvania tobacco be used for wrappers with- 
out resweating ? 

A. Oh, yes, sir. : 

hk. D. (: 100. Have you found in your experience as a salesman 
that there is a demand for tobacco unresweated among your cus- 
tomers who have noapparatus of their own—for unsweated tobacco ? 
A. Lots of them. ' A 
Rh. D. Q. 101. Do they buy and use it without resweating ? 
A. Yes, sir. 


Mr. Munpay: 


R. D. Q. 102. You sell this heavy, gummy Pennsylvania tobacco 
Which is unfit to be used for wrappers to your customers, do you, 
without resweating ? 

A. Not that partieul: i kind you have named. 

Rh. D. Q. 105. Do you sell leaf-tobacco to the defendants, Sutter 
Brothers ? . 

A. I do. | 

R. D. Q. 104. In what condition is it—sweat or unsweat ” 

A. Sometimes sweat and sometimes unsweat. 

R. D. Q. 105. What proportion does the unsweat bear to the re- 
sweat? 

I think up to this time it is about equal. a 

R. D. Q. 106. Tlow many have ‘you sold them ? 

A. One hundrel eases within the last six monthis. 

Rh. D. Q. 107. How much have you sold them within the 
DOS last two years, do Vou suppose 
A. About two hundred and fifty to three hundred cases. 

R. D. Q.108. About what proportion of them would be unsweat? 

A. I cant say; it may be more unsweat than sweated. ; 

R. D. Q. 10% What difference did you make in the price in the 
sweat and unsweat of the same quality ” 

A. In price about a cent a pound. 

Rk. D. Q. 110. That was intended to pay the cost of resweating ? 

A. Yes, sir. , 

R. D. Q. 111. This resweating apparatus that your concern has in 
use has become quite hecessary In your business, has it not, Mr. 

Speer? 
A. IT think we would be better off without it. 


kh. D. Q.112. That is not the question. 4 
A. As it is I think we could do better without it. 
Rh. D. Q. 115. What would vou do without it’ 


» 

\ 

\. Sell it unsweated. 

b. 2. QQ. 114. Let them resweat it themeselves ? 
A. I don’t know what they would do with: it. 


MYRON SPEER. 


> 
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Arnit 6, ISS1. 
Warren J. Van VIET, a witness on behalf of the defendant, be- 
ing first duly sworn, was examined in chief by Mr. Bannine, and 
deposes and says as follows: 
Q. 1. Please state your name, age, residence, and oecupation. 
A. Walter J. Van Viet: age, di; Chicago; cigar manufacturer. 
i 4 Please state whether vou are acquainted with the defend- 
ants, Sutter Brothers. 
° A. lam. 
(J. 3. State whether you have had any dealings with them. 
. A. I have. 
(). 4. Did you ever buy any cases of resweated tobacco—cases of 
Wrappers—from them ? 
A. IT have mostly bought from them unsweat, but we have bought 
some resweat. 
5 Q.5. You have bought some unresweat, and resweat it af- 
terwards ? 
A. Yes, sir. 
(). 6. Please state how much in addition you paid them per pound 
to the regular market price of that tobacco on account of reswe cutinige, 
A. All that we thought required it Was resweat, and we paid one 
cent a pound alelitional, 
(). 7. Four dollars a case 
A. Yes, sir. 
-< (2. 8S. Is that all vou paid for it? 
A. Yes, sir. 


(). 4 J Please state, according to Vour rr st re collection or knowledge, 


‘; 


. 


how Many Causes Vou bought of them which vou lac them resWeat, 
and on which you paid them one cent a pound additional. 
A. About fifty. 
(). 10. About fittv cases” 
: A. Yes, sir; fully titt 
() Ll]. That Wils during Line’ duis veal 


«* 


A. Yes, sir; during the last veat 
Cross-examination by Mr Mesxpay 
XQ. 12. You say vou bought some tobacco from Sutter Brothers 
that:vou say they resWeat tor vou 
A. Yes, sir. 
\ () 1 <5. You bean to say thy if Vou t icf the tobaceo fe live re (J at 


’ 
: ‘ ‘ , ‘ 
Vou! stare slliti =<’ 1) back ‘) ree= We 
> 


” | “fet fe : | 
A. T amioin the san DULLiel drag, alia meV mnaniuiacture in the same 
| ae 
building. 
() 1] Lh) thie Satie DU 
4 
zs 
Pcs, SIT 
uf le. Do vou dea With thet 


) 
Yes, sir. 
d ls. What floor are vou on’ 
‘Thire {ool 


i bd Wihio sells your cigars j 


. ( 


\ 
A. 
\ 
A 
\ 
A. 
\ 
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A. We have an agent. 
X Q. 18. Does Sutter Brothers sell any of them ? 
. No. 
Q.19. You buy all your tobacco of Sutter Brothers ? 
. Yes, sir. 
(). 20. Hlow many concerns are there in that building” 
. There is Sutter Brothers, myself, and Hussey. 
Q). 21. Ilussey & Company ? 
A. Yes, sir. 
O10 XQ. 22. What is the other name of Ilussey & Company ? 
A. I don’t know. | 

X Q. 23. How do you know you. pay one cent additional for that 
tobacco ? 

A. That is the contract we make when we buy tobacco of them 
that is not resweated!; they agreed to do it for that amount. 

X Q. 24. You bought it on that condition ? 

A. Yes, sir; that they will do it for a cent a pound. 

X Q. 25. That is the condition of the purchase ? 

A. Yes, sir; if it needs resweating; if it needs resweating there 
is one cent a pound difference for resweating ; we count usually one 
cent for resweat, or take it unsweat, Just as we see fit. 

X Q. 26. Then, if you say that you had them resweat fifty cases ‘ 
of tobacco for you, you mean you bought that tobacco with the con- 
dition that they resweat it for you ? 

A. Yes, sir; ata cent a pound. 


r 


AFAR AS 


X Q. 27. It was unsweated before it was delivered to you ? “"" 
A. Yes, sir. ! 
XQ. 28. Well, vou said something about tobacco needing resweat- 
ing; now, What is the necessity for resweating, and what is it for? 
A. It is to make it dark ; sometimes it helps it, sometimes it does 
not help it at all. 
X Q. 2. It takes the gum out of it? 
A. It does not exactly take the gum out of it; it makes it more 
pliable, because it Is more damp and moist. 
X (). ol) Suppose you could have bought tobacco any way, would 
you have bought of the Sutter Brothers, even if you couldn't have 
had it resweated ? 
A. T might select some. 
XQ. 351. You think you would not have had it without this con- 
dition ? 
A. No, sir; it would depend upon how well it sweated ; that Is, 
we buy some that needs and some that does not need resweating. 
X . “aan About this tobacco that meeded resweating : v 
ol] would you have bought that tobacco without the understand- , 
Ing that they should resweat it ? 
\. No; I would not. 


XQ. 53. Suppose vou had the seeret all to vourself, how to re- 
sweat tobacco successfully > low much more could you get for tobacco 
by reason of its being resweated if vou had the secret all to your- 
self? 

A. That depends on whether T could get more or not. 
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X Q. 54. You know that you could not? 

A. That depends ; I never tried it. 

X Q. 35. If you had the secret all to yourself, how much more a 
pound or case could you get for it ? 

A. That is a question I cannet answer. 

X (). 56. Give me an estimate ; you know what kind to buy in the 
market that needs resweating, that other people cant use, because 
they don't know how to resweat the goods, and you could sell on ac- 


count of resweating ; how much could you get for it? 


ad . ‘ . : . 
A. I can't tell; T might ask any price for it; Tean't tell whether 
I would get it or not. 
‘ XQ. 37. You know something about the cigar business, Mr. Van 


Vieit ? 

A. I do. 

X Q. 58. Hlow mach would that be worth to make up in eigars, if 
you had that seeret all to vourself? 

A. Well, if it would turn all dark colors it would be a real cud- 
vantage, but it does not turn all dark. 

X @. 59. You ean't tell which tobacco it would turn dark ? 

A. I can't tell. 

XQ. 40. You don’t know much about the sweating business ? 

A. No, sir. 

X Q. 41. Suppose you knew what tobacco would bear resweating, 
would be improved by it: suppose vou had a seeret all to yourself 
and could go into the market and buy unsweat goods and sweat 
us them and sell them, how much could vou safely charge it protrnie, 


or per case, more ? 
A. In addition to what it is worth ? 
ol X 4. 42. Yes, sir. 


A. | might charge hire, borat if dep 


ends upon whether 1 


’ 


would get it or not. 

XQ. 45. You are not in the leaf-tobacco business ? 

A. Lam not. 

XQ. dh Asa cigar manufacturer suppose, sav, the Satter Brothers 
had a secret all to themselves of how to resweat tobaeco successfully 
a clear taanttacturer, be willing to 
ret itexcept at ther price ’ 
to three cents a pound if 


how much more would von, as “ 

pay for re sweat tobacco if vou couldn t ¢ 
A. IT might be willing to pay from om 

that were the case. 

» 45. You think vou would pay them three cents 

A. Yes, sir. 

%; X @Q. 46. Tf that is gummy, beht Pennsvivania 

would Vou pay for the dark ? 

A. The guiumy tobacco [T wouldn't buy, in the first place: the 


“7 


besteneece what 


gummy tobacco we cant use. 
\ {) wi You cant lis thie ru rity tobaceo al all 
Not the kind vou have rm te) 
, 
‘4 
) 
4 


feren]ee 


Is. What do vou know T have rm 
mean the sticky. gummy tobacce 


’ 


i) That is the kind they do resweat” 
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A. They do resweat a great deal of that, but it don’t make good 
cigars after all. : 

X Q. 50. It improves it? 

A. It improves the looks. 

X Q. 51. It improves the cigars ? 

A. No. 

X Q. 52. Well, would you pay the same price for the light Penn- 
sylvania tobacco that you would for dark? 

A. Not at the same price. We woyldn’t know if we could sell the 
light so well. 

X Q. 53. Well, now, hew much more would you be willing to pay 
for dark tobacco than light tobacco if you couldn't get any dark to- 
baeco without resweating ? 

A. I wouldn’t pay more than three cents. 

X Q. 54. You would do better to buy the Ilavana? 

A. No, sir. 


513 X Q. 55. Then you think you couldn't get any more for 
dark cigars than three cents a pound ona box of cigars ? 
A. We wouldn't get any more. 


A 


Q. 56. low much does a cigar weigh ” 
. Two ounces. 
(). 57. And a box ? 
. About a pound and half. 
(). 58. Then all you ean get fora box of light cigars over a dark: 
cigar is about four cents? 
. We don’t get any difference for light cigars. 
(). 59. You sell the light as readily as you do the dark ? 
. No; we don’t so readily. . 
(). GO. Tlow much more dark do you sell than the light ones? 
. We sell a number of cases. 
Q). 61. Do you mean by number nine-tenths ? 
. Yes, sir: about nine-tenths. . 
Q. 62. You sell about nine-tenths? 
. Yes, sir; of those running on the dark shades; not all black, 
of course. 

XQ. 65. Then you think it would not pay vou to give more than 
three cents a pound ditference for dark tobaceo ? 

A. I wish also to state that we color them if they are too lig hit. 

X @). 64. You paint them with a sponge ” 

A. Yes, sir; if it wasn’t for that we couldn't sell them so well. 

XN Q. 65, [fit wasn’t for the paint: itis safe to say that when you 
are able to paint cigars vou would get a great deal more ” 

A. Color—not palnt. 

X QQ. 66. Color with a sponge ” 

A. Yes, sir. 

X (). 67. That isto say, take cl sponge and put it into thedve suthi- 
cient to color it? 

A. Yes, sir. 

X (. GS. It costs twenty cents a box? 

A. No, sir; it cost thirty-five cents a thousand. 

X (2.69. How much does the coloring cost for the thousand ? 


»- 
| ie 


Am, 


Ae ASAE nS 


-_ 


- 
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[ fivure it as thirty-five cents. 
().70. Tlow long does it take a man to do it? 

A. We have a girl that can do ecight thousand an hour. 
old XQ. 71. How much do you pay her an hour”? 

A. We pay her five doilars a week. 
XQ. 72. What is her name ? 

A. Mary Smith. 
Xx 
A. 


“A= 


. (9. 73. Where does she live? 


She he ‘Ss Ol the North Side somewhere, 


rE X\ Q. 4 . You don’t mean to say vou make those cigars: vou paint 
them in pon own factory ” 
A. We color them in our own factory. 
XQ. 79. What is this cigar worth—that is, painted—a thousand ? 
A. They sell for the same price as the resweated. 
N @. 76. T don't ask what they sell for, but what are they worth? 
They are worth from twenty lo SIXty dollars a thousand. 
XN Q. 77. What is the name of your partner? 
A. George Barry. 
XN). 7S. What is that coloring material made out of ? 
A. IT eant tell you. 
XN 0). 79) When did vou last paint or color cigars ” 
. W ithin afew days: | can’texactly tell you; within a few days. 


\ 
XN Q. SO. THlow many did you paint ” 
\. I can't tell vou. 
A Q. 81. What kind of tobaceo was it? 
Bis A. Part Connecticut tobacco: that is all lielit tobaceo. 

XQ). S82. Well, these livhit-coloped roads, you have got to paint 
them: before vou sell them ” 

A. Yes, sir: most of them. 

A (). Se You cant get rid of them 

‘A. pay Sir, We Can. 

XN Q. S44. Then the people you sell them to paint them ’ 


a The Vv can paaltit thier 
X Q)S5. Can’ the finally soldon the market without being palnted? 
A. ee the V crn t. 
\ (). Sb. Painting them makes them dark ” 
A. Sweating them. 
515 XQ Si. Coloring them ” 
A. That rakes them darker 
NX QoS. By resweating tobacco ? 
\ No, if makes it dark color (ot) this Clear 
A @ SOO That is the etleet of resWeatine them ? 
\. Yes. sir: itis intended to answer the same thing: it makes 
: them cart 
N QQ. 00) Pointing the cigars don’t remove any gum or don't im- 
; prove the qual of thi var ?' 
A. Xo, sit 
A 0. 9 lroprove Haver? 
A. No, sir: there is no tlavor to i 
N Qo. 02. Simply improves the color 
A. Yes, si 
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X 
A. 
X 
A. 
X 


 &, 

Yes, sil 
Q. 94. How many hands do you employ ” 

You mean cigar-makers ? 

Q. 95. -Yes, sir. 

A. We have got twenty-one at prese nit. 

xX Cd. oN. How Many Cases of tobacco do you use in the course of 
the whole Vvear ? 

A. I can't exactly tell you: I can’t tell exactly without looking at 
the books. 

X (). U7. Tow Many Cases of tobacco can twenty-one mich Use up? 
Give me an estimate. 

A. I will tell you quite al quantity. 

XQ. 9S. How many cigars will twenty-one hands make in the 
average month ? 

A. Our average is one hundred and forty to one hundred and fifty 
thousand cigars a month. 

XQ. 99. Tow many cases of tobacco will 140,000 to 150,000 cigars 
require ? 

A. It takes about 56,000 pounds. 

X (). 100, Six to nine cases ? 

A. About that. 

Xx (). 101. About nine cases ”? 

A. Yes, sr. 

XN @). 102. How many eases, about, of the nine cases would be 
Wrappers ? 

A. That depends upon the leaf; some cases make more than 

others. 
Olt X (2. Lt, Pree about What proportion of Wrappers % 
A. About half. 

N @. 104. About half and the rest binders ? 

A. And tillers: it would take about three cases of Wriatppers . it de- 
pends upon how many binders and fillers are worked; it takes that 
number of pounds of tobacco for Lo0,000, 

\ () 105. Tf ait takes three cases of Wrappers to make 150,000 
cigars, how much are those wrappers worth a pound? 

A. TP think it would not be enough wrappers; [only average that. 

XQ. 106. Wrappers would be worth sixty-five cents a pound ” 

A. Three cases wouldnt average that number: it would take five 
Or SIX Cases Of Wrappers to make that. 

XN (Q). 107. Tt takes five or six cases of Wrappers a month in your 
business ? 

A. Yes, ~Ir 

XQ. 10s. That would till vou up brim full 

A. For the month” 

XN. 100. Yes, sir. 

A. Yes, sir: T guess it would 

XQ. 110. Do Tunderstand you to say that vou bought as mu wh 

UnsWeat as resweat tobacco ” 
A. No: we bought a nut 


Wiis TesWeal 7 alid “OTIC thisat Wils 1'¢ swented for lls hy Sutte r broth- 


Q). 95. Sort of stain put to it with a sponge. 


‘? 


{ 


bber ot resWerated roonls—that Is, SOTMEC 


crs 


7 


~< 
i. ~ 
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X @. 111. Well, you think fifty cases in the last year? 

A. Yes, sir: I guess in the last vear. 

X @). 112. That was resweated ? 

A. Yes, sir; that was resweated. 

XQ. 115. That was about ten months’ work for your establish- 
nent, wasn’t it? 

A. Yes, sir: I guess it was. 

XQ. 114. The other two months you put in on unsweat tobacco? 

A. Yes, sir: just In about that proportion, 


Be XN @. 115. Paint the clyar afterwards ” 
A. Sometimes we colored them: sometimes we did not. 
Redireet examination by Mr. BANNING 
R. D. (). 116. Do vou mean that 50 cases which have been 
Ol7 — resweat for you by Sutter Brothers to cover all the time since 
they resweat for you? 
A. Yes, sir; that is about all. 
R. PD. Q. 117. Buy some from other persons 2 
A. Yes, sir; we bouglit some from others that was resweated, 
Rn. D.Q. 118. You paid the same for each case ? 
A sig sr. 
: DQ. 11 A cent a pound ? 


A. That we bought resweat: there was nothing said about addt- 
tional price for resweating. 
R. 2. @. 120. Bat of the fifty cases vou have had resweated along 
—- In addition to the regular price you paid about one cent a pound ” 
(( Maye cted to as | scding. ) 
A. Yes, sir: that is all. 
RD. @Q. 121. Lask whether it is common amone cigar manufae- 
turers to use this dving or coloring matter” 
A. | belreve it is. 


° i. 1) ¢ ’. 12). Is ther uni prea rit Li pronl } Bg 
A. Anybody « (in) bua it thrsat wishes 
| Rh. »D (). 123 And it has no pu 
A. Not that [ know of 
| it. 2. () 124 Dv Vou know how lone it has been common to dve 
ele ims to cet that dark color” : 
| A. T think it Is about two vears to my knowledge: we have only 
dved for a vear or over 
| It. 1). () 125 low de Vour CUSTOTNErS re reared thie s° Clears wii I 
are colored or dved? 
. A We have heard no compa it cabvoonat at 
R. 2.) 126. Do they sell as read ix the resweat 
A. Jon. . better 
. ca 2 ein 
A. Yes, sil 
R. PD. ). 128. Do thev gis ! 
. Vea s 
Kk. D. Q. 129. Have vou « peoard | Dy 
>IS = coloring injure the cigar’? 
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Mr. Munpay : 
R. X Q. 180. And have heard no complaint ? 
A. No. 
R. X Q. 131. You have no idea what satisfaction they do give? 
A. No: [sell them to the same parties right along. 
R. X Q. 132. You paint or color the cigar after they are made, do 


you? 
A. Yes, sir. 
t. XN (. 135. You don’t paint the leaf? ! aie 


\. No. 
RN Q. 154. You can’t paint the leaf? , 
A. You can if you want to. 
WALTER J. VAN VLIET. 


Avni 6, 1881. 

Greorce A. Heap, & witness on bebalf of the defendants, being 
first duly sworn, was examined in chief by Mr. Bannine, and de- 
poses and says as follows: 

(). 1. Please state your name, age, residence, and occupation. 

A. George A. Head ; age, bt clyar munufacturer ; Chicago. 

(). 2. Where do vou manufacture cigars ? 

A. Joliet. 

(J. 5. Is that mannfactory a large or a stnall one ? 

A. It is a large-sized one. We have working as many as three 
hundred men. | | - 

(). 4. Is there any larger one in the State than this? 

A. I don’t think there is. 

(). oO. Are vou acquainted with what is called resweat tobacco ” 

A. Well, I don’t know that am acquainted with it, but T have 
seen a great deal of It. 


Q. 6. You know what [refer to in my question ? 
A. Yes, sir. . ? 
Q). 7. In purchasing tobacco for vour factory please state how vou 
purchase I1t—whether sweat or unsweat ? 
A. Unresweat. 
Q.S. Why did you purchase it unsweat ? | 
A. We have a resweating process of our own; that is why. ) 
ot (J.%. Is that what vou term steam-sweating process ? 
A. Yes, sir, } 
(). 10, Is that a process Which has a patent on 1? 
Objected to as a there opinion ot the with ss. 
A. No, sir. 
(). 11. So that any one can use it? 
! 


o 

A. Yes, sir. 

IZ. Tlave you known of this process or operation of which vou 
speak being patent- or covered by a patent ? 


\ NO “Ilr. 


ee 


} 


(Q)0 13. Do you know whether others use this steam process or ope- 


ration 


, 


‘>.> ™ 
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A. I think so. 

(). | . Please state how you revard thie process employed by you 
In its effect on the tobacco as compared with the process of resweat- 
ing. 

Objected to, as witness has stated that he knows nothing about re- 
sweating, and also because thi cy tir sthon does not state what process 
that it is to be compared with, and because the witness has not stated 
What his process Is Which he Uses. 


A. We preter it. 

(). 15. Please describe the process as employed by you. 

A. It is just simply heated with steam-pipes in the bottom, and 
let the steam go through the tobaceo. 

(). 16. The steam came in direct contact with the tobacco ? 

A. Yes, SIT. 

(). li. It Is admitted Ihite the cuprcurttane lit through thre tobacco ? 

A. Yes sir. 

(). 1S. How long does it take you to putit through this operation 
or process? 

A. From two anda half to five davs 
(). 1. Does that cure the tobacco and improve its color’ 
A. Yes, sir. 
©). 20. Are you acquaint do with Mr. Abralam Robinsons process 


——— 8 


, 


. 
for resweatihne tobaces ? 


A. No, sir. 


(). 21. Or that of Sutter Brothers ” 


' : , . y 
A. Pam not acquainted with the process We bought some 
yt) tolaeeo of slitter Poreot tye ['- {| it Wills Teswe ated ly thrert pro- 


(‘t= . 
‘. ou llow Thahy Crises 7 
A. I think there was a ease. 


=}? . a } ! } ‘% ] . . . , . 
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° | 7 ’ 4 - . 
Dic Vou pray theta anveliine thn addition lor resw tripe pred 
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A. Yes, sir. | 

(), 20. I will ask you whether, by the act or operation of resweat- 
ing, tobacco that is unfit to be used as wrappers, owing to any de- 
fect, ean be rendered fit to be used as wrappers ? 

A. | don’t know of any process. 

(). 50. Ifa portion of the case of wrappers should be unfit for that 


purpose before resweating, would it remain so after resweating ? 


(¢ jected to as leading.) 


A. Certainly. 

(). 31. Please state how long you havesbeen resweating your to- 
bacco by the process you have mentioned. 

A. I think some over three years. 


Cross-examination by Mr. Munpay: 


521 X Q. 52. Tlow many acres of ground does the faetory at 
Joliet, Siieale cover? 

A. I can’t state; it is the Illinois State’ penitentiary ; and if you 
were ever there you can tell, perhaps. 

XQ. 35. That is the largest concern of the kind in the State? 

A. I think so. 

XQ. 54. You say you have seen a great deal of resweat tobacco ? 

A. I think you are mistaken in saying that I said so. 

X Q. 35. Then vou have not seen a great deal ? 

A. Not outside of processes, and then we don't sweat it. =; 

X @. 36. Not what is termed resweating ” 

A. No, si 

X QQ. 37. It is a sort of cooking ? 

A. It is steam; still, if you cook it too much you burn it. By 
cooking ~OTMe tobacco We cant leave if in over tive hours: if Wwe do 
it is burnt; it is according to the thickness of the tobacco; if it is 
thick we don't leave it steam) through. 

\ iz. >. llow do you know this process Is hot eovered by il prat- 
ent”? 

A. It is so simple there is nothing abqut it to patent. You may 
as well say the steam coil here in the — Is the same process. 
We take the heat from the betler. 

X Qo3% You take the steam from the boiler and blow it direct 
Into the tobacco through the pipe? 

A. Yes, sir. 

X Q. 40. Do you know what is called the sweet Kentucky smell ? 

A. Yes, sir. 

X Q. 41. Do vou smoke” 

A. Yes, sir; the sweet smell of Kentucky. Now every manu- 
facturer has his own tlaver 

X Q. 42. You tlavor vour own cigars ? 

A. Yes, sir. The WKentue kV tobacco Is never manufactured into 
cigars; it is cut into tine tobacco and plug tobacco. 

XQ. 45. Why do vou thavor vour cigars ? 
A. People demand It. 


Al. 


or 
ee 


site 


tse de by 


H't'sS) OOO Coyne ration of the 
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922 X Q. 44. Now, whether I smoke Havana leaf, it is not 
the flavor has the public desire ? 

A. Some smoke flavored cigars ; others prefer not. 
XQ. 45. Do you send out any that is not flavored ? 
A. Yes, sir. 
X Q. What percentage ” 
A. So per cent. 
XQ. 47. What priced goods is that ? 

‘iin A. g oOW- priced goods, 
. (). 4S. What kind of tobacco is that made of ” 
A. Ohio and Pe nusvivania. 
X @. 49. What kind do you use In your factory ” 
A. Connecticut. 
XQ. 50. You use mostly Connecticut ? 
A. Yes, sir. 
XQ. 51. What proportion of Ohio do vou use? 
A. Small proportion 
X (). 52. What proportion of Tlavana and Pennsylvania leaf”? 
A. Very small. 
XQ). 55. Very small Pennsvivania end Elavana leaf” 
A. Yes, sir. 

: XQ. 54. You don't know anything about the process 
these defendants, Sutter Brothers ? 

A. I do not. 
XQ. 55. And you don't know the pr 

“"" Robinson process ? 


| A. No, sir. 
XQ Where is Nassett, Smith A 
A Springtield, Miaissachus tts 


pt). Comer pecaris 
: 


\ () ad. Ly vou steam all the tobacco that th tise 
A. Not all; nearly all; some Pennsvivania tillers ar 
take out wrinkles. 
XN 4). 58. Tlow long do vou keep the tobacco subjes 
ste ~ before vou Work It up’ 
A. Until thi steam takes « tT (*| sotipet itpootat stow 
\ ‘). yt, W hist kine oy Werth as 


ference about the weather: we 


A. Don't make any dif 
Pewooril. 


XN 6). 60). 


al 


Pid] you ever I ive tevkysar 


A. oO, sit 
2S XN (2. 61. Unless it is worked reasonablh 
\. Les, si 
X Q. 62. [t has to be worked up ims tely ? 
A. [have seen this tobaceo that came t Nassett. S 
pany; it was so tede that we couldn't use it 
XN 65 Your own tobacco that vou ste tiless if 
Immediately itis hable to por 
A. It It Is stewarnies Wet ana ieeTt errnptn beds \ r it 


li wee 
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b 4 (). 6. You are very careful to have it worked Upp as SOOoTL as it 
is steamed ” ; 

A. No, sir; not as soon as it is steamed. 

X Q. 66. That is, after it Is sweated ? 

A. No: we can't heat it after it is wet. 

X Q. 67. Who has the contract with the Jackson factory in Mich- 
ivan ? 

A. Sutter Brothers, | understand; IT know they 


i have been COllL- 
petitors of mine. 


Redirect examination by Mr. BANNING : 

R. D. Q. 68. Do T understand you to sav that the flavored cigars 
which you sold from your establishiment*was the lowest price cigar 
that you made ? 

A. Yes, sir. 

GEORGE A. HEAD. 


Arkit ¢, ISSI. 

Moses Strauss, a witness on behalf of the defendants, being tirst 
duly sworn, was examined in chief by Mr. BANNina, and deposes 
and savs as follows : 

(). 1. Please state Vour Tate, age, residence, and occupation, 
A. Moses Strauss ; age, 55 ; occupation, cigar manufacturer; Mich- 
ivan City, Ind. 

(). 2. Please state how long vou have been manufacturing cigars. 

A. Ilave been at it about twenty-five Vears, 


(QJ. 5. About how many hands do vou employ ” 
A. Sixty. | . 
a2 (). 4. Are you acquainted with what is termed resweat to+ 
5 : 


bacco : 


a3 am, | think. . 


A. T do. 


other prePson Or cil VOour OW?) factory. 
A. One of our emploves puts it through the operation—makes 1 
wet and puts it Intoa warm room for the purpose of resweating. 
().7, State how it is put into that room—whether in bulk. 
A. We put it in lots; we don't put: ittin cases, as some. We put 
it ll lathes made for threat Purpose, =) that it hangs Uy}? away from 
that on the floor. 
(). S. Is that room tight” 
A. Usually so. 
). 9 Please state how vou warm the room. 
A. by stove hae at—hard-coal <tove, 
? lO. Where does that stove stand 7 
A. Near the end of the Povorn, 
Q. 11. Tow long do you have this tobacco subjected to this opera- 
thon 
A. That depends on the tobacco. TI know of tobaeco taking from 
a week upwards. 


) 


Q.5. Do you use that sweat tobacco in the manufacture of cigars? 


(9.6. Please state how vou have it reswented—whether bv some 


a 
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(). 12. State whether all the tobacco resweat by you takes that 
long. 

A. If we find that it needs it we lav it on the floor. It often de- 
pends Upon the nature of the tobacco. 

(). 15. Do you have steam in the room ” 

A. No steam. 

QQ. l4. Do you cudinit any steam in from the outside ?” 

A. NO, SIF. 

(). lo. Please state how long vou have resweat tobacco in that way. 

A. [think about sinee IS62 or “S. [It was in New York State about 
1S653. 

(). 16. Tlow much have you practiced it since ? 

A. Since that time’? 

34, Since that time. 

A. | have bean chyeaged in) the leaf-tobaeco business here 
2 from ISGS to IST hand TP have resweated tobacco, and have 
resweated as much as 2500 to S00 cases a year. 

Q). 1S. What is the effect on tobacco as to color? 

A. It makes it dark. 

Q. 19. Dovou sweat Wrappers for cigars ? 

A. Yes, sir. 

(). 20. Please state whether the process you use and desertbed is 
covered by any patent. 

AL Not that | know of. 

i. Ze. Lic anvbody ever object to vour using it? 

A. No, sir. = 

() 2a 80 resweating tobaceo in that way. 

A. No, sir. 

(9.25. Please state —, during these vears that vou have mentioned, 
Vour workmen and others knew how to resweat this tobacco. 

A. Yes,sir; all our employes and traveling men—that time | refer 
to is when | was Pigreigre din leat-tobacco—all these employe = that 
were In the neighborhood knew as much about it as TP did. 

(). 24. Please state if vou are acquainted with the process used by 
Sutter Brothers, of this city. 

A. | nin, toa certain extent: I have seen their process, 

(). 2. You have secon their Process 4 

A. T have seen it. 

'). Hy. Died Vou cVer see Mr. Abraham Robinson's Process iy 

A. TL did not. 

(). 27. Lave Vou ever seeh any tobacco resweat by sulter brothers? 

A, | have. 

(Q). 28. Did vou ever buy any? 

A have 

Q). 29. How much did vou buy of it—how many cases ? 

A. Tecant now remember: about six 

(). ot} About six cases ? 

‘A. Yes, =IF. 

Q).51. Please state how much more you paid per pound on account 
of resweating 


’ 
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A. I didn’t pay them any more. On the contrary, I told him I 
didn’t want it resweat, as I could do it myself, and so no charge was 
made, — \ 
926 (). 32. Please state which method of resweating tobacco, in 
your opinion: is the best. 
A. The natural way. 
@ do. Do you mean the way employed by you? 
_ The very best is the natural; simply put a lite damp or 
Be coo on it, then apply it to what you want touse it in making al 
cigars; all the other processes are a necessary evil; one is a little 
worse than the other. 
(). 54. Which in your opinion is the’ worst ? 
A. This Dearborn-street one—Robinson’s method. 
(9.55. Then you prefer your own method to Robinson's method ? 
A. I do: yes, sir. 
Cross-examination waived. 


MOSES STRAUSS. 


Arrit 7, 1SS1. 


Jacon Kony, a witness on behalf of the defend: ants, being first 
duly sworn, was examined in chief by Mr. T. A. Banning, and de- 
poses and says as follows : 

(). 1. Please state vour name, age, residence, and occupation. 
A. Jacob Kohn; cigar-maker; age, 42; 72 FE. 13th street; Jacob 
Kohn & Co. 3 

().2 How long have you been engaged in the manufacture of 
clears ? 

A. T have been engaged for twenty- five years. 


(). 5. How many hie inds does your firm emp Noy? 


A 

A. Employ from 75 to 100 men—sometimes less, sometimes more. 

(). 4. Please state whether you are acquainted with resweat  to- . 
baeco. 


A. Well, I think Tam; I resweat all the time. 
Q). 5. You resweat your own tobacco? . 
A, Sometimes. 
(). 6. Do vou resweat wrappers ? 
A. Yes, sit 
>. @. Please tell us how you resweat tobacco, if you can. 
A. Our process of resweating is in this wav: I have got a 
027 ~=room twelve by fourteen to put it in, perhaps twelve to fifteen 
cases; have an ordinary coal stove, hard-coal stove, in’ the 
middle, and put my tobaceo all around, 
QS. Do you moisten your tobacco before you put it in’? 


( jected toas |e ading. 


A. I moisten my oe and sometimes put it through some 
other proce Ss; | hh: ive done t atter “Olle CX Pre ‘riments. | have cnsed 
It in spirited liquor—a tub if Water or liquor. 

(). 9 Do vou case all vour tobacco in “P urit liquor? 
‘A. Ni { any hiore | have done SO), 
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(). 10. Do you do it generally ? 
A. I did it about a year or so; IT have abandoned it; IT have done 
| as good as I might do now. 
| Q. 11. When you place your tobacco into the sweat-room, do you 
have it cased in boxes or cases ” 


(( bjected to as leading.) 


A. I put it back in the original cases, in the same way. 
(). 12. Is it moistened before or after you pack It back im the box ? 
“ A. Before. 
QJ. 15. Before you put the tobacco in the case’ 
A, Yes, sir: pout the Silhie kine of tobaceo in the Siitne Case, 
Q). 14. Do you use any other kind of heat than you have men- 
tioned ? 
A. No. 
(J. 15. That is in the same room where the tobacco is put to be 
resweat ” 
A. Yes, sIr: that is in the same room. 
(). 16. Do you give the tobacco any other moisture than when vou 
case it? 
A. Yes, sir; IT have steam running under it and a tub of about 
half a gallon. 
(017. Do you have any steatn in the sweat-room 
A. No. 
(). IS. The only moisture that is raised is from the tobaceo, is it? 
A. Yes, sir. 
(). 19. THlow long is it since your have resweat tobacco in that way? 
A. About five or six vears. 
t). 2t). Are you practicmng threat Siilnie Tnie tho how 7 
A. Lsing it all the time. 
a2 Q). 21. State what effect it has on the color of the wrapper. 
A. It darkens the color and takes the gum out of the to- 


; 


a 


bacco. 
(). 22. Is that sweat-room or process covered by any patent ? 
A. No, sir; no patent about it—no secret—every man ins the 
place Knows It. 
(>. Zo. It is free to th pulslic 
A. Yes. sir: its free to the men in thi po lanes 
(). 24. 1 mean to say could Sutter Brothers or any other person 
thisat wanted to re-Weatl tobacco ‘ ra peiery this “iitibe: thbewatis 2 
\. T suppose they could, 


sh? . ‘ : ? } } " . 
. a0 Are Vou aequaihted with A retraite Rtab Pimeod) 
7% , 
) 


‘ 
A. 


Yes, sir: | kK hoOW Paltal . 

(). 26. Have vou ever seen his operation of resweating tobacco ? 

A. Thave. He came to me, sav about a vear ago, and asked me 
if 1 wouldn't use lis apparatus, and he would put his process in mv 
place for 8200, and he wanted to shew mie tobaceo in process, and 1 
think it was on Dearborn street. |] saw the tobaceo when it cane 
out. 

(). 27. You saw the process? 


\. Yes, sir: and saw the tobacco, 
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Q). 28. Did you adopt his process ? 

A. I did not approve of it. 

Q). 29. State how the wrappers resweat by you compare as to color, 
quality, ete., in your opinion, to those resweat by Mr. Robinson in 
his process. 

A. Well, if I should compare it, I would prefer my tobacco in 
flavor and everything else. 

Q. 30. How long do you usually have your tobacco in the sweat- 
room ? 

A. Well, it depends altogether how the weather is; In summer, if 
it is warm weather, I can get my tobacco through in a week In sum- 
mer, When it is hot, where in winter it would take from: two to three 
weeks, very cold weather. 

Q. 51. Do you make it very hot in that sweat-room ” 

A. No; we keep a fire all day, and leave it go out about five 

o’clock. 
o29 Q). 32. Do you mean that that fire is not constantly burn- 
ing in the sweat-room ? 

A. Only in the day-time. 

(). 55. You say you have employed this process for five or six 
years ? 

A. Yes, sir. 

Q. 34. Was that in Chicago ? 

A. Yes, sir; S0and 82 Wabash avenue; Twas at that place about 
two years. 

Q).55. Where did you use it before that ? 

A. I have used it on State street, where IT have been living— 
where T have been manufacturing; it is between Congress and Van 
Buren street-. : 

(). 36. State whether the workmen there knew how you resweat 
the tobacco. , 

A. Yes, sir: I have a man that knows that does all the work. I 
only superintend the work and see that it is all right: he usually 
tends to that. 

(). oi. Please state if vou have any demand for light-colored Cl- 
vars as Well as dark ? 

A. Well, some demand for light colors. 

P, oS. Your trade is not exclusively for dark colors ” 
A. Not exclusively; there is some demand for light colors: at 
least about one-fifth. 

QJ. 50. Ts it necessary, Mr. Nolin, that all wrappers should be re- 
sweated ” 


A. Not at all. 


Cross-examination by Mr. Munxpay: 


X Q). 10. You have been deseribing the method used by all clear 
manufacturers ”? 

A. All I know: I mean the process used by me: IT don't know 
how others do it. 

X (). 41. What are the binders—hovw long do vou leave an case of 
tobacco in the sweat-room ? 


_ 
. 


eyebed 
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A. Well, the binders would be from three to four weeks. 

N Q. 42. What kind of tobacco was that, wrappers or binders and 
fillers ’ 

A. I would leave it in longer. 

XN (). 45. What is the shortest time that vou have sweated any 
tobacco ” 

A. About a weck 
yal) \ (). bt. You have to heat the tobacco and wet 1t—don’t 
itary it? 

A. 

XN Q. 45. Please give me the names of some of the men working 
for vou that knows about the process 

A. Well, I have a boy there by the name of Frank 

\ (). Mi. Ts that the only person there that las seen this Process 
nicl knows about if r 

A. Ile knows as much about it as [ do. 

XN QQ. 47. T would like to call some one discharged by you that 
knows about that Process, 

A. T had another boy by the name of Louis Rete. 

\ (). IS. Never had the sligrlite <t trouble of tobacco drving out ? 

A. What do vou mean by tobacco dry lbticr Gul ? 

XQ. 49. Crisp. , 

A. | have had that tobacco a litt! 
[ moistened it with water occasions 
floor—two or three times a day. 

XN). 50. Now, Mr Nolin, vou say that vou saw some of Robin- 
sons tobaceo atter re sWeating Pid Vou ever see any tobaceo tuken 
out? 

A. Yes,sir: IT saw it taken out. 
XQ. 51. Did vou notice if it was all even throughout the case ? 
A. | noticed that it was very tender: wouldn't tetel more than 


dry on} the lop of the case and 


[ly it) thie Ciisc' —the Cisse and the 


per cent. 
J). o2. You never worked nV ol that tobacco ? 
A. L know enough when T eet some in mv hand to know what it 
will turn out. ? 
X (2.55. Does this proeess that vou told about sweat all tobaceo 


| : 7 
eVenliv in everv purt of thie: Crs 
‘ . ‘ 
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tobacco out I throw water in, and I wouldn’t lose any tobacco in 
the whole case. 

X QQ. 59. You have no objection to my coming down there to ex- 
amine that process ? 

A. Not at all. 

X (. 60. You work it all the time ? 
\. All the time. 


o 


Redirect examination by Mr. BANNING > 

R. D. Q. 61. Did you ever buy any tobacco that was resweated ? 

A. | bought it once or twice. 

R. D. Q. 62. From what parties? 

A. I bought a few cases of tobacco five or six months ago of — 
New York by the name of William Popst. It was leaf-tobaeco, and 
they persuaded me, and I said I had my own process and didn't 
want any, and I was satisfied ; I bought some once before resweated, 
and I wouldn't buy for fifty cents on. the dollar. Well, the party 
told me he hada frend of his by the name of Phillips; that he 
could turn that tobacco out beautifully; even that I would be aston- 
ished to see it. First I said I wouldn't take it, and then I bought 
two cases, and he charged me, I believe, eight dollars a case ; from 
the samples I picked out two cases, and he sent me out a case, and 
after that sent me two cases, but I cauldn’t use it; it would sell at 
tifty per cent.; but the other case, that T resweated myself, did well, 
so | waited until he eame and settled it, but made a discount and 
I kept it. 
JACOB KOITN. 


Arnrit 8, 1SS1. 
3. M. Wing, a witness on behalf of the defendants, being 
p02 first duly sworn, was examined’ in chief by Mr. BANNING, and 
deposes and SaVsS as follows: 


(). l. Please state YOUrF Name, age, residence, and occupation. 

A. B. M. Wing; Coldwater, Michigan; 45 vears of age; cigar 
manufacturer, | 

(Q). 2. How long have vou been engaged in the manufacture of 
cigars ? 

A. About 14 vears. 

Q. 5. About how many persons do you have employed in making 
cigars ? 

A. For how long back? 

(Q). 4. During the last vear. 
A. Well, all told, in my manufaeture T should think an average 
of 6d. ° 

Q).5. About how many cigars did you produce in that factory 
during the vear IS7!? 

A. About 2,500,000. 

(). 6. Please state whether in your experience as a cigar manufac- 
turer there is any demand for light colors, as well as dark. 

A. There is in my trade. 


ae 
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(). 7. Your trade is in what State ? 

A. It isin Michigan ; northern Indiana is where the most of my 
trade Is. 

(). S. What portion of your trade is in light-colored cigars t 

A. About one-sixth. 

(). %. Have you ever bought any tobacco from Sutter brothers, of 
Chicago ? 

A. Yes, sir. 

(). 10. Since the year 1879? 

A. Yes, sir. 

(QJ. 11. Please state whether you have ever bought any tobaceo 
from them since 1879 that was resweated. 

A. Yes, sir. 

(). 12. Did you ever buy any from them that was not resweated ? 

A. Yes, sir. 

(2.15. About what proportion of your purchases from them was 
unsweated ? 

A. Well, I should think it most was unresweat: I should think 
SO or So per cent. Was unresweat. 

Q. 14. Do you have reference to wrappers ? 

A. Yes, sir. 
555 Q. 15. Please state how much, if anything, vou paid them 
on account of resweating. 

A. I don’t pay anything extra for it. 

(). 16. Nothing extra? 

A. No, sir. ee as 

(). 17. Please state whether you have ever resweat tobacco in Your 
factory vourself. 

\. I have. 

() 1S. How long sinee * 

A. Well, Tam resweating some now 

() 1%. In the past ? 

A. I have been, [ should think, five vears. 

(). 20. You resweat some about five years age ? 

A. Yes, sir. 

(). 21. Please tell us how vou resweat it. 

A. IT made a tight room: | heated it by a coal stove with a boiler 
of water to keep the moisture in the room: kept the heat up from 
time to time, as desired. 

(>. 22. Was the boller of water sitting on the stove? 

A. Yes, sir. 

(). 2. llow was the tobacco plan ed in that room 2 

A. Placed in cases, and then we put in water in the sweat-room 
and put in the cases 

() 24. What kind of eases ” 

A. Pine cases: ordinary cases to put in tobacco 

() 25. Wooden cases ? 

A. Yes, sir. 

(). "6. Tlow long would vou keen peat an that s<weat-room ” 

A. In that process about three weeks 

). 24. What effect would that have on the tobaece ? 


} 
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A. It would make the colors dark. 

(). 28. Was that satisfactory ? 

A. Yes, sir. 

(). 29. Was it successful ? 

A. It was to color that tobacco. 

(2. 30. To produce dark colors ? 

A. Yes, sir; to produce dark colors. 

(). 31. Please state whether you ever saw tobacco resweat in De- 
troit ? 

A. Yes, sir. 

(). 32. Was that before or after vou resweated ? 

A. It was both before and since. 
53 (). jo. Where did Vou sce tobacco resweat in Detroit  § 
A. Tsaw it in Rosenthal & Brother's, and the Peninsular 

Cigar Company, and Fox, Newman & Company. 

QM. Ot. Was that as long ago as five veurs ? 

A. Yes, sir, and at one of these factories. I went there about 
three weeks ago and saw them resweating. 

(Testimony of this witness as to these processes at Detroit and his 
OWN process objected to as Immaterial.) 


(). 35. Please describe the method you saw in use at these houses 
in Detroit as long ago as five years, 


(Objected to as immaterial.) 


A. Well, it was similar to the one I deseribed as my own; it was 
a tight room heated by way of stove heat, and enough to keep it 
warm—put to about 150 degrees—and water placed inside to moisten 
it, to keep it from getting dry. 

(). 36. Were they resweating to cet dark colors ? 

A. I think that was the object : | believe so. 

’. i. Were they doing if successful 4 

A. Yes, sir. 

_ oS. Please state if Vou are acquainted with tobaeco resweated 
by Sutter Brothers. 

A. Yes, sir; I am. 

Q). 5. Please state which, in vour opinion, is the better and more 
satisfactory way of resweating—the one that vou have described as 
having used five vears ago, and have seen in use in Detroit, or that 
of Sutter Brothers, judging from the tobacco or the result in cach 
Cuse. | 

A. Well, the tobacco resweated the old wav has proved the more 
satistactory to me. | 

Q). 40. By the old way you mean that described as in use in vour 
factory ”? | 

A. Yes, sir. T have met with quite a serious loss by Sutter 
Brothers’ way. 

(Q). 41. In what wav has the loss occurred ? 

A. By making it so tender that it was pretty nearly worthless. 

(). 12. Me ase state wheth. rth Wav Vou have Lene ' di scribing cus 
having used five years ago was covered by any patent. | 


Pe hed 
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A. No, sir. 
OO (). 45. Did any one ever object to your resweating tobacco 
in that way? 
A. No, sir. 
Q). 44. Did you ever hear of any one claiming that it was covered 
by any patent ? 
A. No, sir; I did not. 
Q). 45. Did you keep the method employed by you five years ago 
a secret? | 
A. No, sir. 
(). 46. Did the parties at Detroit try to keep it a seeret ? 
A. No one kept it a secret from me, and they invited me to go 
through the factory and sweat-room. 
(). 47. Did they tell you not to say anything about it? 
A. No, sir. 
Cross-examination waived. 
Bb. M. WING. 


Arkin S, ISS1. 

Joun Barcer, a witness on behalf of the defendants, being first 
duly Sworh, Was examined im chief hy Myr BANNING, ania deposes 
and says as follows: 

(). ] Please state your haine, age, rr shdenee, and occupation, 

A. John Barger; age, 20; Jackson; superintendent of Sutter 
Brothers’ car factory, 

Q. 2. You have charge of the factory, do vou? 

A. Yes, sir. 

(). 3. At Jackson ? 

A. At Jackson. 

(). 4. About how many hands do you employ ? 

A. At present L have “IXtV-five men at work 

(Q). 5. Please state whether during the past vear, say from the first 
“urt of December, ISith, le the presenl tithe, vou have recelLye ] any 
eaf-tobaceo, GQnV Wrappers, from: Sutter Broth rs, of Chicage. to be 
manufactured Inte cigars In your fretors 


(4 jected tons leading ) 
A. Yes, sir. 


(). 6. Please state about how many wrappers vou have received 
during that time from them. 
A. How anv Cases [ have received from them ? 


, 


OO. ¢ Along from the tirst of December, IS7% 
Db A. | have probably received about 150 to 135 cases 
i). S. ‘Those ar Wrappers ’ 

A. Wrappers. 

(). ‘ I’, ase state whi ther any of thie hi Were reswe it 7 

A. Yes, “Ir: some Were resweat dd. 
(). 10. About how many ” 
A. Prob: bly out of the whole lot about tw hity-five Ciises 
(). D1. Atoout twe lity-live cases that were reswe : 


l»— 
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~~ 
A. yrs it. 
(). Please state whether at the time you received a case of to- 
bacco ‘aa was resweated you noted the fact in your books that it 
Was resweated., 
A. No. sir: I don’t note the fact in the books. 
(). 13. Is there nothing in your books that would enable you to 
aseertain the positive or exact number of cases that you received ? 
(Objected to as not being the best evidence.) 
= 


A. There 1s not. 

(). 14. In what way, then, did you ascertain the number of cases 
that you have received—say the twenty-five cases that were re- ro 
sweated ? 

A. IT could tell by opening up cases whether they were resweat or 
not; that is the Way I ascertained, 

2. 15. Were all the cases you received resweat ? 

A. No, sir. 

». 16. Were half of them resweated ? 

A. No. 

). 17. About what portion was resweat ? 

A. That I received trom them ? 

). 1S. Yes, sir. 

A. TL can’t say exactly ; 1 don’t keep track of what [ have received 
from them: I received tobacco from ditferent parts of the States. 


(9. 19. Tlave you received more than 25 cases of resweat tobacco? 
A. No, Sir , | dont think | did, oe 
(). 20. Please state what kind of tobacco those resweated cases 


A. Tinat tobacco Wits poor tobacco. 
Ae llow much would it average per pound 4 


OOt A. Well, it wouldn't average to my factory seventeen cents a 
pound. 

#3 22. Seventeen cents a pound t ns 

‘A. Yes, sir 

(9.25. You are speaking of these Wrappers that were resweat ? 

A. Yes, sir. 

Q). 24. Phat you received from Sutter Brothers ? 

A. Yes, sir. 

(). eo. What kind of elgars was that tobacco used in ? 

A. Cheap cigars. 

FP 26. Was all this tobacco which vou have rece ived from Sutter 
Brothers sent to vou from Chicago ? ° 


A No, sir; tobacco gets sent to me from other pli iICes, but they 
rel the tobacco he re and =e ned It to the fac tory : > they keep the books 
of the factory here. 


Q. 27. What do vou mean—they keep the books of the factory | 
here ? 
A. They keep the account of the stock which Is sent to me. 
(). =». Thes Keep the books of the factory here’ 
A. Yes, sir. 
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(). 20. Please state whether there is uny demand for lili colors 
and light-colored cigars ? 

A. Yes, sir; there ts. 

Q. 30. Did you have any demand for light-colored cigars ? 

A. Yes, sir; very frequently we get orders for light-colored goods 

Q). 31. Please state whether you manufactured into cigars any 
Wrappers that have never been resweated. 

A. Yes, sir. 

(). 52. Did you manufacture more that las been sweated than has 
been unsweated ? 

A. No, sir: T manufactured more that las not been resweated. 

(2. 35. Please state whether you ever used any dyeing or coloring 
for darkening cigars ? 

A. Yes,sir: | have used it. 

(2 Ot. State whether that dveing or coloring used Is In any 
ate Way Injurious to the clvars : does it braptre the thavor or smell 
Inany way ? 

A. No, sir: it does not; T smoke cigars all the time. 
: % FF Clears that have been color d 1 
Yes, sir. 
. 36. Do vou have any resweating apparatus at Jackson ? 
No, sir. 
.o37¢. Do you prepare this coloring matter yourself” 
No, sir. 
oS. Where do vou yet 1? 
A. Sent to me from the house—from Sutter Brothers. 

(). 39. How long has this factory at Jackson, Michigan, been in 
operation 4 

A. Five vears the ISth October last. 

(). 40. Please state whether this coloring or dyeing matter is a 
patented article. 

A. No, sir: nota prrtente doarticle to ih \ knowl due 

(). 41. State how it compares in vour opinion with the dark colors 
produced by resweating. 

A. I like the looks of the colored cigar better than [do of the 
resweat tobacco. 

(). 42. Would as leave smoke it? 

A. Yes, sir. 


Cross-examination by Mr. Muxpay 


7 - 
Cwm 


-_ 


Mm . aim > 


X Q. 45. How many thousand eigars can be made ou 
of resweated wrappers such as vou received trom Sutter Brothers” 

A. About fifteen thousand cigars 

\ (). 14. What is the contract price Vou puy ith the State of Mich 


van for making a thousand cigars? 


— 
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A. IT don't get them made by the thotisand 
by the dav and week. 

- (). 45. How much does the labor cost vou per thousand eigars 
per thousand ” 
A. Labor per thousand for cigars, that cost. me about three dol 


lars. 
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X Q. 46. How much money in Government stamps is required to 
be paid for one thousand cigars ” 

A. Six dollars. 

X Q. 47. How much do the boxes cost for a thousand ? 

A. About one dollar. 
HBL X Q. 48. What is the highest price per thousand Sutter 
Brothers sell these cigars for? 

A. I don’t know. 

X Q. 49. They were turned over to Sutter Brothers by you? 

A. | manufactured them, and they sent orders to me; and | 
manufactured them and sent them to customers. 

X Q. 50. All money transactions and all the buying and all the 
selling is done here in Chicago by Sutter Brothers, is it not? 

A. Yes, sir. 

XQ. 51. Then I will ask you what those cigars are worth in the 
market per thousand ” 

A. They vary; they are not all worth the same money ; probably 
from fourteen to eighteen dollars. 

XQ. 52. In your estimate did you include the value of the 
stanips ? 

A. In what estimate ? 

XQ. 53. In your estimate of what the cigars are worth per 
thousand, 

A. Yes, sir. 

XQ. 54. How much would the binders and fillers be worth per 
thousand cigars ? 

A. About S1.75. 


XN Q. 59. You don't know how much Sutter Brothers actually sell 
these cigars for’? 


). 

c 
\. [ know what they sell some for, but not all. 

). 96. Lam talking about the cigars made out of resweat to- 
baces, which you say is worth seventeen cents per pound. 

\. That tobacco—I don’t know what those clears sell for. 

XN 2.907. You don't know what those cigars sell for ? 

\. They vary in prices, as [ said before. 

XN QQ. oS. The stained sell from what price to Whit price r 

A. From whiat pric to what price ? The stained scl] from four- 
teen dollars—trequently about eighteen dollars and a half. 

N Q.o% Any loss in the manufacture of these woods? 

A. Yes, sir; that Is, you are speaking new of the resweat to- 
baceo ? | 

XQ. 60. Yes, sir. 
o hi) a. Yes, sir: When Vou spoke before about prices of goods, 

| then answered : then Vou Were speaking oft the tobnceo 

When [made the remark from fourteen to twenty dollars: I then 
spoke 11) general ot woods manufactured out of the resweat tobacco 
and that which was not resweat. 

\ (). Ho]. Now, Mr. Daren is. please follow lie through this calen- 
lation. The cost of resWweatl tobacco at seventeen cents a pound 
would be worth about four hundred times seventeen. would it not? 
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A. No; I don’t think the tobacco weighs on the average four 
hundred pounds, 

X Q. 62. Isn’t that the average weight of tobacco ” 

1 don’t think so. 
. (). 63. How much does it average”? 
I don’t know exac ‘thy how much it does ave rage. 

x Q. 64. If it averaged about four hundred pounds, Which the 
other witnesses testified to be the ave rage Weight, it would amount 
to sixty-eight dollars a case; is that so”? 

It is about that. 

XN Q). 65. Now, if vou can make fifteen thousand cigars out of that 
Cuse a sinvle thousand clears would amount to fifteen into sixty- 
eight, about four dollars and fifty-three cents per thousand for 
Wrappers; Is that right? 

A. Four dollars and fifty-three and one-third cents. 

XQ. 66. Now, take four dollars and fifty-three cents and add 
three dollars for labor, six dollars for stamps, one dollar for boxes, 
and one dollar and seventy-five cents for binders and tillers, how 
much does that make the clears cost ? 

A. Sixteen dollars and twenty-eight cents. 

XN Q. 67. You say that vou sold these cigars In market at from 
fourteen to elyhteen dollars per thousand ? 

A. Thatis what T said. 

XQ. 6S. ‘That ts the truth ? 

A. As far as | know of; yes, sir. 

XN Q. 60. Now, as far as you know, you don’t actually know what 
they are sold for? ee 

A. I don't know what all goods are sold for: no. 
ot X (). a). If clorars cost on the ave rage of SIGS a thousand 
by whit SVstem of book-ke eplng—business method—ean they 
« sold tor fourteen dollars at a profit? 

A. Well, the case that probably sold for fourteen dollars they are 
of heavy inferior stock of tobacco, taken and worked on the cheap 
class, but what our finer grades are we get higher prices for, and, as 
I stated before, we get about SPS.000 per thicuascaned, 

XN @. TOL. Tf the cost amounted to about $16.25 per thousand you 
would say that the average price was S162” 

A. — Int say that was. 

XN (). Isn't it a fact vou dont know anvthing about these 
9 ot th: it vou were just giving them at random ? 
| know something about these prices 
te. Not much ” 
low enough to satisfy myself at the factory. 
>. You don’t sell very much ? 
ry lew, 

». T4. You have the prices fixed by somebody else? 

No, si > T tine the prices TVs Mh 

). lor those vou sold yourself 

For eats sold miy self. IT sold some for 816.50 and T sold 


some at S15, 


‘A. 
X 
A. 
X 
A. 
\ 
A 
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X Q. 46. How much money in Government stamps is required to 
be paid for one thousand cigars ? 

A. Six dollars. 

X Q. 47. How much do the boxes cost for a thousand ? 

A. About one dollar. 
539 X Q. 48. What is the highest price per thousand Sutter 
Brothers sell these cigars for? 

A. I don’t know. 

X Q. 49. They were turned over to Sutter Brothers by you” 

A. | manufactured them, and they sent orders to me; and | 
manufactured them and sent them to customers. 

X Q. 50. All money transactions and all the buying and all the 
selling is done here in Chicago by Sutter Brothers, is it not? 

A. Yes, sir. 

XQ. 51. Then T will ask you what those cigars are worth in the 
market per thousand ” 

A. They vary; they are not all worth the same money; probably 
from fourteen to cighteen dollars. 

X Q. 52. In your estimate did you include the value of the 
stamps ? 

A. In what estimate ” 

X Q.55. In your estimate of what the cigars are worth per 
thousand. 

A. Yes, sir. 

XQ. 54. How much would the binders and fillers be worth per 
thousand cigars ? 

A. About 81.75. 
(095. You don’t know how mueh Sutter Brothers actually sell 
clyars for? 
A. I know what thev sell some for, but not all. 
\ (). oo. Tam talking about the clears made out of resweat to- 
bace: Which Vou say Is worth seventeen cents per pound, 

\ That tobacco—| don't know Whit those clears sel] for. 
XN). 97. You don’t know what those cigars sell for? 

A. They vary in prices, as [ said before. 

p' (). aS. The stained ~el] from Wlasit price to Whit price r 

A. From what price to what price? The stained sell from four- 
teen dollars—frequently about eighteen dollars and a half. 

XN Q. 900. Any loss in the manufacture of these woods? 

A. Yes, sir; that Is, Vou are speaking how of the resweat to- 


baceo ? 


“~ 


these 


XQ. 60. Yes, sir. 

oho A. Yes, sir: when vou spoke before about prices oft coods, 
[ then answered : then Vou Were speaking ot the tobaceo 
When [made the remark from fourteen to twenty dollars: IT then 
spoke 11) preehie ral of woos mahufacture (| out of thie resweat tobacco 

and that which was not re-weat. 
XN Q. 61. Now, Mr. Barger, please follow me through this caleu- 
lation. The Cost of resweal tobacco at seventeen cents it pound 
would be worth about four hundred times seventeen. would it not? 
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A. No; I don’t think the tobacco weighs on the average four 
hundred pounds, 

X (). 62. Isn't that the average weight of tobaeco ? 

A. | don’t think so. 

X (. 63. How much does it average? 

A. I don’t know exactly how much it does average. 

XQ. Gb Tf it averaged about four hundred pounds, which the 
other witnesses testified to be the average weight, it would amount 
to sixty-eight dollars a case; is that so” 

A. It is about that. 

XN Q. 65. Now, if vou can make fifteen thousand cigars out of that 
case a single thousand cigars would amount to fifteen into sixty- 
eight, about four dollars and fifty-three cents per thousand for 
Wrappers | is that richt t 

A. Four dollars and fifty-three and one-third cents. 

X Q. 66. Now, take four dollars and fiftv-three cents and add 
three dollars for labor, six dollars for stamps, one dollar for boxes, 
and one dollar and seventy-five cents for binders and tillers, low 
much does that make the clvars cost 2 

A. Sixteen dollars and twenty-eight cents. 

X (). 67. You Say t hast vou sold these clars in market at from 
fourteen to elyhiteen dollars per thousand ? 

A. Thatis what T said. 

X (@). 6S. That as the truth ? 

A. As tar as 1 know of; ves, sir. 

XQ. 64. Now, as far as you know, you don’t actually know what 
they are sold for? ae 

A. | dont know Whit all crannies are sold for: Thee. 
tl X @). 70. If cigars cost on the average of 816.28 athousand 
by what system of book-keeping—business method—ean they 
be sold for fourteen dollars at a profit ? 

A. Well, the case that probably sold for fourteen dollars they are 
of heavy inferior stock of tobacco, taken and worked on the cheap 
class, but what our finer grades are we get higher prices for, and, as 
I stated before, we get about S15.000 per thousand, 

X q). TOL. If the cost amounted to about 816.28 per thousand you 
would say that the average price was 316.25 

A. TL wouldn't Say that was 

XN Q. 71. Isn't it a fact vou don't know anvthing about these 
prices thirst Vou Were just eiving this Pek cat random : 

. | know something about these prices 
72. Not much’ 


; 
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X Q. 46. How much money in Government stamps Is required to 
be paid for one thousand cigars ? 
A. Six dollars. 
X Q. 47. How much do the boxes cost for a thousand ? 
A. About one dollar. 
O30) X Q. 48. What is the highest price per thousand Sutter 
Brothers sell these cigars for? 
As 7 know. 
X Q. 49. They were turned over to Sutter Brothers by you? 
as 4 eile ee: them, and they sent orders to me; and | 
manufactured them and sent them to customers. 
X Q. 50. All money transactions and all the buying and all the 
selling is done here in Chicago by Sutter Brothers, is it not? 
A, Yes, SIT. 
XQ. 51. Then IT will ask vou what those cigars are worth in the 
market per thousand ” 
They vary; they are not all worth the same money; probably 
from fourteen to cighteen dollars. 
XQ. 52. In your estimate did you include the value of the 
stamips ? 
A. In what estimate ? 
X Q.53. In your estimate of what the cigars are worth per 
thousand. 
3 Yes, sll 
Q). 54. How much would the binders and tillers be worth per 
Pvein clears ? 
A. About S17). 
X Q.55. You don’t know how mueh Sutter Brothers actually sell 
these clears for”? 
A. IT know what thev sell some for, but not all. 
X (56. Tam talking about the cigars made out of resweat to- 
bace . which Vou sav is Worth seventeen cents per pound, 
\ t hh: ‘ul tobacco—] dom l know Whi if those Clears se 1] for. 
X 2.57. You don’t know what those cigars sell for ” 
\. The ‘yovary In prices, as I said: before. 
mx 42. 5S. The stained sell from what pr ice to What price r 
A. I rom what i to what I rice? The stained sell from four- 
teen dollars—tfre quentry Vv about ei: vhite en dollars and a half. 
XQ. off Any loss in aie manufacture of these woods? 
A. Yes, sir; that is, you are speaking new of the resweat to- 
baceo ? 
X @. 60. Yes, sir. 
O10 A. Yes, sir; when vou spoke before about prices of goods, 
[ then answered: then you were speaking of the tobacco 
when [made the renark from fourteen to twenty dollars: IT then 
spoke in elit * of woods manufactured out of the resweat tobacco 
and that which was not resweat. : 
XQ. 61. Now, Mr. Barger, please follow me through this caleu- 
lation. The cost of resweat tobacco at seventeen cents a pound 
would be worth about four hundred times seventeen. would it not? 


7s 
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A. No; I don’t think the tobacco weighs on the “bVCraye four 
hundred pounds, 

X @). 62. Isn’t that the average weight of tobacco ? 

A. | don’t think so. | 

X (). 63. How mueh does it average ? 

A. [don’t know exactly how much it does average. 

XN Q. 64 Tf it averaged about four hundred pounds, which the 
other witnesses testified to be the average weight, it would amount 
to sixty-eight dollars a case; is that so” 

A. It is about that. 

\ (). te), Now, if vou Cull make fifteen thousane clears out of thrsat 
case a single thousand clvars would amount to fifteen inte sixty- 
elvlit, ubout four dollars snd fifty-three ‘Tits jn r thousand for 
Wrappers; Is that mght? 

A. Four dollars and fifty-three ned one-third cents. 

X (). 66. Now, take four dollars and fiftv-three cents and add 
three dollars for labor, six dollars for SLi ps, One dollar for boxes, 
and one dollar and seventy-five cents for binders and fillers, how 
much does that make the clears cost? 

A. Sixteen dollars and twenty-eight cents. 

XN Q. 67. You say that vou sold these cigars in market at from 
fourteen to eighteen dollars per thousand ? 

A. Thatis what I said. 

XQ. OS. That as the truth ? 

A. As far as I know of; yes, sir. 

XN Q. 6. Now, as far as you know, you don't actually know what 
they are sold for? es 

A. Tdont know what all goods are sold for: no. 
ot] X ‘). TO. If clears cost on the ave rage of SITIOS a thotsane 
by what system of book-keeping—Dusiness method—can they 
be sold for fourteen dollars at a promt’ 

A. Well, the case that probably sold for fourteen dollars they are 
of heavy inferior stock of tobacco, tuken and worked on the cheap 
class, but what our finer grades are we get higher prices for, and, as 
I stated by fore, Wwe pret about SPS 000 pred thousand, 

XN (. TOL. If the cost amounted to about $16.28 per thousand you 
would say that the averave price Wis S16.2S” 

A. T wouldn't say that was. 

XQ. 71. Isn't it a fact vou dont know anvthing about) these 
prices : threat vou We re just eiving this imi ratidom : 

. | know something about these prices 

(). 72. Not much ” 

[ know enough to sati<fy myself at the factory. 
). 75. You don't sell very much ’ 
Very few. 
? 
N 
) 


a 


_ 


74. You have the prices fixed by somebody els 
No. sir: | tixed the prices mvself 
. } . , 3 ° o 
to. Forthose vou sold vourself 
A. For those I sold myself. [ sold some for 816.50 and IT sold 


sole at SI]. 
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X Q. 76. Now, [am talking all the time about cigars made up 
out of this resweated tobacco. Are you talking of that? 

A. Yes, sir. 

X Q. 77. You sold some for sixteen dollars and fifty cents ? 

A. Yes, sir. , 

X @. 78. And some for eighteen dollars ? 

A. Yes, sir. 

X Q. 79. Now what is the price actually ? 

{. I don’t understand the question. 

X Q. 80. Well, what would they all average that you sold ? 

\. That [ sold ” 

X Q. 81 Yes, sir. 

A. I only sold small lots that were sold at these prices that I 
stated. 

X Q. 82. What did you sell the most of, the sixteen or eighteen 
dollar kind? 

A. I sold about equal of the two. 
ote XQ. 83. What brand of cigars is manufactured out of the 
resweat tobacco ” 

A. I will have to get vou a list of the brands. 

X (). 84. Well, give all vou can of the list. 

A. Slug, Period, Lacutta, Punch, Good Taste; will that be enough ? 

XQ. 55. Go on; give all you can. 

A. Osear «& Amanda, Oriental, Conch, and La Rosa; that Is all I 
ean think of now. 

X Q. 86. Do you swear positively that is all? 

A. No, I won't swear positively that is all. 

X Q.S7. Can you remember all the different brands that you 
make? 

A. No, I don’t; T probably make a brand and not make any more ; 
[ never pay any further attention to it. 

XQ. SS. Are you a stockholder in this factory ? 

A. No, sir. 

X (. 80 Who holds all the stoek ? 

A. Sutter Brothers, of Chicago. 

X Q. 90. Now, Mr. Barger, isn’t it a fact that, instead of making 
only fifteen thousand cigars out of a case of tobacco,a case of wrap- 
pers usually makes much more than that? 

A. | cant creel any more out of resweat tobaceo: lean ret more out 
of tobacco that Is not resweat. 

X Q. 91. [sn tit also a fact that Sutter Brothers sent vou a kind 
of tobaeco to work up in choar’s that you had to tind a cood deal of 
fault with, of an inferior kind of tobacco that they could’t well dis- 
pose of in any other way? 

A. I guess they could dispose of all the tobaceo sent to me. 

XQ. 2. What is the truth about the quality of tobacco that you 
got from them; wasnt it odds and ends ? 

A. I sometimes got a case of samples, 

\ (). $e). Will Vou swear that the tobaeco thev sent vou to 
O43 work up in clgars there at Jackson is not an inferior quality 
of tobacco generally ” 
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A. No, sir; no inferior quality. 

XQ. U4 Well, what quality is it ? 

A. Well, it is pretty fair quality for the price; fair quality of to- 
bacco; of course it is not Connecticut tobacco; Connecticut tobacco 
costs more money. 

X (). 95. You never had any trouble with tobacco they sent you? 

A. You ean’t buy any tobacco from anybody without baving a 
liitle trouble with it. 

X (. 96. Have you ever been heard to say—that is, within the last 

— three months—that it was a shame to send you such tobacco to be 
worked up in cigars, or words to that effect ? 

A. Well, Limight have said something to that effect In answering 
them; ves, sir; [ guess IT have. 

N Q.97. That was the truth about it, in your judgment ? 

A. Yes, sir. 

XQ. 4S. Now, honestly, Mr. Barger, isn’t it a fact that that to- 
bacco that you worked uly) isnotthe kind of tobacco you used to work 
before you went there? 

A. Before | went there I don’t know that I ever worked any re- 
sweat tobacco at all. 

X (). 99. Were you not accustomed to work on much better grade 
of tobacco before you went in that factory r 

A. Before I went into that factory l worked on higher priced 
goods, 

XQ. 100. And you now work on low-priced goods, do you not? 

_ A. Yes, sir. 
XQ. 101. And vou endeavor to-work up anything that you pet? 
A. Yes, sir. 
X Q. 102. What is the highest priced cigar vou work there 7 
A. Tdon't know what the highest priced cigar is sold for: the high- 
est to my knowledge, as before stated, is twenty dollars 
\ (). 103. You ship ‘ail your cigars to ¢ lhicagro, or order of the 
Chicago house? 
A. NO, sr: | don't <hity tc @ hicago 
ot X\ (). } O04. You ship Te thie ore r ofl the (‘hicavo baouse V4 
A. Yes, sir. 
\ (). 105. Wall you swear that Vou hevel made more than fifteen 
thousand cigars out of a case of resweat tobacco” 
A. Well, SOC Cusecs miay rive’ ai little More anid “Coline Prbaa\ prive 
under. 
X QQ. 106. Well, do vou know for a fact how many thousand cigars 


Vou did crest out ofa cauis of Teootuacaes ij? ~ \\ ¢ ster]. fo} brow Ti sata thyenty- 
- . <2. : : 
sania ‘yf CloOUars Vou did ergot OUutorlra cuse of resweiuat Thintwe , 
A. As | state d bye hoor . about hiltes “~ Tliee mania ' yriuits 


sweat or not is bv smelling it, ts it 
A. Yes, sir. 

Sutter Brothers’ 
A. How many cases of dark wrappers 


| N QQ. 10% Dark w rappers 
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A. I can’t say. 

X Q. 110. Well, give me an estimate. 

A. I can’t give you an estimate of that at all. 

X Q. 111. What proportion of dark wrappers to light ones? 

A. What proportion of dark wrappers 

XQ. 112. To light wrappers have you received from Sutter 
Brothers”? 

A. Direct from them or included from other points ? 

X Q. 113. From them in any way? 

A. Well, direct from them or including other points? 

X Q. 114. From them and including other points. 

A, Probably about one-tifth. 

X Q.115. About one-fifth dark wrappers? 

A. Yes, sir. 

X Q. 116. About what proportion of dark wrappers to light wrap- 
pers have you received from Sutter Brothers direct? 

A. I have received all the dark wrappers—the very dark wrap- 

pers—from Sutter Brothers. 
OAS X Q. 117. Now, tell me, if you please, of these goods that 
you received direct from Sutter Brothers, what proportion of 
dark Wrappers to light Wrappers of these goods that you received 
direct from Sutter Brothers? 

A. Well, about that I can't Say ; because IT can't say where they 
eame from. I get the bills from Chicago that so many cases of to- 
bacco are coming to me, and T don’t know where they come from. 

XQ. 118. You can't tell anything about it—what goods you re- 
ceived from Sutter Brothers direct ? 

A. Not exactly. 

X (). 11S), Can't you tell by the direction they come from”? 

A. All the marks that are on the case is, “ To Sutter Brothers, 
Jackson. Michigan.” 

X (). 120. The whole business of the concern is transacted here in 
Chicago, is it, at Sutter Brothers’ ’ 

A. That ts, financial—ves, sir. 

X (). 121. Then of these twenty-five eases of resweated tobacco 
you didn't know where they came from, do you? 

A. No; I don't know where they came from, detinitely. 

X Q. 122. Then all these cases of tobacco that you testified about 
you don't know where they came from?” 

A. No; I dont know where they came from; they came from 
different points. 

XN Q. 125. [think you stated you conld not tell where they came 
from. 

A. I know they came from different points. The man that does 
my draying says that T got my tobacco from so-or-so. 

N QQ. 124. Tow did he know if you didn’t? 

A. He would know by looking at the freight bills; he patel them. 

X (). Io. Dic Vou look at the freight bills? 

A. I did sometimes. 

XQ. 126. Who is so-and-so—name them over? 

‘A. [Te would “LN, t re Is tobaceo her from New York city ; he 
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would state there is some here from Illinois; then he would say 
there Is SOTLIC here from (Chicago. 
OAG XN (. 127. Then all you know is mere hearsay ? 
A. No: l have SCC freight bills which | know came from 
Ohio and from York State. 
X (). 128. Where did the Mority come from—of them whieh vou 
saw—of the freight bills * 
A. Chicago. 
N QQ. 12 Your judgment that only twenty-five of these one lui, 
dred and thirty cases was resweat is placed upon the smell of it’ 
A. Yes, sir. 
Redirect examination by Mr. BANNING 
R. Dp. Q. 150. About how many pounds would the cases that you 
received from Sutter brothers average ? 
A. Somewhere near 100 pounds 
R. D.Q. 151. When vou spoke of its being a shame to send you 
such tobacco to work Into Cigars, did Vor have reference to all the 
tobacco that Sutter Brothers sent Vou, or one particular cause ? 
A. T had reference to one particular cass 
JOPN BARGER 
Arnin 9, ISSI. 
C.) GoopMan, a witness on behalf of the defendants, being first 
duly sworn, was examined in chief by Mr. BANNING, and deposes and 
SaVS as follow: 


l. Pl ase state your nae. ave, Ke syed nee, and occupation 


> 
a 
—_ 


‘ ‘ | ‘ 
~Croodman: { hicago tobscen betrsttess 
F . Bas : } ‘ ; | . ad 
You are dealing IT) Pech tobacco, are Vou 
e nota large extent 
’ y , 
lease state whether vou are acquainted with Abraham 


[ know him. 
?. t Me came =Tiite \\ bie thi T hie mvVe r reem We il wiv tobaceo for you 
A. Tle did resweat some tobacco for 


°% o> 
') -) Wii li Wiis thrat 
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-_-_ . . ‘ ' , a ‘ ’ 
4 () ‘, \\ bit <= \\ i fil~ Prial “7 caf tis] Ti¢ ~~ P 
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A. It was on Dearborn, near I t far frome Lake 
—s ’ | | +. 
( é L bo t fi V triad Ciise’s ¢)1]] aa) ri 
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A. rom eight to twels I w i ¢ 

() ‘ |’ ~ Stilts howl ] rye ly ? , Voll poet i 

\. He charged 1 fit = 

(»). Jt Was that antl paid 

\. That is l might have had eht r-duction when 
brace Vashi ¢ ond hve loll rs (‘iis \ re? ‘ 

(>) J). At whose expense was res a 

\. At our own expens 
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Q). 12. Did you pay for labor employed for resweating these 
woods ? 

A. No; I don’t know who paid for it; I gave him the five dollars 
for sweating; that is all T paid. 

(). 15. And he returned it resweat ? 

A. And he returned it resweat. 

(). 14. Please state in what condition these eases of tobacco were 
returned to you after they were resweated. 

A. Well, they were returned packed in mercantile style in the 
Cases as formerly the tobaeco Was packed, but Was resweated tobacco. 

(). 15. State whether it was improved by the resweating. 

A. T never was satisfied with the resweating of Robinson. 

(). 16. Was this resweated by him for vou purely [as] a matter of 
business, or did he do it out of friendship for you ” 

A. No: it was a matter of business; he solicited it. 

(). 17. Please state whether you ever resweat tobacco yourself. 

A. We did. 

(). 1S. When was that’ 

A. That must have been as early as 1876 or ‘7; | wouldn't be posi- 
tive—in LS76 or 7. 

(9. 19. Which year do you think it was? 

A. Well, [I can’t say positively which year it was; IT haven't 

thought over the matter. 

rts (). PO. Please deseribe how you resweat the tobacco. 

‘ Well, we took the tobacco out of the cases, cased it in 
water: We put it back in the cases and piled it in the back room, a 
place containing aself-heater stove with a vessel of water in it to 
miake the room damp, and in that style We kept the tire In the stove 
sometimes as long as twenty days and often twenty-five. That was 
the process, 

(). 21. When you motstened the tobacco and returned it to the 
original cases did you put this case containing the tobacco in the 
room 2 ' 

A. Sometitnes we did: we reswented it that way along time: we 
made made a pile of it —SiV, put ten cases In one pile. 

(9 22. Tn the roam? 

A. In the room. 

(9). 23. And Vou had the boxes In the room 7? 

. Put the boxes in the reom: ves, sir, 

») 


3 me ase state Whiat etleet if hisad (oT) the tobaceo TT regard to 


A. Tf PT could ao it T would as leave resweat that way after it 
Was In process, as T then did. For my part any resweating don't 


[> “a Wont the colors darke nh? 

» Oh, ves, sir that as thr object. 

‘) ty, Was that mio ot res We ating tobaeeo patented 54 

A. Not that [T know of. L bial na patent on it. 

27. Did anvbody ever object to vour resweating in that way 
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Q. 28. Did your workmen and others know how you resweat to- 
bacco ? ; 
A. Yes, sir. 

Q. 29. Did you make any effort to keep it secret ? 
A. No, sir. 


Cross-exatmination waived. 
C. GOO DN, VN. 


Arkin 15, ISS] 
A. TIlyMAN, a witness on behalf of the defendants, betig first duly 
sworn, Was examined in chief by Mr. Banning, and deposes and 
says as follows: 


OAY QJ. 1. Please state your name, age, residence, and oceupa- 
tion. 
A. A. Hyman; cigar manufacturer; Chicago. 
Q. 2. Are you manufacturing any cigars ? 
A. No, sit. 
(do). Simply the leaf-tobacceo ” 
A. Simply the leaf-tobaceo. 
(). 4. Please state whether you are acquainted with Abraham Rob- 
ISON. 
A. Yes, srr. 
5. And his brother, Isaae Robinson 7 
We know both brothers 
d. 6. Are vou acquainted with their reswWeating apparatus 
A. Yes, sir. 
i$ lor resweating leat-tobaceo 7 
A. Yes, sir. 
? ’. Lied you ever have the nb resWeat anv for Vou 
A. Yes, sir. 
J. eh, llow Mant V Citses did Vou have them resweat 
A. Kleven cases. 
(9.10. How much did they charge vou per case ? 
A. Kither four or five dollars: TP don’t reeolleet > Dhravern’t wot thr 


ge Dies 


? L | Was it resweat at their expense « r Vets ? 

A. At their CN Perise 

(). 12. Then the tive dollars included the cost of sweatin 

A. Not additional: ves, sir 

(Objeeted to the testimony as immates 

(). 15. Please state what business they were in at the time th 
SWeiut t hiese eleven Cases 


A. At the time thev were resweated Mr. Robin te 
mv plac and said that le bad a new process for rm 
which at wruaratites ter SWet Teoteiceo trettay thicany piawlllu 
L niited stites \\ hen nT liad threes - Pees Weeuble i | x) gai: 
cents a pound under the ot oe thes 
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(). 15. ILow was that” 
590 A. I can only say that I sold it 9 cents under the price the 
sume case cost me; I could not sell one case at all, and | 

threw it out. 

(). 16. Do you mean that it would not sell? 

That was spoiled. 

(). 17. Did Robinson Brothers resweat this tobacco for you as a 
matter of friendship or of business ? 

A. It was a business transaction. ao 

(). 18. Do you know whether they were resWeating for others ? 

A. Yes, sir. 

(). 19. In your business do you sell any leaf-tobacco that is unre- 
sweat? 

A. Yes, sit 

(). 20. Do you sell any Pennsylvania, Olio, and Wisconsin in that 
way ? 
A. Yes, sir; IT sell Pennsylvania, Ohio, and Wisconsin, 
(). 21. Is it fit for wrappers before being resweat ? | 
A. Yes, sir; it is fit for wrappers before being resweat. | 


Cross-examination by Mr. Munpay : : | 

X Q 22. If it was unfit for wrappers you couldn't sell it, could ; 
you ? 

A. I don’t know what you mean. 

XQ. 25. You say vou sold some Olio, Pennsylvania, and Wis- 
consin Wrappers which were fit for use as Wrappers Ina cigar, how, — 
if that tobacco Was unfit for wrappers Ina cigar you can't sell it? 

A. T could sell it tor binders and fillers; if it isu’t a wrapper you 
can use it as binders. 

XN (). 24. Take a case of wrappers of good quality—that Is, a whole 
case—make it up in the same grade of cigars ? 

A. That is the kind sold manufacturers, and they make it up dn ae 


Havana or seed and ILavana Clyars, and some fine seed clears and 
sume common clears. 

XQ. 25. That is to say, the tobacco can all be used for some pur- 
} se or other t 

A. All the tobacco can be used for some purpose or another ; there 

Is ho miustake about that. 
Oo] X ‘). 26. About how much of a case of rood Writp pers eould 
you use for first-class cigars ? 

A. According to the man being a manufacturer: seme manu- 
facturers used little less than anothe r. ~y 

X (). 27. Ima; vine a case of tobacco—a case of WRabpers, =O called— 
that 1s, 1”, eee “Vly; ania leaf: how muelh of t hat Ciuse would be the first 
best quality in the case, how much second best. how much inferior, 
and how much poorer? 

A. There never can be four classes if the class of wrappers is as 
vou sav; there are tine selected Wrappers—usually over two-thirds 
of wood, first-class w rap vers In it. 

XQ. 28. And the balance would be inferior ? 

A. No; the two-third = could be used for secd and Havana cigars. 
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XN Q. 20. And the two-thirds would be what you would call good 
for secd or Havana, and the other for a common seed clyar r 

A. Yes, sir. 

XQ. 50. That proportion that is usually good wrappers ? 

A. Yes, sir; there is guminit. You were speaking of good wrap- 
pers; there are good wrappers. 

XN Q. 31. Ina case of good wrappers there would be two-thirds of 
good wrappers and the balance inferior wrappers ? 

A. That could be used as wrappers; two thirds would be good for 
it good clear and the other for a commion car. 

N Q). 52. Take a case of wrappers of infertor grade to that 

A. That is working-up stvle, where the manufacturers use all 
kinds together—that class= of crowned, 

XN QQ. 55. That is, the inferior goods are usually resweat ? 

A. Not exactly brite rior vools —thrsat is, a Ciuse thisat Is called preli- 
clled; that class of goods never gets resweated 

\ (). Of. The kind of woods thrat vet resweal d, but is there any 
rade higher than the three? 

A. Sometimes there is a whole case running through that has ne 
Inferior in it. 

\ (J. oo. Lhat would be an accident? 

A. Not an aceident: sometimes thr tobaceo in rood SCUSOTLS 

oo2 Is dark enough and quality wood enough : itis mot necessary 

to be reswented., ; 
(36. Who do Vou se Hl unsweat leat to 
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A. Mr. Robinson never made any explanation. 

X Q. 48. What was the condition of the tobacco when you got it? 

A. It was burnt out; it was spoiled so that it had to be sold for 
tillers. 

a & You lost considerable money on it” 
QO” A. He Ptr before it was resweat, for each ¢ ase, do cents 
a pound; he wouldn’t buy it after the process. 
X Q. 50. How was that? 
A. Mr. Robinson, he offered to pay 55 cents a pound for tobacco 


which we had to throw out after it was resweated. zat 
XQ. 51. What kind of tobacco is that ? 
A. Pennsylvania; tobacco which you can resweat by stove, through 
the heat from a stove; that is the easiest tobacco for resweating. 
X Q). 52. Your customers didn’t like it? 
A. Well, they couldn’t use it for anything else, except that Mr. 
William Hobel \\a ompany bought it for fille ‘Ts. 
X @. 53. What was the matter with this tobacco that you sent to 
him, that it happened to be spoiled in the resweating ? 
A. It was as wood il Pennsylvania, one, tWo, and three sIzes, as a ’ 
nan ever resweat. 
X Q. 54. Did you sue Mr. Robinson ? 
A. 7 sir. 
X Q. 55. You brought suit against him for spoiling that tobacco ” 4 
¥ Cs, sir, 
(). ob. What has become of that suit ? ) 
It hasn't been tried vet. ote 


(). 97. Mr. Robinson delivered that tobacco and you took it? 

No: I didn’t. 

(). 5S. How did vou happen to know ? 

Ile shipped it before | knew it. 
Q). 95% T thought vou satd he resweat it at vour risk ? 

No; he guaranteed to take the risk before it was resweated. 
(). 60. Did you pay any price that he might ask ”? 

[ have not paid him; no, sir. ’ 
). 
t 


tt ee ed ed ee ee 


(). Ol. In est tiinating the loss at nine cents a pound, What do you 
fix the price of tobaeco at? t 
A. T don't understand that question. ! 
Dod XQ. 62. You say you lost nine cents a pound on the to- | 
baceo ? 
A. All that which was lef 1 
i 


Mr. BANNIN. 


Ag (). \W hie hy Wilk pot Wholly spoiled ? 


A. Yeni sir: which was not wholly spoiled. 


Mr. Munpay 


X Q. 65. Then, still of that which was not, and which vou have 
lust nine cents a pound on—that which vou said the process did? 

A. All that TP sold, I sold at ten cents a pound. 

QQ. O4. Then Vou estimate vour loss at nine cents a pound 


2 Bas 
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A. It was worth more than 19 cents a pound in eash; that is what 
I paid for it: [paid 19 cents a pound. 

X (. 65. Now, Mr. Hyman, if it had been properly resweated, as 
Mr. Robinson promised to resweat it, whit would it be worth 4 

A. The cases are worth, before it was resweated, from 35 to 40 
cents a pound, and after it was resweat it would not have been any 
Increased In price. 

X Q. 65}. Was it worth 35 to 40 cents a pound for making cigars, 
or any other purpose ? 

A. Yes, sir; because [ was offered that iv Mr. Robinson. 

XA (). 66. Offered by Mr. Robinson ? 

A. Yes, sir; offered by Mr. Robinson before resweating. 

XQ. 67. Did Mr. Robinson tell vou he was making an experi- 
ment of the tobacco ” 

A. Ile wis resWeating before | sent mine. 

X (). OS. Lic he tell you what he did with the tobacco ? 

A. No, sir. 
XQ. 69. Did he show it to you” 

A. lle showed mie his process anid told me it was a fine Process 
for resweating, but after it was resweat and spoiled T asked hin if 
that was lis fine Process, and hie lathe doin my face. 

XN (). 70. Did he tell you that le was experimenting on your to- 

baceo ? 
Bod A. He was not experimenting: he couldn't have been ex- 
perimenting (rl) my tobacco, as ti liad reswWweiut tobaceso lonige 
before mine. : 

\ (). res Resweat tobaceo for Val r 

A. | dont know: if hie continties to resweatl any tobaece for other 
partie ~Btlic way hye resWeal dine those puitiles are eithy Pr Crazy or 
polly crazy. 

\ ( ed You say vou Wasnt treated rierhit by \Ir Reolbimson ? 


) 
A , 
A. | dont su that he didnt treat me riertit | lisa nothing to do 


with lium: we never hisadd any hard word- he didn't resweat the 
tobaceo successfully, 


(). 73. And vou brought suit against him to recover damages ? 
Yes, sir: 1] did. 

{) fc You dont know of his I Vidic Spo] eel tobaecce of othe rar 
| heard afterwards that Te |) tle] eco afterwards 

(). 7). OU only heard so” 


Yes, sir. 
) 4 OD. You dont know Prony Vou] wr krowled re 
No, sir: [never sent him any mor 

‘) -. Now, vou sia thi tobaces \\V = “| if a. 


et “iT. 
i. «ou What difference was it 
It was what we ca 
X SO. Deseribe it. 
A. That is, vou cant bend a single leaf that vou could take a 
wrapper or binder out of 
XQ. Sf. Did vou trv all the leaves 
A. I wont “ay that | tried all the leaves, for thr cords wouldnt 
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stand handling. Mr. Robinson came tothe house and said to leave 
the goods stand a week without touching it; the week passed, and 
he looked at the goods, and I asked him if that was lis fine process 
of resweating tobacco. We had to throw away the coods ; it was so 
tender it came to this. 

X Q. 82. Then he laughed ? 

A. Yes, sir; he laughed. 

X Q. 83. That didn’t seem very funny to you ? 

A. No, you bet it didn't. 

X Q. Sf. That was natur: ally caused by putting the heat too high, 
wasn't it? 

A. He burned it up. 
5d6 X Q.85. Did you let that tobacco dry out before you tried 
it? 

A. After the week was past I went according to his direetions. — | 
picked out the tobacco that was good for anything; at least: we 
thought we would have some that was good for wrappers; we 
couldn't find enough worth while foraclass of wrappers; it wasso burnt 
out that there was nothing left but the stems, that were thrown 
away, and the rest was sold to Mr. Hobel. 

X Q. 86. What is the name of the firm ’? 

A. A. Hyman. 

XQ. S87. A. Iyman, alone? 

A. Yes, sir. 

X (). SS. W haat object did you have in having that tobaeco re- 
sweat ? | 

The tobacco was dry, and was, which is unusual for Pennsyl- 
vanla, very light-colored tobacco. 

XQ. S& It was not exactly like the ordinary tobaceo ? 

A. It was a finer grade than the ordinary tobacco. 

rn Q. 90. Then there was something unusual about it? 

There was nothing unusual about it, except that it was lighter 
In pe 
0.91. You Say if was dry 4 
Yes, sir; It was dry. 
). 9. You knew whe ther that tobacco was very lielit aor hot 
he first pli cet | 
Yes, sir. 
(). JS. Did you know 
i! 
I" 
d. 


a 


f your own knowledge by turning or 
handling? 

A. 

\ | 
tobacco ever went through the first sweat ? 

A. Yes, sIr 

\ (). y. llow do vou know ? 

A. 1 told you before: tobacco has never gone through anv sweat 
which will be eTeen or vellow. 

X (). (My Died vou first see that this tobaeeo was verv ] chit 2 

A. Lig ' 

Doe X (). 


rom the ease you will see whether the tobacco is light or not 
4. Dic vou know ot Your own knowl doe if this « Ci Cc of 


ee 


ht color and green and vellow are very i erent, 
i. Now, Mr. Hyman, did vou know where that to- 


) 


‘ 
‘4 


baceo came trom 


See 
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A. Yes, sir. 

XN Q. 9S. Did you know the man that raised it? 

A, No, SIr. 

XQ. 99. Did you know that was Pennsylvania tobacco ? 

A. Yes, SIT’. 

X (). 100. Tlow do you know it? 

A. Virginia tobacco looks altogether different than Ponnsyvivania 
tobaceo, and hus a different flavor. 

X Q. 101. You say this tobacco was light for Pennsylvania ‘ 

A. Please say it over. 

XN @. 102. Did you say this tobacco presented a different appear- 
ance than Pennsvivania tobaeco usually does? 

A. I dont know that it did. 1 usually sweat it. 

XQ. 105. Did vou say that there was something unusual about 
this tobaceo ? 

A. T have said that the tobacco was unusually light colored for 
Pennsvivania tobacco. 7 

N Q. 104. Ts not the unusually light colored a mixture of Con- 
necticut and Virginia tobacco ? 

A. Connecticut and Virginia lean more into vellow colors, but 
has a different feeling than any Pennsvivania or any sweet-leaf 
tobacco thrsat Is pack dl 1th CAUSES, 

XN @. 105. Well, is the Virginia and Connecticut lighter or darker 
than Pennsylvania? 

A. Some ts lighter and some is darker, and some vellow, 

XN Q). 106. Did you examine all this tobacco before you sent it to 
Robinson ? 

A. Yes, sir. 

XN). 107. eve rv case of it? 

‘A. livery Case of it. 

N @). 108. What would that unusually light Pennsylvania tobacco 
have been worth for cigars if there had been nothing done with it, 
ana if if hice been rracaede hy) 1k CIGFUrs Whi I} vou wave it to \lr Rul 
Mison ? 

A. IT will have to refer to some answer that [T gave before. that I 
was offered by Mr. Robinson— 

\ () LO, What would the tobaceo lave been worth to 
DOS be made up into clgars—that is, to retain the unusual 
lielt colo) | 

A. Do you mean the whole lot running 

XN @). 110. Toimean the wrappers 

a 


? , , 
, ’ +? : ’ : } ‘ 7 
asked YOu Ii - Prbevcad at at Wirieeie® Jeet OF Olle or TWwo 


; 
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X Q. 113. Tam supposing now nothing could be done to darken 
it, neither painting or resweating, In any way. 

A. Then they use that unusual light tobacco as binders, but if they 
need dark tobacco they prepare that same tobacco so that they 
keep ita week or two weeks boxed, and the tobacco will get dark 
hy itself. 

X @. 114. It would have to get dark before it could be used for 
clears ? 

A. No, sir. ' 

X (). 115. Phat tobacco of the unusual light eolor that Vou spoke of 
wouid have to be made dark either by painting or by resweating it, 
or let it get dark itself, before vou can use it for cigars. 

A. No, sir: for a man often has trade for light cigars. 

X (). 116. Is there any trade for light cigars ? 

A. Yes, sir; there is trade for light cigars. 

XQ. 117. You think cigars made of that unusual light tobacco 
could liave been sold, do you ? 

A. Yes, sir. 

XQ. 118. Tlow much less would they bring ? 

A. They would have brought 50 cents, the way it was: 

XN QQ. 119. Thirty cents apiece for cigars ? 

A. Thirty cents a pound for the tobacco. 

X 120. How could vou tell whether this cigar could be sold or 


A. That is none of my business, 
5a [XN] @. 121. You have no opinion about telling you rself? 
A. No, sir: T haveno opinion about cigars.  T wish to state 
right here that the tobacco was full ef gum, and any tobaeco that 
contains a great deal of gum is made a great deal better. 
X @. 122. Have vou anvthing more to state ? 
A. No,sir: T have not. 
Redirect examination by Mr. BANNING : 
R.o2 (125. Tha pertion of a case of fine wrappers should not be 


usedoas Wrappers for the finest kind of cigars, will the bal- 
anee of the case, or any portion of it lye rena red fit by resweating 


\. Yes, sir: it could 

. 1). Q. 124. In what way? 

A. A manutacturer who has got that tobacco will get a case and 
let it lav fora Week or two weeks after the natural process In the 
l wav of reswe; r tobacco and the tobacco will ret dark itself. 
Kh. 2D.) deo. Without subjecting it to any artificial process of re- 


4 1). i>; Bae. How mig dows it take by this process of resweat- 


A. That is according to—. If a man has a good tight room it 
will sweat In a week. if he las not vot a tiorlit room and lets it lav, 


it may take 14 to 16 days. 
lt. }). \) be After putting it through this natural process of 
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sweating Is it as good or better than putting through this artificial 
process? 
| A. It is better, as that has no smell of steam, 
lt. 1). (). 12S. Are dark colors produced bea that way 
| A. That produces dark colors in that way and the tobacco is net 
tender. 

lt. 1). (). 12) State whether there is a demand on the paart ol the 
public for light-colored cigars ? 


A. Yes, sir. 
- (). 50. When was it that Robinson resweat that tobaceo for 


vou ? 
: A. I think in January, ISSO) 


| 
| A. TEY MAN 


DOO APRIL 1. ISS] 


Joun C. Meyers, a witness on behalf of the defendants, beine first 
duly sworn, Was examined in chief by Mr. ‘TP. A. BaNxine, and de- 
poses and says as follows: 

e, residenee, and occupeition 
A. John ¢. Mevers; Chieaweo: tobacconist and choar nianufacturer 
2. Are vou acquainted with Abraham Robison ? 


) 
° e 4 . 
A. T know him siightly. 
Q). 5. Plarmtil in this suit’ 
A. Yes, sir. 
(). 4. Please state whether he ever resweat any tobaceo for vou 


(201. Please state vour mame, ay 


} 
— 


) : 
A. Ile has resweated for me twee cases of tolueece 
> Lwoeases of leaf-tobaceso 

A. Yes.sir: two eases of leat-tobaceso 

(Job, low did he come to resweat that for Vor 

A. Ile came over thi i. sunne iske Pre vlaethver Wotthedtit ticave 
One tobaceo res-Weal showed bidtna thoes esases thysat bacued, canned Uae 


’ 


sclected two cases out of thelotoand TP sent them up aceeordine to qeres. 
rent to lis place tobe resweat 

(9.7. Where was that” 

A. lt Wils on Dearborn street l thi ix tL Wil Loo cata? deo. aero thas 
wav from I2 and 11 

Q.8. Did he resweat them for 

A. Tle resweat them Ves, Sil 

() ‘y Please stiite: iow mueh You Were to RAV TN mer eis leer 
reswenting those two cases ” 

A. The agreement was five dollars 

‘) 10. Was that what le asked vou 

‘A. Yes, sir: that is what he asked 1 

Q) 11. Please state whether this wa 
Whother he resweated those cases for vou out of friend 


’ ’ ; 
. ’ 
thine of fracal Pia! 
bi i ' ‘ - 
— 
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A. Mr. Robinson himself—that is, Abraham Robinson. 

(). 13. What was the effect of the resweating on these two cases of 
tobacco ? 

A. They both were ruined and spoiled. 

(). 14. What became of the two cases ? 

A. I had him keep the cases. 

Q. 15. And did he keep the cases ? 

A. He did after paying me 8200. 

(). 16. Was that the value of the cases? 

A. No, it was worth more; it had cost me more. 

(). 17. Did you ever see Robinson’s process for resweating ? 

A. I have. : , 

ry 18. Ilow was it operated ? 

There was a large round tub; in that was an inner tub. 

> 1%. When was it when Robinson undertook to resweat these 
two eases of tobacco ? 

A. That was in the summer of 1S7% 

(). 20. About what time in the summer ? 

A. It must have been in July or August; T can’t say positively ; 
it was either in June, July, or August; [don't know the exact time. 

Q). 21. Which month do you think it was in? 

A. Well, that is when he paid: me for the two cases; [ think it 


was In August. It must nave been after the resweating was done. iy 
[ cant vive the positive time unless | look over the books. | ecan- 
not remember the exact date; that is what [I remember. 

~ 


Cross-examination waived. 


JOHN C. MEYERS. 


Arrit 13, 1SS1. 

JacopSerren,a witness on behalf of the defendant, being recalled, 
was examined in chief by Mr. BANNING, and deposes and says as 
follows : ° 
oo Q. 1. You have testified in this case before, have you ” 

A. Yes, sir. 

(). 4 In your other testimony Ol} the accounting, you spoke Ol 
thre « hundred and nine tv-e ivlit cases of resweat tobacco being for 
vourselves ; please explain what you meant by that statement. 

A. I meant tobacco that we resweat for ourselves and tobaceo that 
Wwe sold to [other] parties, 

().5. Well, this tobacco which vou say was resweat for yoursel yes— 
how was that tobacco sold or disposed of ? 

A. To our customers. 

(). 4. In vour trade ? 

A. Yes, sir. 

().5. Do vou mean that those three hundred and ninety-cight | 
cases were used or manufactured by you into cigars ? 

A. No, sir; they were not manufactured into “yy gh —not by us 

(). 6. Please state how much vour firm charged, in addition to the 
regular market price of this resweated tobacco, bet fore it Was un- 
sweated, on account of resweating ? 


ee ee + 
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Objected to as Immaterial, 
A. We generally would include the CX prehise of sweating. 

(). 7. Tlow mueh difference per pound did vou sell it for? 


?. 

A. About a cent a pound. 

(). S. In your deposition taken in this case before the reference to 
the hiaster, In respolise to cross-<juestions, vou repeatedly spoke of 
the sweating of tobacco as bene au very lrnprortant thatter: please 
explain yourself, 


—= (Objected to.) 


A. IT haven't changed my mind as to that. | figured that on the 
large quantity of goods; | dont know low many cases, perhaps 
OU.000 cases, that are sweat throughout thie country at, say, itty celts 
a case; it would be a great sui realized out of this invention. 

Q).o) At fifty cents a cause 7 

A. Per case. 

(). 14). Please tite Whrethae r you have rade il change ith 
DOs VOUPF process <inee the decision in this ense. 


(Objected to as Immaterial.) 


A. Yes, sir; IT have. 
(Q). 11. Under what patent is yvour swea 
under Whiat pecatenit are Vou Dow swe tinier te 


‘A. Lo naeds r thi Porrred ye k porate ye : Durdick ane cotta rs, | think. 
(). I? What is the date of that pret rit thie Ve ar?’ 
— A. 1S6o. [ think, June 2vd: Lam not sure. 
(). 1s. Please “tute what pera nits tinier thre irrahvement with \lr. 
S. Phillips, of New York, vou had the right to use? 
A. We havea right to use all Phillips: pritents ; his proate nt of Se pot. 


> ISTH. and others 


t-lhouse cotstruete dd. and 
” 
eek eee 


c. 


(). 14. Please state whether you subjected vour tobacco to any 
preparatory process before putting it into the sweat-house. 

A. Wi diel, 

(). lo. Please state how thraat preparatory Process OF treatment is 
applied 

A. We case In ammonia, ammonia causes it to sweat more readily, 
<o much so that vi ry often we have tobaceo that is sweat Compl te 
we 


before it woes Into the sweat 


‘i 
‘ * 


Sa a _——! -- 


a : re i 


iat effect, if any, does it have on th: 
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ob4 Q. 19. In respose to a question put to you in your first 

deposition taken in this cause, you spoke of having probably 
sweat five hundred cr more cases of tobacco; please explain what 
you meant. 

A. I meant that was about the number of cases that we resweat 
since we Were resweating with the old and new process. | 

(). 20. That is the number that you resweat altogether up to that 
time? 

A. Yes, sir: that is what I meant. , 

(Q). 21. Did you resweat any such number sinee the 10th of De- 
cember, 1879, up to the time you made that statement ? 

Objected to as leading. 

A. No, sir. 

(). 22. Please state whether if a case of wrappers has any portion 
of it which, owing to some defect, is unfit to be used for wrappers, 
that portion by the act or operation of resweating can be rendered 
fit for use. 

A. By resweating it does not necessarily make wrappers of it, but 
destroys more wrappers than it makes, as far as the wrappers are 
coneerned, 

(). 25. In two cases of wrappers of exactly the same kind of to- 
baceo, one of which is resweat and the other unsweat, which will 
produce the ereater quantity of leaf-tobacco that can be used for 
Wrappers ? 

A. The ease that is not resweat will vield the most. 

(). 24. Whi is this? 

A. Because in resweating it vou will certainly make some of it 
tender, and in handling it there are a great many leaves broken and 
destroyed, 


Cross-examination walved. 


JACOB SUTTER. 


Arnrit 15, ISS]. 
A. SErrERT, a Witness on behalf of the defendants, being first duly 
sworn, Was examined in chief by Mr. T. A. Baxnnina, and deposes 
and says as follows: 


QJ. 1. Please state vour name, age, residence, and occupa- 
AHO tion. 
A. A. Seifert: traveling salesman of Sutter Bros. ; Chicago. 
). 2. What are you selling for them ? 
A. Leat-tobaceo. 
(). o. Where are vou traveling? 
\. Through Michigan and Canada. 
(Q). 4. How long have vou been traveling for them ? 
\. Altogether about two vears and a halt. 
(). * State if Vou have SveTr sold any tobacco—anv leaf-tobace pum 
for them that was resweat. ; 
A. I did sell some. 


(). 6. Have you ever sold any that was unsvweat ? 
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A. Yes, sir. 

Q). 7. From, say, about the 10th of December, IST, up to the 
present time, about how many cases of sweat and how many cases 
of unsweat tobacco have you sold for them ” 

A. I sold 180 cases unresweated and 105 bales unresweated. 1 
sold 25 cases resweat tobacco by others, not Sutter's, and IS cases re- 
sweated by Sutter Brothers. 

Q). 8. During the time | have mentioned ” 

A. Yes, sir. 

Q. 9. Please state how you got these figures that vou have just 
given ? 

A. I have taken them out of my book, my order-book, exactly as 
they ran. 

(). 10. Please state how much vou charged over the regular market 
price which this resweat tobacco would lave sold for before it was 
resweated on account of its being resweated tobaceo. 

A. We charged one cent extra, but in some cases where we have 
a good customer and the tobacco was very well cured we often re- 
sweat it without extra charge. 

(Q). 11. One cent a pound on account of resweating ? 

A. Yes, sir. 

(). 12. Please state whether there is any demand for light-colored 
unsWweat Wrappers for cigars. 

A. Lately the demand has been more for light goods. 
Ot (). 3. Was there a demand during the Vear prist lor ligelit- 
colored goods as during the present? 

A, Yes, sir: there Was Sorc, burt shot quite <0) large cs Tow, 


Cross-examination by Mr. Muxpay 


X 2 lt. Where is that order-book ” 
\. | have it here. 
XQ). 15. Let me look at it, please 
A. That is it. 
X @. 16. That is your order-book ” 
\. T hat ds my order-book., 
XQ. 17. Does it contain minutes of all the tobaece vou seld) for 
Sutter DB rothe rs from the time mentioned ” 
i 
©. 38. & wich order is numbered separately ? 


& 


a. = 
XN @Q. 
A. ¥ 
\ () 1 E hs ive at re ore der number ty" fWweoeuses resweat at forty 
four cents; two Cases unresweat, forty-two cents: does that indicate 
thiat Vol soled tWo cuses resWweiutk terbocae con cal 1 | eents ? 

A. These were only samples LT had to sell: these were mot cases 
sold: that Is the memoranda Of -s iDua pole 

X QQ. 20. Then vou asked Mr. Fox forty-four cents for resweated 
tobaceo 

A. Yea, sr. 

XQ. 21. And forty-two cents for unresweat ? 


A. Yes, sir; they were different kind of goods: the forty-four cents 
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was Pennsylvania, and the forty-two cents was Connecticut; they 
were different kind of goods altogether. 

X Q. 22. Now, Mr. Scifert, that is the only place in the book where 
I can find any indication or mark denoting resweat tobacco; will 
you please tell me what marks are the indication you have marked 
down here to denote resweat tobacco and denote it from that which 
is not resweated ? 

A. Whenever I had an order [ know from the sample which I 

have got in my trunk which is resweat, atid I know which is _ 
D67 resweat hy Sutter Brother and others. | have ho mark in) 
my memoranda; the number in my book is the same as the 

number of the woods. 

XQ. 25. By the number of the goods you mean the number of 
the case? 

A. Yes, sir; each case has samples; the samples carry the same 
number as the case. 

XQ. 24. Then you are positive from your memoranda tn this 
book as to the tobacco that was re=weat ? ? 

A. Yes, sir; I am. | 

XQ. 25. There is nothing in this book to show what tobaceo was 
resweat and what not” 

A. There is some, | believe—one or two which [ made memo- 
randa of. 

X (). 26. Why should you make memoranda in some goods and 
net in others” 

A. It is mostly an accident; it is not necessary to put it down 
Which is resweat and which is unsweat. 

X (). 27. You remember each one of the 221 cases that vou sold, 
do you? 

A. I do. 

XN @). 28. Please give me the numbers without looking at that 
book. ‘ me 

A. Well, that T can't do. 

XN 4). 20 Well, [if] you can’t remember the number of all the 
Cases, pl dase GliVe the namber of one case. 

A. T can't denote the tobacco by the number: [denote by the 
number [sold it to. | ean “LN What kind it was to eacd lot. 

XN Q. 50. Then vou don’t remember the tobacco by the number of 


“Pedi ) 


~~ 


the case. 
A. No. 

(). 31. You remember by thi person you sold it to? 
Yes, <1r. 

Q. 32 


tobacco to’ 


2. Now, how many different people did vou sell this resweat 


a 


v4. Tlow many can you remember” 
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A. I ean remember without the book about half of them to whom 


I have sold. 


OOS X (). 36. Now, can you tell by examining your book just 
who buy unsweat tobacco and who buy resweat tobacco ” 
A. Every one. 


) You could do this by looking in your book ? 

Yes, sir. 

d. oS. And you could do it without the number of the case? 
| dont understand the last question. 

L 


3% Tow would you do this—you don’t remember all the 


x (). 40. a would carry you back with that same case 
over a Vear 
A. Yes, Sir. 
XN @). i. By What mark in this book are vou enabled to state when 
the sules were risade to 1 cr mber LOth, Sc), To mien ? 
? A. IT don’t have any particular mark. 

X\ (). ee Show hic the first sal since L deve miber LOth—on or about 
December 10th. Order number 25. Is that the first one vou rade 
Which vou Were asked to make, December Lath, IS,S)? 

A. Yes, sir: that is exactly right; from order 25, 

\ (). be. Now, SC ore r hunmiber : fH) to Jolin \ose 6 three « cases of 
tobaceo, two bales of this “A™ and two bales “ Tra.” 

A. Yes. sir 

\ () 1}. \W as that thine e cases of torboen cosweatl or ubsweat ? 

A. Uns weat. ets 

XQ. 45. What kind of tobacco was it? 

\ They were cigar-wrappers, T believe, that cost 15 eents a pound 
Was | correct ? 

X @). 46. Yes, sir: only it sold at 16 cents. 

A. They sell from about 15 to 16 cents 
\ 


. Q). 47. there is an order to Mr. LoS. Yates, one case fine wrap- 
yy rs: Waials that resweat 2 
A. ve ., SY, Whi re Is bie ltl Whit enty 7 
XN) ES. Owasa, Michigan: [ believe the name is L. bk. Yates? 
A. That is it: Ves, <r 
\ (). iM) One case of tine w rappers was that resweat or un- 
sweat 
A ie ete en 
i \ iF YO) One case of rined Was that sweat or not ? 
A Thea Is resweat 
aI There isan N° peneil: what does that mean ? 


) 

i pened mark 

>» 62 Yeu ais 

That means resweat 

©. nd. You made a sale right after that to William F. W itpopele 


X Compa ny 


XN (2. ob One case of Connecticut wrappers: was that resweat? 
. = 


‘ 
a 
et Plt tWo Cases: Ole Was resweat, one Was thef 
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you will find a case there marked, I believe, at 25 cents; a case of 
Ohio that was resweat ; one case of tobacco was unsweat, and I sold 
two bales of Ilavana at the same time and one case of scrap; that 
is the whole order. Is that correct ? 

XQ. 55. That is right. The ease of Ohio was resweat, at 26 cents, 
however, Instead of 25. 

A. Yes, sir; there is a margin of one cent in large orders ; that is, 
one cent less. 

X Q. 56. Did you sell a ease of tobacco to G. bk. Burroughs? 

A. May Fo over and see the book ? 

— 42. Bi. Certainly. What is that case of tobacco, bill 159” 

A. ‘This was only a memoranda; not a sale. 

X (). 58. That was no sale ? 

A. This was no sale; that is only a memorandum. 

X (). oe. Right after that you sold several cases of tobacco in 
Milanste to F. T. Phillips? 

A. Ten er. 

X Q. 60. For which you got 50 cents; was that resweat or not”? 

A. Yes, sir; it was resweat. 

X @. 61. [It was resweat ? 

A. Yes, sir. 

X (2. 62. That was case number— ” 

A. It was a Pennsylvania, resweat by Sutter Brothers. 

. 065. Case TELOAA; resweat by Sutter Brothers ” 
es. sir. 

O64. That was Pennsylvania wrappers ? 

es, SIP. 

69. Milanste is in Michigan ? 

A. Yes, sir. 
aye X (). 66. That to oacco sold for 50 cents a pound 4 

A. Yes, sir; it was. 

\ (). OG. You sold right after that another case at St. Louis to 
Allen Wessel ” 

A. Sane Cise, Sale price, 

X (). 6S. Please v1Ve me the number of that case. 

A. The rytarnado r of the CUS from the book, 400 ° the number of 
the woods, IS7; 4doOis the weight; S7 is the tare of the case; 4150 Is 
the we rer tit of the cuse—ls aves LOO, net. | 
OF Tam atraid [ didn’t cel the correct deseription of this 
3 at vou sold to Phillips. Please give me that; sold to F. T. 
Phillips. 

A. Number, 744: weight, 494; tare, 9b: 400, net. 

XN @). 70. This case that vou sold) to Wessels is number 755; 
welght, 487: tare, Si; 1s that right? 

A. Yes, sir. 

XQ). 71. Now T wish vou would take this book and give me a list 
of tobacco resweat by Sutter Brothers. 

‘A. can do that. 

XQ. 72. Give me tirst the number of the ease, then the weight, 
then the tare, then the name of thr Person Vol sold it to, then the 
price tor which it sold. 


\ 
A. 
: 
A 
\ 


OF oP SO tS 


Crist’ 
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A. One ease; 252 is the number; 486, weight: S6, tare: Albert 


Smith, London: price, 45 cents. 


X QQ. 75. What kind of tobacco was it’ 


A. Pennsylvania. One case; 304 is the number of the case: 


IS], weight; Sl, tare; 4S cents; to BE. UL. Merritt, Tecumseh. 


X (). 74. What kine ot tobacco Wiis that? 
A. Pennsvivania. | have hot the number of this case: 1 Was 


shipped by the house, as IT had no sample at the time, and [ dichn’t 
enter it . my book. 


XQ. 75. Did you have the weight and tare entered? 

A. To ite Was It sold’? 

X (). 76. KR. Wennede, Tecumseh. What was the price ? 
A. Thirty-five cents. 

X . ai. What kind of tobacco ” 


A. Pennsylvania. 


dil X (). 7S. What was the time of that sale? 


A. I can't tell. 

XQ. 79. About when’? 

A. About in December. 
d. SO. December, ISTO” 
Yes, sir. Case number 118, 472. SO, 27 cents 
d SL. To whom was that sold ? 

JV ". Martin, lona, Michigan. 
Qs 2. What kind of tobaceo ” 
( 


(). So. Next? 
One case to Willian TL Whipple & Co. Osa, Ohio. wrappers. 


I sent order home tw the house te fill. as | lisaed hie scutnpel te fill. 
ana they wanted that at once. 


\ FB S4. What was the price? 
Twenty-six cents. 
N @. 85. About when was that ordes 
A. About hebruary. 
\ (). Sh. PSsu” 
A. Yes, sir: January or bel hairy, Psst) Phe next to F 1 


Phillips, 744, 294, SH, SO cents, 


N QQ. S87. [Is that to PF. TPT. Phillips, Milanste, Miehigan—75s, 487, 
Aaron Wessels ” 

A. Yes, sir: fifty cents 

\ () [SS]. That is two eases that wou sold te lim What kiod of 


tobacco Was that’? 


A. Sold two cases; yes, sir; Pennsylvaniz 
X Cd. S:. Shes were the two cases that vou spoke of 3 
A. Yes 
\ Cp. cM) Wel lonext” 

A. 62, doo, S84, 24 cents 

\ () G1. Whom to” 

A Aaron Wessels 

XQ. 82. What kind of tobaces ” 
\. hic 

XQ. th. Next? 
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>.) 


A. L. Myer, Detroit, one case Ohio, number 160, 470, 58, 52 cents. 

X Q. 94. Next? 

A. W. J. Randolph, Ypsilanti, case 591, 195, 92, 52 cents, Penn- 
sylvania, who wanted the case resweat by Sutter Brothers. 

X Q. 95. Is that all? 

A. To Joseph Smith, London, case 322, 500, 95, 50) cents, Penn- 
sylvania. 

X Q. 96. Joseph Smith, London, that was? 

A. Yes, sir. To Kelly & Son, London, case 324, 521, 91, 46 


cents. 
olZ X Q. 97. Pennsylvania’ 
A. Pennsylvania and Ohio. Meeker & Company, same 


place, London, case 52, 489, 80, 25 cents, Ohio; to G. L. Brantford, 
Canton, case 318, 495, 88, 40 cents, Pennsylvania and Ohio; We- 
nendo, 62, 498, 9S, 55 cents, Pennsylvania; to Mayer & Company, 
Toronto, four cases of Ohio, at 26 cents, 490, 460, 90,5, 491, 91, YL, 
490, Sh. 

XQ. 98. Now the next one? 

A. 162. Soo, 84. 

XQ. oo. All at 26 cents ? 

A. Yes, sir. 

X Q. 100. All Ohio” 

A. Yes, sir: Spielly Brothers, Toronto, Ole Cause of Pennsylvania, 
O26, 450, 90, 56 cents: that is all. : 

XQ. 101. That was a case of Pennsylvania’? 

A. Yes, sir. 

). 102. That is twenty cases, Mr. Seifert; cighteen is what you 
said. ‘That is correct, Isnt it, as near as you can make out? 

A. | think SO-—Ves, <r: When | Cave Vou tWo Cuses Tore | will 
say that two cases is what I sent home for: IT had no samples with 
re. 

XN Q. 103. Then that statement of twenty cases Is a correct: state- 
ment? 

A. It is a correct statement. 


Redirect CXatmlnation by \Ir. ID ANNING 


Rh. DD. Q. 108 Plow are you paid, Mr. Seifert? 
A. | sell on COMMISSION, 
Rt. D. Q. 106. You get a per cent. on vour sales ? 
¥ Yes, Sir. 
.. D. GQ. 106. Please state whether your pay is taken out of the 
price of each case that you sold’ 
A. They were taken out of that. 
R. 1. @). 107. Please state how much commission vou get on your 
sales, 
A. | get ten per cent. on al 
eent. on Tlavana. 
It. Ip) LOS. For the twenty Cases that Vou have testified 
973 tous having sold, how much percentage | 
A. Ten per cent. 


) ® A] 
| kinds of sweat tobaceo and seven per 
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Kt. 1. (). 109. Please state whether these cases were sold for cash 
or on time? 
A. On time. | 
Kt. D. (). 110. Please state what difference vou take in prices Ol} 
cash sales or time sales. 
A. On all these fine kinds—on those fine Wrappers ¢ 
KR. D. Q. 111. Yes, sir. 
A. From two to five cents. 
abs I. 1). «). ay? De Vou Theat thisat Vou charged from: two to five 
per cent, More than on those twe Hiv Cises ohn account of their beh nage 
time sales? 
A. Yes, sir. 
KR. 1. (). 11S. Please state whether vou have ever made any redue- 
tien Ol any of these Lwe Hiv causes Obl nceount ol anvthing 
A. | have. 
Rh. DQ. TL. On what account did you make the reduction 7 
A. Shall | vIVe the name ” 
R. D. Q. 115. Yes, sir. 
Joseph Sinith is one 
D. kh. 116. Joseph Smith, of London’ 
Yes, =1r, 
1). {). 117. Plow much reduction did vou make, and why? 
Being tender through the sweat 
. = (). 11s. Deine tender through resweating ” 
‘\. Yes, <r. 
g. DL 0). LIS. State how much vou reduced 
A. Made a reduction of twenty cents a pound 
RR. D. ). 120. Tow much was that sale for, as you have given in 
vour answer to Mr. Munday, per pound: thirty cents, was it? 
A. Yes, sir 
Re. 2. Q. P22. And vou say that vou reduced it 20 cents a pound 
on account of its being tender’? 
: A. Yes, sir. 


’ «ded , , . “ ‘ _% } ‘ .* “— . | e . 
RR ne, ae wtute 1 You nave evel renee ahive Slmpbiar recdduetiody 


— 


A 
A 
I 
\ 


. 
. 
. 
+ 
* . 


it) any other Cis¢. 
A. | bisa rf it ready Theol) too I, J \I. rritt ‘TPecum-~ I 
IY |) ‘) 12> Llow Prati I ready Thee fied Vort] misike thyeere lth Voour 


eiven to Mr. Munday? 


Var Dbbet 
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R. D. Q. 128. At what price ? 
A. At 25) cents. 
. D. Q. 129. What reduction was made there ? 


Coed 


A. About three cents. 

R. DD. Q. 130. Why was that made? 

A. Being too tender from sweating. ( 

R. D. Q. 151. Are there any other reductions that you tind ? : 

A. That ts all. i 
Recross-examination by Mr. Munpay: ' or 


R.X Q. 152. Let me understand about this reduetion. Do | un- 
derstand that the tobacco, after the reduction, was sold for ten cents 
i pound ? 
A. I wish to correct that; it was worth fifty cents, and the reduc- 
tion made it thirty. 
R. X Q. 153. That is to say, the price would be fifty cents if it was 
In good shape ? 
If it had been in wood order it would have been sold for fifty 
cents. 
RN Qo 154k. Tf it had been in good shape it would have sold for 
fifty cents ? | 
A. Yes, sir. . 
A. SEIFERT. d 


Arkin 15, 1SS1. 
Louris P. Serrer, a witness on behalf of the defendants, being tirst 


duly sworn, Was examined in chief by Mr. BaNNina, and deposes 
and says as follows : 


D7” (). 1. Please state your name, age, residence, and occu pa- 
tion. 
Louis P. Sutter; tobacco merchant; Chicago, I]linois. 
2 Y ou are one of the defendants in this case, are you ? 
. 22 
@ IP aa state how lony the firm of Sutter Brothers have been 
selling leaf-tobacco In Chicago. 
A. It will be tive vears on the 5th of next July. 
iP. 4. Please state what kind of leaf-tobacco that firm deals in. 
A. All kinds of leat-tobaecco used in the manulacture of Clyars. 
(). 5. Please state whether you have sold what is called resweat 
tobacco. 
A. Yes, sir: IT have. 
(). 6. Please state whether you are acquainted with Charles 8. 
Phillips, of New York ” 
A. Tam. 
(). 7. State whose process you use in your business to resweat leaf: 
tobacco. 
A. ,d. Phillips’ process. 


( 
i. &. Under il license oft Mr. Phillips 4 


\ 
(). 
A 


‘ 


A. Under a license of Mr. Phillips. 
Q). 9. What patent did Mr. Phillips give vou license under ? 


~ 
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A. Under the ‘76 patent and others, iater ones 

Q. 10. Did that cover his subsequent improvements and patent ? 

A. It did cover the subsequent Improvements, 

(J. 11. Please state what kind of leaf-tobacco that process was 
used to resweat. 

A. It was used to resweat Connecticut, Pennsylvania, Ohio, and 
Wisconsin. 

(). 12. I] mean tobacco that is called wrappers. 

A. It was used to resweat wrappers, principally. 

(). 15. Please state whether the tobacco resweat by vou has been 
subjected to any treatment or operation in addition to the apparatus 
that has been held to be an infringement. 

A. Yes, sir: it Is subjected lo chemical treatment on casing the 
tobacco. 

(). 14. What is that treatment” 

A. It is amumonia, principally. 
ayEr (). 15. Tlow is it applied to the tobacco” 
A. It is mixed into a case with the water. 

(). 16. About how many days is this chemical treatment applied 
to the tobacco before it Is placed in the appearatus r 

A. Probably from four to ten days, and sometimes fourteen dave. 

() 17. Please state whether this chemical preparatory treatment 
has any effect on the tobacco. 

A. It has a good effect on it: it darkens the color of the tobaceo a 
great deal before we put it Into the sweat-house, so that we frequently 
have cases of tobacco that there is no use of placing in the sweat- 
house. - 

(). LS. Do vou read that this Lrevtinenil requ nitly rake = it fit for 
use without the use of the apparatus ” 

A. Yes, sir. 

(). 1%). Please state whether it las Uy feet on those eases whieh 
are not rendered tit for use by it. 

A. It has: it improves it a great deal, fully one-half, before the 
tobacco is petal Hite the sweat-lous 

(). 20. For what purpose is tobacco resweated ? 

A. For the purpose of producing dark colors, principally, and te 
cure It. 

(). 71. Is that the elief benetit ? 

A. Yes, sir: thats the chief benetit 

ie. am And Vou say that this chemureal treatment assists in pre 
ducing the dark colors’ 

A. It does. 

(). 2. Please state how much. in vou (oped TTC, IL dtsststs 

A. Cd). | think fully one-halt cof thee Phage troerit: is elune toe thee 
chemical treatment we give the tobaces 

(). 24. Is it due to that—fully one-hall 

A. Yes, sir. | 

(). .). The te stimony produce | bie re rr fen thie rsistel shhows threat 
448 eases of tobacco were resweat by vour firm, of which 50 eases 


; 


were resweat for prartye ~wWwheo brought thems te vou ter bn reswent, 


Which leaves ots Cases : Whit were thier oS cases ” 


568 LOUIS P. SUTTER ET AL. VS. ISAAC ROBINSON ET AL. - 


A. What kind of tobacco were they ? 
Old (). 26. No; IT mean were they cases which vou resweat in 
any way for vour own use ? 

A. Part of them were for our own business, part of them were for 
special customers that we resweat for them—their own tobacco that 
they had bought from us before it was resweat. 

(). 27. What did you mean by saying for use In your own busi- 
ness ? 

A. [mean for selling additional cases to our customers, and a few 


. . . = 
we shipped from time to time to our factory In Michigan. 
(). 28. Task you how much you charged a pound for resweating 
® 


the tobacco that was bought by your customers before they were re- 
sweated ? 

A. Well, in some cases we often charge nothing at all, and in some 
eases our additional charge is one cent per pound—not to exceed 
one cent per pound, 

[(Q. | Ze. Where vou have resweated tobaeco to be again sold in VOUrF 
business as leaf-tobacco dealers, how much did you add per pound 
over and above the miarket price of that same tobaeco before re- 
sweating ” 

A. We added only one centa pound. That was our instructions to. 
our salesmen and invariable custom, . 

(). 50. That was the price collected by your house? 

A. Yes, sir; it was. 

(). ol. [ ask you whether of all these 59S cases you realized more 
than acenta pound Oh ahy of them on your sales on account of 
their being resweat ” 

A. No, sir; we did not. 

(9.52. Who bore the expense of resweating * 

A. We did. 

(). 33. So that the cent a pound covered all expense of resweating 

A. Yes, sir; covered all the expense for resweating. . 

CQ). ot. Please state whi ther since, say the tenth of December, 1ST, 
up to the present time, you have had any demand for unsweat to- 

bacco. ; 
os A. Yes, sir: we have very large demands tor unsweat to- 
bacco. 

Q). 55. For light-colored wrappers? 

A. For light-colored wrappers: ves, sir. 

Q). 56. During all this time ’” 

A. Yes, sir; and also dark wrappers that were unsweat 

(Q).07. Very dark’ _ 

A. That. we Called natural sweat tobacco that is not resweat by 
anv process whatever. 

(). os. Do you ever send cases of resweat tobaceo to Jackson, 

Michigan ? 

A. Yes, sir; we do. 

Q). 5. To manutacture in cigars” 

A. You mr: we do. 

(). 10. State about low MANY Cases, 


A. Well, l cant tk | how Pebekdis Ciiscs 


} 


*) 
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(). 41. Were there many or not? 

A. No, there were not manv—very few. 

(J. 42. Please state whether you added anything to the price of 
tobacco that vou sent to Jackson, Michigan, on account of its being 
resweated 7 

A. We probably added the expense or actual cost of labor for re- 
sweating tobacco, but never anything more. 

Q). 45. What kind of a firm or company is that at Jackson ? 

A. Jt isknown as the Pacific Cigar Manufacturing Company. 

(). ht. Is it a stock COTIPRINY ? 

A. Yes, sir: it is a chartered COMPANY, 

QM. 45. Does vour firm own all the stock ” 

A. Yes, sir: it does. 

(). 46. Every bit of the stock ? 

A. very bit of the stock. 

(). 7. In sending tobacco to Jackson, what is the custom tocharge 
On vour books—that ix, lo vou charge it the same as if it was ton 
strange firm ? 

A. No, sir; we charge the case at about the cost price. 

Q). 4S. Twill ask vou into what kind of cigars was that resweated 
tobacco mnanufactured thisat Vou sé hit to Jackson ? 

A. Mianutaeture a rite chi it}? Cloars, 
ast (). I), Please state, if Vou Calb retire triber, about what those 
cigars sold for per thousand, 

A. IT don’t know mueh about the cigar business: in fact. Phaven't 
sold a cigar in a whole vear to anvbody, but TP have a knowledge of 
What [saw on the books at what the clears were sold for, | have the 
books here; they will show the ‘price of the cigars and what they 
have boon sold for mh Only factory i} Jackson, 

(). i) will ask vou how riteh prreotat vou mide (ot this resWweant 
tGbaceo Which Vou se nt to Jackson ter bn rianulactured Inte ( lens, 
on account of its bering resweated ? 

A. From the letters that we received from: the firm from: time to 
tir | cit satistied we lost Phehies on everv case of resweat tobaces 
thisit We ever SD d tor Deve kK soon lt I~ Doeot a prretitabels tobe to be 
worked In the present shop. Tt was very cheap tobacco 

Q). 51. About what is the average price of wrappers that your firm 
has been dealing | 


’ 
' 


o —_ 
sii 


’ ' : 

A sfrotbiel tbhilbyn tle ave race perte ol W Pel pepy r= 18 tWentv-live, 

probabiv Triirtv, cents it Is hare top crete gait the exaet premier twenty- 
1h 1 


i). OZ You Wotllld average Trom twentv-live to thirty cotts ¢ 


= - . : , 
i). eded | Wl asK Votl Whetiieribyv thre jaet A) ration of resweathig 
whicl = REASRne oe er = iad , ee 

tobacco Which Is otherwise uUbiit to te Ise AS Wrappers Cate tee ren- 

: 2 
? ? . ‘ " a. . ) 
dered fit for such use 
. , . 
A. i OUP eNPoeriewhce, 7 Wea pepe ror ieat. rather. that is not tit for 
i i 
a Wrapper ty fore itis resweat will never make a wrapper after re 
;: 
“Weiutlhhe 
- - ; 
‘J | It renon bs wgilit 
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A. It remains unfit; yes, sir; that is our experience in it; it im- 
proves some Jeaves and: others it will not at all. 
(). 55. In what way does resweating injere tobacco ? 
A. Tobacco that is well cured before it is put into the sweat- 
580 house, as some of it Is in most all tobacco, that part of it gen- 
erally gets tender, so that it is not fit to be used for wrappers; 
cigar makers cannot wrap cigars up tender. 
(). 56. What do you mean by tender tobacco ¢ 
A. Tobacco that has not strength enough to be rolled around a 


. Comal 
clgal | 
(). oa. Are you acquainted with Abraham Robinson ? 
A. Yes, sir; slightly. ‘ | 
(). 5S. How long have vou known him ? 
A. I think two vears; maybe three years. | 
() oY). State whether he has ever resweat any tobaceo for your 
firm. | 
A. Yes, sir: he did. 


; 


». HO. Tlow InanV Cases - 
AS -3 think, four cases, 
(0. 61. When was that? 
A. That was in the fall of “79. | 

(). OZ About what month ” 


A. Well, l cant “uy exactly as to the month: along in September 
and October. i 
(). 65. Please state in what condition the toubaeceo was after being 
resweated, as 
A. It was in better condition before we sent it to him. 
(). O4. Before vou sent it to lim ? 
| Yes, <Ir. 
(). HO. Llow was it after vou got it back ? 
A It Wit- tenet r ane had cf very disagreeable smell. 
(). tit Was it proved r : 
A. No, sir: 1t Was not. 
(9.67. Did vou sell that tobacco at an advance of what it cost 
you i 
\ sir: weeid not 
i2. Oo Didi vou jose a Vthing on it ; 
\. Yes, sir: we did. 
‘). O60 State how mueh you lost. 
A. T cant state: it was so long ago: T can't remember. 
(9. 70. Did vou pay him anything for resweating it ? 
A. No, sir: we did not ms 
. ‘ 7 : ‘ 
(0.71. Were vou to pay him anything for sweating it? 
A. There was nething said about pay when he solicited us to 
vet this resweated: he said nothing about) the price: he said he 
Wanted to convince us that le eould resweat tobacco Very ' 
5S] successfully, and he wanted to introduce his process Into use 


for resweating tobacco. LT told Mr. Robinson that we intended 


to vet a sweat-house put up, and we gave his a fair show, as he de- 
sired We would adopt It, and thre tobacco Wesent over to Mr. Robin- 


———me eee ne 8 
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son was gone—I don’t remember how long; two or three weeks, 
more or less; something like it, anyway. 

(). 72. Please state whether Mr. Robinson ever made any oller to 
you or vour firm to grant you a license. 

A. Ile did. 

(). 73. Please state how much per Case. 

A. Fifty cents per case royalty. 

(). 74. This was the proposition ’ 

A. This was the proposition > ves, sir. 

(). 7. Tlas your firm ever Laotrerlit causes of reswWeat tobacco from 
salesmen or others ” 

A. We lave: Ves, sir’. 

(). a. During the last Vear or Vvear and a halt? 

‘A. Yes, sir: we have. 

(). 77. About how many cases of resweat have you purchased in 
thisat Wav 7 

A. Since the time we introduced this process 7 
(). 7s. Yes, sir. 

A. should think 20 to SOO causes , possibly riore, possibly itew 
less; at least 250 cases. 

Q. 79. Which were not resweat by vour own resweating appa- 
ratus ? 

A. Which was not resweat by us in our own sweat-lots: 

(). SO. Please state how much more was added per pound 
regular price on account of its bere resweated 

A. We paid about a cent a pound additional: one firm we patd 
nothing at all: we had one firm in New York that offered to sweat 
tobacco for nothing—tobacco that we often bought from: others 
thev said they would do it: for nothing 

‘?. S| You have “sited It) se lling toot mero Tesweiul by Vo 1 it Wits the 

the custom of your flirt to charve ome cent a peootrtie seeded 
os? tional ic thir Mhirket price eth che rtanit cof rts toe brace Tees we rte 
[ will ask vou whetl 

Cent to make il stale 
No, sir: we could not 
S2. Was that all vou could vet above the market price 
Wiis Vers, =I] 


a? . , > : ‘ 
bh ditan ’ ‘ ‘* i t? ' ’ , ? : ' 
{> S) Pteaye Vest] ¢ “gy NTE i* ne Timeot} Lpeperal i ii » ei 
‘ ss 


— 


o the 


: " g*e at? ' . *” 4 i . 
| Vol] peaaus Geer erie fil Ie bil) rtie 


~_ 


‘ 
by lis patent 

A. Yes, sir: T have examined the apparatus 

() S14. Do vou tiriederstarned thre 1) Re of hits ‘ipepmarae is shown ? 

A. Yes, sir: I do. 

Q. S85. Twill ask vou low the to vdrrces| to his to 
Dreceo-tTboidibig box white Ss shia 

\. It is laid in in bands 2 cils Tuned 1 
Prac! Ss put ihtoa tui 

‘) Sto, Phare berti thre cover o thie 

\. On the tops ves, si 

‘) ofl Can thy ant ’ " }? | Ys ner | 
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(). SS. How is the tobacco laid in” 
A. I can’t tell exactly ; sort of laid in crossWways at the Lop. 
(). SY. Is it necessary to examine the tobacco oceasionally during 
the period of resweating ” 
A. Yes, sir. 
(). 90. Tlow Is the tobacco put into the sweat-lhouse that has been 
held to be an infringement on the complainant’s patent ? 
A. (our tobacco Is put in) in) Cases, and that Is put into the sweiut- 
house. 
Q). 91. T will ask whether in the sweat-house you have been using, 2 
the tobacco could be examined with much greater case and facility 


during the operation of resweating than in the apparatus shown in : 
the drawing of the Robinson patent? 
A. It can; yes sir. ) 
Q). 92. It is putin in the cases in which you used to resweat 
OSD your tobacco. lease state how tight these cases are. 


A. There ts Space on the side, on the Lop, bottom, and on 


Pm 


the ends. 

(9.95. Tfow much is this space, sometimes ? 

A. Sometimes that was an elolith of an inch: sometimes a quarter 
of an neh (oT) all the ends, sides, top anid bottom. 

LE 2 Ob Are these cracks sometinies as much as an inch? Sl 

A. No, sir: IT dont think that they are an inch; sometimes as 
much cis half an nels, but never as much as an ineh. 

(). th) Please state whether since thre commencement of this Cusec 


you have made any change in your resweating apparatus. = 
A. Yes, sir: we have. 
(). 6. Please state under what patent you are operating now. 
A. Londer the Walter Durdick ane others, If. a4 ‘hase, le -, Isher- 
wood, WS. Isherwood, 91,601—June 22nd, 1S69. 
Q. 97. From what party have you obtained the license to use this 
patent 4 : 


A. CLS. Phillips, of New York. 
Cross-examination by Mr. Mesxpay: 

XN Qo 5S. When did you put this proeess in your place under the 
Burdick prrtent r 

A. We made the alteration: we built it on the “th of Mareh. 

XQ. Sinee the 22nd of January, the time when the testimony 
was taken on the part of the complainant, from that time how many 
cases of I af-tobace ‘) hats Vour firm resweated t 

A. Sixty-one to the {th of March. We putin the next batch on ) _ 

the Zith of March: there was none from the Oth to the B4th of 
March: 42 Traore additional to the present time, to thie thi ot April : 
that is the last case we made: these 42 cases we sweat under the new 


patent—under the Burdick patent. | 
X €). 100, Were these cases of tobacco sweat for voursell? 
A. Usually sweat by ourselves. : 
a4 X (2. 101. For vourselves ? 
A. Sometimes for others, sometimes for ourselves 


XN Q. 102. Was all the tobacco brought to vou to be resweat 


‘, 
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A. Yes, sir: it was. 

XQ). 105. How much of it was brought to vou to be resweat ” 

A. Well, IT can’t tell exactly how much was brought to be resweat; 
in fact | cunt tel] how PahhV Causes Wer bre rer lit - there is neo Hiciieo- 
rama ke pet EXCEPT hie particular cas 

\ (). lod. What kind of tobacco was this ” 

A. It Wis ( Milo tert cae Ct), 1" bras \ iN abhi lobaeco, Wisconsin tobacco, 
Minnesota tobacco. 

. 106, Have you got the number of Pennsvivania cases ? 


— 


A. The bulk of it was Pennusvivania tobaceo, and the next largest 
Wiis dhe, 

XN Q. 107. Have vou been doing more resweating since the com- 
mencement of this suit ” 

A. Well, sir. ; canttell TP dont go up in the sweat-lhouse twice 

: ! } } ! ’ 
avear. I dont think T was upthere more than once this vear; that 
Was When the ie rotion was mace 
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X Q. 117. Have you a list of that tobacco in your books or in any 
place? 


A. Of that tobacco ? 

X Q. 118. Yes, sir. 

A. Yes, sir; we-have. 

X (). 11°). Have you that book here ? 

A. No, sir; the book Mr. Mundy refers to is exactly a duplicate 
of all these Invoices. The only ditfer ‘once Is that we added all the 
Invoices of ~ ight from New York and Chicago. 

X Q. 120. You put the selling price on that tobacco ? — 

A. No,sir; we didnt; we have no tobacco that we put the selling 
price on. 

X (). 121. Where did you put the profit mark that you sold it for? 

A. We didn’t put it anywhere ; we have no profit mark ; we never 
had since we were in the trade; we only transmitted the value of 
the goods as it happened ; there is no possibility of making the price 

from cases of tobacco. 
5S6 X QQ. 122. What was this lot of tobaeco—these 22 cases 
A. Pennsylvania. 

X (@. 123. What kind of tobacco ” 

A. Pennsylvania wrappers. 

X (). 124. You know what cases of this tobacco was resweated by : 
you t 

A. I do not; no, sir. 

X @). 125. [| see on this bill, this same bill, another case of tobacco 


wd 


Re et ee 


about which Mr. Scifert testified, namely, case number 504, weight _ 
IS] pounds, tare SL pounds, sold to EK. TL. Merrit, Tecumseh, at 45 
cents. Is that case on the bill also ? 
A. Yes,sir:; that is on the bill. 
X QQ. 126. Now, please look for the first record that you have in 
vour books of case number 758, weight 487 pounds, tare S7 pounds, 
sold to A. Wessels, St. Louis, Michigan, at 50 cents a pound, as testi 
fied by Mr. Serfert. 
A. Yes, sir; | have got it. 
X (). 127. In what does that occur ? 
A. 75S was one lot of seven cases bought of HL. Smith, of Phila- 
delphia, at seventeen cents a pound average. 
XQ. 128. T see also in this bill case number 744, 404, 14, which 
appears to be same case sold by Mr. Seifert to E. IF. Phillips, of Mi- 
lanste, Michigan, at 50 cents a pound. 
A. Yes, sir. 
XQ. 129. Will vou let me see vour entry of this sale to F. T. ae 
Phillips, Milanste ? 
Yes, sir: here is the entry. It was sold at actual weight, 471 
pounds, <0 that we lost on the welch of that case . eo lost 23 pounds 
of the weight of that tobacco, the condition in buying rate — selling 
rate: it Was sold on tour tnd five months time. 
X\ (). I. Md. a bill teres tive mronths time. 
a. 206.48 
x © 1. ty ll from Tf. Smith & Company? 


Dl dead 
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A. The bill was due before these goods were shipped Phillips, 
Milanste. 
OST X Q. 152. What did you get a pound for the second case of 
tobacco in that bill, which is one not testified to by Mr. Sei- 
fert” 

A. That case didn't gain atall. T can’t tell what we got for that 
CUS 5 it may hot be sold: it may he at the store now. 

X @. 155. You have no way of finding out? 

A. No, sir: | have not. 

XN QQ. 154. OF any of these cases ” 

A. Yes, sir; I may find some of them; itis very hard to do it: 
we have duplicate numbers of the “ithe tobaceo : sometimes two or 
three cases with the same number on them. 

X (). hbo. llave you any balance-sheet or book showing the 
amount of profit vou made on the lot on any of this tobacco ? 

A. Not any particular lot of tobaceo—no, sir. We have no bal- 
ance-sheet to show the particular protit of any let of tobaces., There 
may have been one or two Cases of tobaceo im this let thisat rhhaay het 
be worth over half what it cost of the thirty cents: it Hav bet be 
worth over ten cents a pote of the sume lot of tobaces. 

X Q. 136. Have you a balance-sheet showing the amount of profit 
you mide out of the business month by month ? 

A. No, sir: we have not 

XQ. 137. By what art do vou keep that balance-sheet ? 

A. livery vear, if Is kept SilThhe its GEV Tee reantile house 

\ (). 1.3%. Then Vour books don't show how mite vou rricedle ctit 
of this business ” iy 

A. It dont show the profit brncuede On resWweablhhigy tobaeece: it shows 
our entire profit. 

XN Q. 150. That is to say, the profit made from every particular 
ease of tobaceo 4 

A. No, sir: it does not. 

X @). 140. Ts there no way of telling from: vour books what num- 
ber of cases of tobacco vou have resweat ” 

A. No, sir: there ts ne Wi of te ine if 
HSS XN QQ. D4. Ts there any way of telling from your books what 
number of cases vou have resweat ” 

A. No, sr: | have net 

\ () 1 2. Is there no wav of te lhine i 
Vol have THU ly res-Weathhig teob ose Ca ” 
\ No, sir: thie res het 

X QQ. 145. Mr. Seifert stated, I think, and also Mr. Jolin EB. Sutter, 
threat thre bills or orders would show low minty cases lad heen sold 
of resweat tobaceo: is that tru 

A. That is true: Ves, <1! 

X Q. 144. Ha 

A. Mr. Seifert has got his orders in his order-book 

XQ. 145. Did) vour duplicate of lis order-book show whether it 
Was re-weat 


A No, Sir 


— 


om Vour books what profits 
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is put down as resweat tobacco and sometimes it is not; just as he 
happened to do it. 

\ ia, 1-46.. Can you produce those orders ? 

A. Yes, sir; we have them in the store; they are just the duplhi- 
erate of Seifert's orders: he took thie =( from the originals , We have 
the duplicate of these orders. 

X (147. There was nothing in Mr. Seifert’s book to show whether 
it Was resweat or not? 

A. Some of the orders may show that it was resweat, but in the 
majority it is not mentioned resweat or unsweat. 

X @). 145. Tlow would you know whether is was what he wanted? 

A. [le has saummple Ss; every avcent has it sun ple of CVCry Ole of the 
cases, With a number on the samples corresponding to the number 
of the case, weight and tare, and the date of sampling. 

XQ. 149. Now, Mr. Sutter, have vou any list or memoranda of i 
these samples ? 

A. No, sir; we have not; when the agent finishes up the trip we 
tear up the memoranda; we have no memoranda at all; merely in 
the copy-book when we send samples to the agent we keep the let- | 

or: we do with Mr. Seifert especially, because he worked Onl 
oS commission on the ease, but Jolin EE. Sutter, who works ona 

salary, We keep no memoranda of lias samples after he finishes whe 
his trip. 

X @). 150. Have you not a list somewhere of the number of cases 
In stock and the kind of tobaceo, whether resweat or not”? 


A. No, sir: we have no such list, and never had one. — 
XN @. 152. [s there anv wav by which vou can tell from = your 
books when this apparatus was built by vou that is here as infringe- 
ment ? 
A. Yes, sir: there ts. | 
N @). Loo. Ascertain that for me, if vou pleas 
A. December &) ISTO. 
XN (). Lob. Whatis the amount for building ” | ; 
\. 8100.07 ts the amount of one bill: that bill was paid by Mr. 


Phillips; it was paid through Phillips by us with our money: i 
Was to the margin amount. 

N @). 150. Who pays the expense of this litigation 

A. CoS. Phillips, of New York. 


° — . ' * . . ‘ . " 
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cases vou resweat nor the amount of protit vou made of this resweat- 
. + . 

. > 

rT 
Migr 

lon t 
| yc’ \ evil | 1} e, 
{ loos Yi BYil 1} i \ \ - T}) ~ ~ 


A. 
\ 
A. 
\ 
A. 
\ 
A 
\ 


() lk 

# , 5 | 

Four hundred dollars 

() Le x ll | i] s Us - 

Yes Jig 

(). 161. Tlow many payments brad 


LOUIS P. SUTTER ISA Af 


RORTINSON 


A. I think we made mavbe two or three payments. 


N @. 162. Quarterly paymen 
A. Quarterly payin 


Aa unpaid, how vd that = 


4s \ 
A. No, 
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.. D. Q. 177. Was that reduction shown on Mr. Seifert’s books ” 
A. No,sir. 
t. D. Q. 17S. Was it a matter of which he had knowledge? 

A. I don’t know that he had knowledge of it; he didn’t have 
knowledge of all the reductions we make; he visits his customers 
about once every four months, and we may make the reduction be- 
fore he visits his customers again, and he would be ignorant of the 
fact. 

R. bb. Q. 179. Was any rednetion made on case 744, which was 
sold by Mr. Seifert at 00 centsa pound? —, 

\. There was not. 

.. D. Q. 180. On case 758, which was sold for 50 cents a pound ” 
A. There — no reduction made on that case. 

. DD. Q. . Do vou mean to be understood in answer to cross- 
questions as saying that your books would show what particular 
cases of all the cases sold by John I. Sutter were resweat ? 

A. No, sir; I don't mean to state that at all. 


ee — * 


Recross-examination by Mr. Munpay: 


R. XN @. 182. How can you tell that the goods you sold Taussig 

and Van Vileit were resweat ? 
A. Well, these were particular customers right here in Chi- 
52 cago and buy a great deal of tobacco from us, and assisted us 
to that information themselves from their own books. 

Ro. XN. 1S5. You are not willing to swear, Mr. Sutter, that 448 
cases Is the number that was actually resweated ? 

A. No, sir; I am_ not willing to swear that that was the exact 
number, positively, which was resweat; that is the closest to it we 
Cab vel: if anything, | think it really exceeds the number 


LOUIS P. SUTTER. 


Apri. 21, 18S1. 
Joun “P. Tlusrox, a witness on behalf - the defendants, being 
first duly sworn, was examined in chief by Mr. Baxnine, and de- 
poses and says as follows: 


). 1. Please state vour name, age, residence, and occupation. 
A. John “P. Huston; age, $4; oceupation, salesman for Sutter 
Bros.: Cigars; residence, Chicago, Hlinois. 

| T 


chat are vou selling tor the defendants, Sutter Brothers ? 


(1 
(9.5. Tlow long have vou been selling cigars for them ? 
[ have been conneeted with their cigars—about a vear ago 
ril, 2. think it was, that T commenced selling cigars 
(). 4. April, Isat? 
A. Yes, sir: that is when I sold the first cigars of their manu- 
facture. 
(05. Please state whether they have any other salesmen selling 
Cigars besides vourself. 
A. No, sir 


} 
i 


‘J; 


(). (i. Do vou st Hall 


their clyars 
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A. Tsell all their cigars excepting what orders may come in by 
mail from the country; of course there are duplicate orders. 

Q). 7. Please state whether you have made any examination to 
see the prives at which vou have been selling ciears for the defend- 
whts sInce—say the 10th of December, IS7Y. 


(Objected to as not the best evidence and as immaterial.) 


a4 examined the prices of cigars from the tirst of Jan- 
oun uary, ISSO, until the Ist of April, ISSL, and I timed that the 
average price Is about Sooo: from that to S16. 40 


(Objected to, as the books are not produced, and they are the best 
evidence.) 


Q). 8. Do vou give this average price from your own knowledge ? 
! A. Yes, sir. 

(). 9 Please state how low vou have sold cigars for then. 

A. Well, | have sold cigars as low as S813. 


(Same objection as before.) 


(). 10). Please strut the bieterdas ~T peries hor which vou worded. 
A. The highest price for which | have sold any cigars for them 
Is Sv 
O11. Did vou sell many cigars at that prie ? 
A. Verv few: if T had. sold ve ry many Cigars at that priee the 
average would be miuel: bette 


=> (). 4 ie Vol trike thas ~t porte ~ rreona Vertll] weal _ book. i] bee 


A. T take them from a memorandum that Tk pt maveelt of thr 
stiles, 

(). 15. Your own book ” 

A. Yes, sir. 
). 14. Have vou got that book with vou? 
rs No: Il hinve vot a —Tiatedipe dit Witt Deve 


; (>) 15. Taken from vour book ” 


“Ir 


- 
ow 


complainant i they desir len serves 2T 7 
A. Yes, sir: I will 
() 17. And the book alse” 


A. Yes, sir. 


Cross-cxamination by Mr. Ev airs 
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Redirect examination by Mr. BANNING: 

R. D. Q. 21. As L understand, you have given this average as be- 
ing the average price of sales since the first of January, 1550? 

A. Yes, sir. 

R. D. Q. 22. During the 20 days preceding that was the average 
as good or better ? 

A. Well, I presume there wasn’t very much difference just in that 
short space of time. 

Question and answer objected to as immaterial. 

JOHN T: HUSTON. 


Aprit 19, SST. 
Jacon Nusbaum, a witness called on behalf of defendants, being 
first duly sworn, was examined in chief by Mr. Htperr A. BANNING, 
and deposes and testifies as follows : 


Q). 1. Please state vour name, age, and place of residence. 

A. Jacob Nusbaum; will be 32 June llth; 524 KE. 7th street, 
ie # 

(). 2. What is your occupation and where is your place of busi- 
ness ? m | 

A. Leaf-tobaceo; Tam employed by Mr. Koenig, No. 26 Pearl 
street. 

(). 3. Hlow long have you been in the leaf-tobaeco business ? 

A. Between sixteen and seventeen vears in the leat-tobaceo busi- 
less, but | have been in the clear business altogether over 20 Vears. 

(). 4+. Tlow long have you been with Koenig ? 

A. Thhave been with the tirm—although it has not always been 
the same ftirm—as long as | have been in the leaf-tobacco business: 
Koenig is for himself now about four vears. 
Q.5. Do you know Chas. S. Philips, of No. 1SS Pearl street, N. Y.? 
A. Yes, sir. 
M 


QJ. 6. Do vou know Louis P. Sutter, of Chicago ? 
A. | do. ' 
OUD (). 7. Do vou know Abraham Robinson ” 


A. Yes, sir. 
dS. Isaac Robinson * 
A. [know them both: one Robinson IT know better. 
do) Which Robinson is that? 
A. | believe it js Abraham : the Ole that lias bye | 11) AY W York 
{ 


, 


©. 10. Have you evel had any business with Abraham ” 

A. Yes, Ir. 

Q. 11. What was it? 

A. Sold him leaf-tobaece : have taken thie Use of his tanks for 
sweating tobacco. 

(). 12. Do vou use them now ” 

1A.] No, sir. 
Q. 15. When did vou commence using them”? 


_/_ 
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A. The very time we put them up we used them and found the 
tobacco smelt sO) bevel We could hot sel] it, and Wwe sold It for almost 
hothing, 

(). 14. Tow is the tank constructed ? 

A. There are LWo, ole shaped like a large barrel or louse ad, with 
Sprece between, and the hot-water stove. 

(). 15. Did Robinson himself pout the tank in? 

A. It was under lis supervision. 

(). 16. At Koenig's place of business ? 

A. Yes, sir: at 26 Pearl street. 

(Complainant's counsel objects to this testimony as a mere repeti- 
tion of Whraat lists alr ady been take rite thats Cuallse, as will bie “Coll by 
the deposition ot II. NKoenly liitased| 


A. (Continuing.) Up to Dee. 5, 1S76, P was a partner in that busi- 
HOSS, 
(J. 7. In the course of Vour business as leaf-tobaceo dealer las it 
ever been necessary for you to have tobacco resweated ? 

A. Yes, sir. 

(21S. Have vou always done that vourself or had some one else 
to do it? 

A. No, sir: it was almost always sweated by Philips & Co 

(>. 39. Ie has alwavs dom vour Work 

A. The minority of it. 

Q). 20. When did le commence resweating for vou? 


ar A. That is what [ could not state positively : T think it 
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when it smelt it smelt so bad that I could not stay in the store any 
length of time; it went right on my chest; I got sick ; after it stood 
3 or 4 days it did not smell so bad. 

(). 26. Was the smell that arose from that tobacco that Mr. Phil- 
lips resweated for you similar to the smell of the tobacco that you 
resweated by the Robinson apparatus ? 

A. I could not say; it smelt strong. 

(). 27. The effect was about the same? 

A. It smelt; the people would not have it; it had a very strong 
smell—almost like a burnt smell. 

(). 28. Does Mr. Phillips do any business for your firm now ? 

A. Yes, sir. 
ON7 (). 20. Is he resweating tobacco right along for you ? 
A. Yes, sir. 

Q). 50. With what results ? 

A. Very satisfactory. 

(). 351. Does the tobacco have any bad smell ? 

A. No, sir: ho complaint Whatever ubout it an the last » or 
4 years. 

(). 52. Do vou know anything about Phillips’ process for sweating 
tobacco at the present time ? 

A. ALL] know is, [ have been upstairs several times, when T wanted 
to vet goods, and seen the boxes where they took it out; In former 
times it Wils steam that cathe out of the boxes when they were 
opened, 

(). 35. Tlow long does it take Mr. Phillips to resweat your tolaceo 
at the present time ”? 

A. I don't know; but I know it takes three to four weeks before 
we get it back. 

Q. 54. It takes a good deal longer than formerly it did? 
A. Yes: two or three weeks. 

QQ. oo. dhe effect produced on the tobacco is much better than be- 
fore ? 

A. Yes; not only do the people Want to buy it, but it vields 
better. 

(). 06. It brings a better market price’ 

A. Yes; undoubtedly. 

Q). oa. Will vou state what is the difference over the tobacco as it 
is resweated now by Mr. Phillips and the way he formerly resweated 
It ? 

A. The ditference is, I can sell it now to people who make fine 
cigars for the fine cigars; In former times they would not have it, and 
so T had to sell it to je ople Wheo did not sell a fine cigar. 

(2.58. When vou consider the process of sweating tobacco simply 
In the way In which Mr. Phillips formerly did it and the way in 
Which he does it now, so tar as results are concerned, ts his process 
at the present time worth twice as much as before ? 

A. The ditference is, we would not have any tobacco sweated, 
OWS under any conditions, in the old) process but what it would 
be spoilt: we don’t want it, and we let it alone; of course 


, 


we lost money at the time. 
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(). [s there, in your opinion, any difference in the value of the 
seoani re which Mr. Phillips resweats tobacco now and the Robin- 
son process, or the use of the apparatus which you had in your place 
of business ? 

A. It Is, undoubtedly, il bige difference, for we could not use that. 
We gave it away almost. We had that patent and we gave it 
away, and T-don’t believe we got S10.00 out of what cost us about 
$400.00. It was of no use whatever. | am referring to the Robin- 
Son apparatus, 

(). 40. You have never had Mr. Philips’ apparatus in your house ? 

A. No, sir. 

41. What you know then is from the actual effect upon the to- 
bacco as vou have seen it? 

A. —_ sir. 

(). And the difference that you lace between the value of the 
two ap ae ituses is based upon vour knowledge of the tobacco after 
it was brought out by the different processes ? 

A. Yes, sir. 

). 45. How much tobacco do you handle ina vear? 
A. Thousands of cases, but we do not sweat all we handle. We 
sell hundreds of cases by lots just as we buy thet. 

(). bh. Do vou have a good deal sweated in each veur 

A. Yes, sir. 

(). lo. Do vou have any idea how mueh 

A. Not precisely : but Tami satistied over 00 cases. [have never 
kept any track of it. Sometimes they send in LOO) sometimes of 


‘?, 


(‘ross-cxamination walved., 


JACOB NUSBAUM 


Curarces Tlornnostrern, called as a witness on behalfof defendants, 
being duly sworn, was examined in eclief by Mr Th A. Bansing, and 
testifies as follows: 


‘) 


() a What Is Vour nite, aoe, canied poleven of re shed Thee 
‘A. a7) S od street, Brooklyn erent oo] 
Oo (). 2. What is your busin ss 
A. Thave been following, for the last eight to ten vears, 
carrying court niv OW?) nivention, 4° vider Fe lation to processes of 
fern ntation anid compbuston, 
Qo. What experience, any, have vou ever had in the tobace 
business, particularly as relates to the fermentation of tobaceo ” 
A. | brercrce ty handling tobaceo COOTER EDICT ally ith Soe esr race Isas 
LT have been busv on my own account and for others fermenting to- 
bacco, te bring It irom a raw stiate: tee cotbes an whitely Mt Wiis prPenpee rane 
best fitted to be used Liye. 
(Q) 4. Have vou any knowledge of chemistry and the chemteal 
processes as applied to tobaceo” Ane. if sm. state what it is 
A. Yes, sir; TPimight say that Fo have knowledge, practical and 
theoretical. Parties make use of mV processes relating to what I 
have stated. To bring it uy tat 


> bv a process of fermentation. TD have 
got circulars showing it. Upon those circulars T have contracts 
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with manufacturers. Prominent manufacturers know about my 
processes here and in other towns west. Tam in treaty with manu- 
facturers now for using my processes. 

(). 5. State generally what your process is, and whether it relates 
to the fermentation of tobacco or not. 

A. Yes; here is Inv patent on it. 

Q. 6. Hlow long have you been studying the fermentation of to- 
bacco ? 

A. Since the beginning of 187s. 

(QJ. 7. Had you any experience previous to that time in relation 
to fermentation ? 

A. Yes, Sir. 

(). S. State what it is. 

A. IT have fermented saccharine liquids; know the laws of fermenta 
tion; have been consulted by parties carrving out that fermenta- 
tion, and that brought me to tobacco In PS7S, and TP invented a pro- 

cess Which is In use and which Mr. Phillips also tnade use of, 
GOO (J. Are you acquainted personally with Mr. Phillips ’ 
A. Yes, Sir. 

(). 10. fave vou ever had any business with lim? 

A. Yes, sir: [have had business with him: he has consulted me 
on Various matters: we have consulted together. 

(). 11. State, ore nerally, What the business was. 

A. In IS7TS Leame to him and was introduced by the firm of 
Linde & Co. Thad an introduction to them with a view of finnedine 
parties In this city engaged in the sweating of tobacco and was re- 
ferred by them to Mr. Phillips. Prom that originates our acquant- 
ance. Mr Phillips told me his detictenees in sweating, Which are 
well known in) upplving liierh lieats to tobaceo., Asa cli niles! Coli 
sequence it vou apply hich bie ‘al the Wil at lic thi hi vou creel gh dle- 
COMLposition of oily batters, It is clistillation, vou bitelit call it, at 
the degree of 160 degrees or 170 degrees Falrenheit, and the oils 
becorie volatilized in the tobacco and impart a very offensive odor 
toit. That was his trouble then. | advised various methods of 
overcoming it, Which lie earried out, but at that time they had no 
practical result of what P suveested 


_— 


(). ia. What Wits the tmnethiod ot resweating tobsuceo Which Mr. 


ae 
Phillips used then 


) 


} ee ’ "ae a | a re) 

A. | have been very often there and lie has shown it. Thev had 
Ange : 3 aa ‘3 en eR 

boxes Which head an gperture Wil c}y rtertit bee Closed alPr-tia@iit: ite 


} 


these boxes he carried tobacco which was surrounded by wood cas “, 
and live and wet steam was introduced into those boxes, and from 
the pressure this live and wet steam) exerted its Influence on the to- 
bacco, and whenever that temperature reached 160 degrees or 170 
degrees lead ) 
tobaceo, in) 


; » . ’ ‘ . 

. ' ‘ ° | } 

\ " . .% ,* .? ; . i ar . 7 4 ’ t} " 
€e tet eet ee Thleore, it €deCoot pap rmosced Lise Calis cutie Prbsdede tiif 
;" , ; . a | 
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consultations were with a view of devising means to wet us out of 
'®. : 4 a3 , e. » ~¢) Ls 
this troulbie, this checotnpositton of the Vevwetable ols, It took 

} ’ " 4A : an ® . . 
OM a Verv bud Odor Phat Was im ISs8. up to the beginning of 
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601 (). 15. Did you ever make any experiment with Mr. Phil- 
lips? If so, state what they were particularly. 

A. Yes: Ladvised at one time to neutralize these oils in this mode: 
I devised an apparatus which held acid, and distilled that over so as 
to permeate the tobacco, at the same time that these oils became 
volatilized so ous to neutralize the action of these oils. lt Was hot 
practical : it Wits too CN} Hsive sunned ditheult to Carry out. At some 
times there was a good result and at others not. The eventual re- 
sult was not practical and he peut it aside, 

(). 14. Do you know the process by which Mr. Phillips resweats 
tobacco now ? 

A. He told me when T saw him a couple of vears ago; T saw him 
again after that and he showed me tobacco which was very good, 
Which breve hohe of this bsacl flavor Which bie hsv to contend with in 
thie ay elning whi 1} | ride his CCC UATE TAEe 

Q)0 lo. Can you explain the process which Mr. Phillips uses now ? 

A. Yes: Dam aware of it: he told ine what it was 

(). 16. State what it is. 

A. Ile rhistke S il solution of carbonate (r] SLPPPENDOUD Et, with Whiteh he 
ln pregnate - thy tobacco, anid this 1 ken ji thie tobacco within <neh it 
Leriipe rature as will biel volatilize the AD HOnLA buat cotminerls \\ ith 
the COD prone nil prints crt the tobacco camped there exert Its aetion., 
(‘hi nileally vou ray tirke it thaset the alkali co] this cLTabTrieetilik Carln- 
. bines with the oils. [tis a process whereby the oils, when then they 

afterwards are exposed to this temperature, do not become volatil 
ized, boat hisave rade i combination With thes tlkalts 


Dv Mr. Munpay 


(). 17. Tt saponities the oils” 
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A. You must qualify your question generally or specially; ammo- 
nia itself, vou know, is a constituent of tobacco. 

(). 22. As used in Mr. Phillips’ proces does the ammonia have an 
injurious effect upon the tobacco ? 

A. No, sir. 

(). 25. Isn’t ammonia a natural constituent of tobacco after it has 
gone through the process of fermentation ? 

A. It is; it is a product of the fermentation. 

(9.24. To what do you attribute the offensive smell that arose 
from the tobaeco which was resweated by Mr. Phillips when he did 
not use the ammonia process ? 


Mr. Mcunpay (interrupting): Mr. Banning’s attention is called to 
the fact that the witness has already stated it. 

Mr. Bannina: Let me finish the question. 

(). 25. (Continued). Does it or not depend upon the heat or age of 
the tobacco, or upon both ? 

A. It depends both upon, certainly. 
6035 (). 26. Will new tobacco stand the process of fermentation 
Which is applied to tobacco in the course of resweating it? 

A. New tobacco requires more fermentation. Does that cover the 
question? 

(). 27. What will be the effect of applving a high degree of heat 
upon new tobacco ? 

A. A high degree of heat? I wish vou would circumsceribe that. 
A high degree of heat, such as is applied for getting dark colors, will 
develop a very offensive smell, because there is more guln and more 
oil to decompose. As from their decomposition originates the smell 
there Is more of It comparatively to new tobacco. 

Q). 2S. Have you ever seen Mr. Phillips’ apparatus in which he 
reswents tobacco for dark colors’? 

A. T have seen various apparatuses there. Yes. 

2. ae. Do vou know whether or not the tobacco is placed in the 
apparatus before it goes though the fermentation to which vou have 
already referred ? 

A. | know that at present his result is duc to a preparatory sweat- 
Inv—natural sweating. That is the improvement and the result. is 
due to that instead of doing as formerly—putting the tobacco at 
once into the apparatus and exposing it to high temperature. Ie 
now sweats it Preparatory with a solution of carbonate of ammoma 
under low temperature. 

(). DO. What is the value, 1 your opinion, of that process as ComM- 
pared with the whole process or the whole amount of protit that 
might be made from taking the tobacco through the course of re- 
sweating ? | 

(f Mojocte d to as argumentative, hypoth tical, and Impossible for 
the witness to understand.) 

A. It isa fact, | SUP pose, known by the dealers here that if Mr. 
Phillips had continued with that process it would have been a 
question of dollars and cents and time, to lose all the dollars and cents 


lit 
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invested in the undertaking. Well, now, with his improved 
604 fermenting he makes a success of it entirely. One would 


. . . . i 
by itself have been the ruin of aby one, ; 
Q. 351. That ts the apparatus alone ? 
A. Yes, sir; that process—that sweating under high heat—would 
be the ruin of every one who undertakes it, because the trade didn't 
favor it. 
Q. 52. And the successful results, then, are due mainly to this am- 
= mona process and the preparatory fermentation ? 
A. Yes, sir. 
Objected to as inconsequential. 
Cross-examination waived. 
CHARLES HORNBOSTEL 
ecess. 
IlienMAN KOENIG, called as a witness on behalf of defendants, be- 
Ing duly sworn, was examined in chief by Mr. IL A. Baxnine, and 
testifies as follows : 
(J. 1. Please state your name, age, and place of residence. 
A. My age is 41, and [live in 255 EF. 72d street 
(2. 2. What is vour business” 
A. Dealer in) leaf-tobaecco. 
The deposition Is objected ter con) thre ceround thrsat if las beeen al- 
- ready taken In the case, and if he is called merely to prove matters 
previously inquired about. 
(). 5. ITow long have you been a dealer in leaf-tobaceo ? 
Objected to. 
A. About 16 yours. 
“ (). In the course of VOUP business has it been mecessary for vou 
to have tobacco r =Wernted t 
A. It has. 
Objected ta. 
- , 7 
(0. Are you acquainted with different methods of rm sWeating . 
tobsaeeo ? : 
A. Iam. | 
Cd. th, Please strate what methods. : ™ 
A. Tam aequainted with the resweating as done by C.S. Phil ) 
ad lips oe and - was acquainted with thi Process of re- : 
Oi) sweating of others and with the process of our Chicago 
friend, Robinson. 
(). 7. How long since vou first had tobaeco resweated ? 
A. The first tobacco that [had resweated, | think it must have 
been im IS75 or ISTH, : 
} vy ' ’ , : 
QS. Did vou resweat it vourself or have somebody else te de it? 
A. [sent the tobacco to be resweated out of the lous ; 
Qo. Whe did vour resweating ” | 


A. It was done by Mr. CLS. DP hartlipos. 


a eae 


; 
) 
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Q). 10. Did Mr. Phillipsdo much resweating for you ? 

A. He did considerable for me. 

(). 11. Can you tell how much during the years ‘75 and ’76, or 
about how much ? 

A. LT could tell you if I had my books. 

Q.12. W as the tobacco at that time resweated for you in a satis- 
factory way? 

A. No: it didn't come out at that time to our satisfaction. | 

Q). 15. What was the difficulty about it? , a 

A. The difficulty with the tobacco at that time was that it was too 
ery smelling. : 

14. Was it dark color? 
. It was very dark color. 

*y 15. Is Mr. P — resweating tobacco for you now’ 

A. Ile ts. 

(). 16. Does he do much for you now: 

Ile does more now than lhe ever i | before. 

(), 17. low ts the tobaeco now ? 

A. It is perfeetly satisfactory at present. 

(). IS. Does the bad smell exist? 

A. None at all; no bad smell to the tobacco at all. 

(2.19. You have stated in the previous depositions in this case 
that vou had an apparatus in your place of business by or under 
the direction of Mr. Abraham Robinson. Please state whether the 
tobacco that he resweat by that apparatus had a bad smell 

not. 
OO A. That tobacco that was resweated by Robinson in my 
house had a bad smell. 

(). 20. Was the smell the same as the smell from the tobacco re- 


a 


sweated by Mr. Phillips for Vou sole Vears ago . 
Objected to as leading. 


A, It had the same smell, 

(QJ. 21. Did the tobaceo that was resweated by Mr. Phillips in 1s76 
and which vou resweated under the Robinson patent bring a good, 
marketable price? 

A. That is a question T cannot answer as you have stated to me. 
lirst, the tobacco that was resweated ino my place by the Robinson 
apparatus did not belong to me; it was put in by three different 
parties, for whom it was resweated, and IT could see by the way the 
tobacco came out that [couldn't use it im my business; secondly, I 
could not tell what the market price of it was. ~ 

Q). 22. Are vou in the habit of examining the tobacco after it is 
resweated ? 

A. Tam. 

(2. 25. Are you suthciently well posted to know that it is done as 
it should be done 

A. Yes, sir. 

(). 24. Do vou know how Mr. Phillips resweated his tobacco for 
you cn fo, 76, and T7—by what process or apparatus 


+) 
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A. T could not exactly say how he resweated it for us that time, 
because I never had a chance to vo Up Into the sweating-house. 

(). 25. Llow long Was Vour tobacco left with lim for the Purpose 
of being resweated at that time ” 

A. It took sometimes Iwo anid SCTE tines three weeks 

(). 26. In ‘75 and ‘76 Lam speaking of now. 

A. I could not Say how long it took to resweat the tobacco, because 
Wwe bial much tobacco in) bicarael to sWweal | could Pherk ¢ xactly tel] the 
date when my tobacco got into the sweating-room and when it came 

: out. 

(). 27. low long do you have to leave your tobacco with him now 
to be resweated ? 

A. Fully three weeks. 

(). 2S. Do you know how he resweats It now ? 
HO, A. think have an idea how he resweat: his tobaceo 
now, 

(). 29. Have vou any personal knowledge ? 

‘A. | have be hi uy it) thie Poot and seen how bie resweats the goods 
how, 

(). oot, | ~ the tobacco which he resweats now hire beh rchantable 
than the tobaceo which he resweated for vou in) Isiah ania Isai? 

A. Bevond question it is 

Q. 51. Do vou know how much im value, per ease, the tobacco ts 
enhanced hy Ly Ine treated or resweated ” 

A. The difference of the valuation, TP should think, is very ditfer- 
ent in the way it Is resweated now from what it would be if resweated 
In the former stvle lirst, itis merchantable as it is now, while the 
tobacco resweated by thi othe 7 phen Can would hheot iY Tike rchantable ; 
secondly, the value of the goods would be considerably lower. The 
goods resweated under the previous treatment could only be used 
for very common cigars 

: (). od. Would the tobaceo resweated by the Robinson apparatus 


Which vou had in use at veour plac 
now—swented In the wav \ 


of business be mie rehantable 


A. It would be merchantable, but vou would have to sell it out 


at reduced prices, Eevervthing vou: 
‘ bed ’ ? . ei ; 
?. ede, | Chichda EL PRPC) Laadl No 
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A. Yes, sir. 

X QQ. 37. Ilow recently ? 

A. A few weeks ago. 

XQ. 38. Only a few weeks ago ? 

A. That I was there the last time. 

X Q. 39. Did you see his apparatus ? 

A. Principally what I saw was to look at the cases of tobacco, and 
didn’t take much notice of the apparatus. I saw it stand in the 
“en outside when I saw it, but I could not give you any description 
of it. [never took much interest in examining the apparatus, 

x (). 40. Mr. Phillips’ work gives you entire satisfaction, does it? 

A. It does at present. 

X Q. 41. Did you never complain of his goods at all? 

A. No occasion to complain. 

X Q. 42. Did you ever complain ? 

hai a to complain when he just commenced to sweat. 

\ QQ. 13. Ilave you ever complained of his sweating since his re- 
sweating this new way ? 

A. It is difficult for me to answer, because I do not know when he 
commenced to resweat the new way. All I know is that when the 
oods Come out satisfac ‘torily the ‘V vive satisfaction, 

XQ. dd. You have spoken about two classes of work, one of which 
Vou say Was a wood Class of work ana One a poor cl; awSsS , about whe ‘Th 
did that change take place—I mean in the character of the work—as 
nearly as you can give it? 

To be correct | would sav about a Vvear, 

X Q. 45. Have you in the last year never complained at all of his 
work ? 

A. T have not. 

X (. 46. Never made the slightest ? 

3 No, SI. 
Ci) XN). 47. [t has been perfectly satisfactory ? 
A. Y Cs, sir. 

XQ. dS. Can you get this tobacco resweat In bulk by the old-fash- 
loned ways of doting it? 

A. | have not tried it. 

X (. 4. You never tried that? 

A. No, sir 

XQ. 00. You know they do that sometimes, don't vou ? 

A. [have heard a good deal of people resweating tobaceo in bulk, 
but have never seen it. 

X (). Ol. Did Vou ever hi; ave any tobace ae) spoile “l thi cul Ih ud been 
resweated by IP hillips i In the last vear 

A. No, Sir. 

XQ co * keeps perfectly well, does it? 


cr 
4 


* =. 


, 
mo 
). 00. Dw ‘sent rot or mould or turn sour on your hands ” 
No. s 
(). 54. ine doing business with anybody else in the re- 
sweating line except Mr. Phillips ? 

A. Tam not doing business with anybody else. 
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XQ. 55. The trial that you made of the Robinson apparatus was 
not satisfactory to you ? 

A. No, sir; I had the apparatus standing in my place over a year 
and didn’t use it except the first time. 

XQ. 56. Didn’t use it but once ? 

A. But once when he was there. 

XQ. 57. Does Mr. Phillips make any better terms to you in re- 
sweating tobacco now than he did awhile ago? 


A. No. 
Objected to as being immaterial and irrelevant. 
X Q. 58. When did Mr. Phillips make a change in lis terms with 
you? 
Didn't make any change. 
Objected to as being assuming. 
XQ. 59. What did Mr. Phillips say to you? 
(Objected to as Incompetent.) 


A. When? 

XN (). GO. Tf anything ? 

A. Mr. Phillips didn't say anything to me at all. 

X 4). 61. Never spoke to you ? 
A. Ile spoke to me on business. 

610 XN QQ. 62. Do you know what [| was going to ask you”? 

A. No, sir. | 

N QQ. 635. Why do vou answer before then? 

A. I thought vou had finished vour question, 

X Q. 64. What did vou think T was going to say’ 

A. if Mr. Phillipe talked to ime. 

\ (). io. How do you know he didiut speak tw vou? 


(4 Mijected to as Incompetent and irrelevant.) 


\ (). bot, llow can Vou say lies didn't spoak to vou about some- 
thing which you confess you don't know ” 


Same objection. 


A. Bring out vour questions and TL will answer every one of 
then. 

XQ. 67. That is what I want you to do, but don't answer them 
before I: iis <k them, 

XQ. 68. You say Mr. Phillips and you made no better terms 
since vou had Robinson's ipparatus thasary bo hore. 

A. Are vou finished now.” 

\ (). ra) Ves. 

\. He ~— make any better term- 
XQ . You are paving him the same? 
A. 1 am paying him the same as TP did: befor 
\ () , al. Mr. |’ hi L]i pes books wl | how Whit you ihe pravirige ‘ 
a That I can’t say. 
\ ‘) a W i}] your books show that’ 
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A. No; I didn’t keep any books of that. 


X QQ. 73. What were you paying him for resweating ° 
Objected to as Incompetent, irrelevant, and Immaterial. 


A. You ean let him ask me anything, because everything is 
straight, and you can put that down. If we don’t keep no books we 
have the bills. 

X Q. 74. Do you know whether you are getting any better terms 
than anybody else in the sweating business ? | -* 

A. I could not say. 

XQ. 75. Do you mean by the term that you could not say 
that you do not know ” 

A. I don’t know whether IT get any better terms than anybody 

else. 
G11 X Q. 76. You went back to Mr. Phillips of your own accord, 
Without lis comlng lo see Vou, rufter Vou lad made this ex- 
periment with the Robinson apparatus ? ? 
A. I have never been away from him; [ could not go back. 


HERMAN KOENIG. | 


Louis TPvas, a witness called on behalf of defendants, being duly 
sworn, Was examined in chief by Mr. IL A. Bannine, [and] testifies 


as follows: 
(). 1. Please state VOUP hatne, age, and place of residence. 
A. My name is Louis Haas: Twill be 56 in July; [live in’ New ? , 
York at No. 155 deast 56th street. 
Q). 2. What is vour business, and where is your place of business? | 
A. Tam with the firm of Kerbs & Spies, cigar manutacturers, | 
corner of doth street and Second avenue, N.Y. 
Q.5. What is vour position in the business of that firm ? 
A. T ama silent partner, having an interest in the firm; Mr. 
Kerbs is sole proprietor of the firm,and [Tam oa partner ins the 
protits. 
(). 4. State generally what vour duties are In connection with the 
business. 
A. Pam general manager in the manufacturing and eredit de- 
partments, for [represent the owner or proprictor In every depart- 
ment. T take an interest in every department of the firm. 
(). o. Please state whether in the course of the business of the firm 
It Is nec SSury for Vou to resweat tobacco. } 
The deposition of this witness upon all matters which were In- T | 


quired about Lhpron lis previous CXamithation is object dl to. 


‘ . , . ’ ) 
i lf IN Tlecessiiry hor i]s 1 1" =Wesl Powacco, Preecren se the cfeeprpitbe 
of the publie is mostly for dark cigars, which it Is Impossible to get 


with the natural product of tobneeo: we have therefore to use sueh \ 
menns as will prodien the neeessaryv colors that are wanted. 
O12 Q.6. What are the means emploved by vou in the course I 


‘ ; *) ‘ 


of your busine “= Tor resWeiutlheg miCeco 


- 


A. We use now exclusively the Phillips patent. 
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(). i. Please state the process of resweating tobaceo done by you 
under Phillips’ patent. | 

A. We case the tobacco in water which has a solution of carbonate 
of ammonia. We take four pounds of carbonate of ammonia to 
forty vallons of water. We take the tobacco as cased, return it in 
the original hax, after Wwe have dele to the original lox SOC pro- 
visional side pieces, because the tobacco so cased takes a larger volume 
than it «lie before in the dry state, and we return it in a room Cspre- 
clally for thisat PrP pose ania louve it there until the tobacco heats in 
itself. This generally takes from four to five, six, and seven days. 
The tobacco lias then settled down to it~ original volume: we tuke 
those side paeces off and put the cover on and nail it up: we then 
transfer it io the Phillips sweating apparatus, give it the neces- 
Sury heat threat We think Is adapted for the certain kine cl tobaceo 
change the heat suces ssively sifter a lapse of tive, 


that we then use: 
ONDE the tobaceo, 


six,or seven days, according to our judginent : 
and if we find it sufficiently cured we take it out; if not, we leave it 
inh, close the pparatus ti} eran ania CODMIICTICE with the old pro- 
CUCSs, viving it hiest eran util the tobsaeco os ready, After the to- 
baceo Is ready we take it Out, Unpack thi CUSCS, slike it thy) nel re. 
pack it In cannot lie recuse Which we have nde espechilly for that prin 
Prose, such enses having no head pl ces, Sous bo vlye the tobacco a 
chance to cool off, and there we leave it until we meed it for manu- 
facturing. That is the entire Process is We do it. 

7, & ‘lease state the o Hoel Oi Casing itina solution of carbonate of 
ammo. 

A. Our object In casing it in a solution of ammonia is to prevent 
the tobacco Irom vetting a niitiseatineg (r] bosaed <mell, whiteh Is ¢7¢'})}¢'- 
‘hh hiheat. buat not too mueh to TAY it the tee- 


. ne 
rated OV GIVInng too bith 


q@ssnry dark colors, Poo mitted: leat Hecessary tt) IVE it thre re ule 
site colors, 

G13 Qo. 9. Please state whether vou can resweat tobacco for dark 

colors successfully by this lise col gibi hp yparatls alone sunnel, if 
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A. Do vou mean without the amamenia 
Mo 10. Yes 
A. Would vou use the Phillips or any other apparatus without the 
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bacco in a solution of carbonate of ammonia the only means by 
which you could successfully resweat tobacco to produce dark colors 
without producing a bad odor or smell? 


(Objected to as leading.) 


A. There is no other mode known to us. 

(). 15. Please state whether it Is necessary to give much time and 
attention to this preparatory process. 

The regular routine of work, as I explained it in my former 
oer : 

_ 14. Please state what instructions, if any, Mr. Phillips has 
vive hn you In regard to this preparatory process, 

A. Mr. Phillips has given us written instructions, and also after- 
wards sent us a printed pamphlet explaining the mode of treating 
the tobacco, 

(). 15. Please state fully of what value vou consider the ammoni- 

cal process as applied lo resweating tobacco. 
O14 A. The value of using the solution of ammonia is this—I 
can explain it in this way—that without the solution of am- 
monia we would not use Phillips’ patent apparatus. 

(J. 16. Do you know the Robinson apparatus ? 

A. I know it from what Mr. Robinson put in our place at the 
time. 

(( Moyeeted to.) 


(). 17. Would that apparatus successfully resweat tobacco for dark 


colors Without i Preparatory process 
A. Not, aus faras our experience COCS, 


Cross-cxamination by Mr. Munxpay: 


XN QQ. 1S. Tlave vou any objection to telling me what the process 
Wiis that vou Ust 7 to lise before Vou lopted either the Robinson or 
the Phijlips apparatus ? 

A. No: none whatever. 

\ () .v. W hist Wils the process 7 

A. We mo ~eOrVe ral. 

\ (). 20. Please state all of them. 

A. We bisael ~uVe ri pera SSS, ane if de yo nded Tap on the state of 
the tobacco that we needed for manufacture: some tobacco is farther 
advaticed 1) fermicnt: ition and other tobaceo ShOPek dn Is fear back. 
Those that were far advanced we merely cased in plain water and 
putatiun bulk ina pile and left it there for several davs until we 
thought it was enough. Sometimes the tobacco turned out very 
nice : sometimes it did not olVve the colors, buat we didnt dare tw let 
if lav threre anv longer, as the tobacco might rot, and then those 
Which were good would have been spoiled as well as those that were 
not good. Again, when the tobacco was far back in fermentation, 
we eased it up in phan water, put it in piles in aspecial room, which 
was to be heated with steam-pipes. Tf the atmosphere tn that room 
Wiis too drving We allowed “olne sleuth to CSCUp Ie ce keep if niolst, 
and we left tin that state for six, eight, ten, and twelve weeks some- 
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times, and then took them oll and packed it in) Cuses The result 
Was, as tlready stated, sometimes Very vood dhe sometimes 
615 not. Sometimes it happened that by piling up the tobacco 
several lavers were rotten, others nicely dark, and others 
again just as green as they were before. It was no positive result, 
Also the butts were sometimes dry and the rest of the leaf wet, and 
it was, as a general thing, not very satisfactory. 

XN (). 21. Are there any other methods that vou chrploved z 

A. No; that is about all; it is always the same style 

XN QQ. 22. What kind of an apparatus is your firm using which 
you speak of as being the apparatus into which vou put the tobaceo 
after it has undergone the previous treatment ? 

(Objected to as incompetent and irrelevant and) immaterial in 
this action.) 

A. I = it the Phillips apparatus thiaat you want desertbed ” 

N Q. 25. Yes: deseribe it generally, so that Lo will know what it 
is; there are several Phillips patents, vou know. 

A. Itis a square wooden room with a flooring lined with tin’ or 
lead; above this lead lining a certain — of steam-pipes;: above this 
let Water ith. 
Which is heated tly? by these pipes. That is a Phiere is cn ene 
trance Which is opened when vou put the cases in and closed after 
thev are dm. Shall | describe the roof? 

\ (9). 24. That is sufficient. 

A. There is also on that door a thertmionret r, Which theieates the 
heat im the room, | 

XN @). 25. T suppose there is this little annex out here to tell the 
quantity of water ? 


A. Yes, sir, anne alse te <how Tfocat Ulae atnowunt of Water bp thrall 
root is bot too wrenut Phere is an overthow pry lo prevent over 
flaw Phe root is slitting to prevent the tiomture adroppertig on thee 

‘ . ' . ' ‘ P . 
Ciists, si threat iT .7 (0's rictil eitl ro riitiel ~ - 
\ () th hie sLittitiniee Powel — Jor Clear Pearly puwse | i] 
‘ ’ } } ) ‘ } ' 1 ‘ 
616 the water back to the back portion of the room, where it wi 


not strike the cases when it tall- 
A. Yes, sir. 
\ ). 24. The Witter Corde ses Upot he sl Eater eveod sated ite 
drains back by its own adhesion to the un mcr sii 
and talls behind the cases ? 


A. Yes, sir. 
Laotis TAAS 
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defendants in the above-entitled cause, respectfully represents and 
shows unto your honor as follows: 

That on or about the — day of December, A. D. 1850, your honor 
rendered a decision in this cause adverse to your petitioners, and 
holding in substance that the complainants’ patent mentioned in the 
bill of complaint was good and valid in law, and that your peti- 
tioners were and had been infringing the same, as alleged in said 
bill, and that in pursuance of said decision, to wit, on or about the 
— day of December, A. D. 1SS0, your honor entered an initerlocu- 
tory decree 1 said CiLUSse ordering cl reference to Henry Ww. Bishop, 
Esq. one of the masters of this court, to take an account of the 
profits which your petitioners had made or realized from their use 

of the Invention or pparatus held lo bye ith batrliwement of 
OLS site patent as aforesaid, and of the damages Which the com- 

plainants had sustained thereby, and to report the amount 
thereof to the court in accordance with the usual practice In such 
CUuses. 

That since said refercnee to said master a large amount of evi- 
denee, to wit, the depositions of three witnesses, las been oo On) 
the prar't of said ¢ ‘Oly Nainants to prove the extent of Vour pret Itioners’ 
use of said apparatus or invention and the amount of protits real- 
ized by them therefrom, but that when such evidence was. taken 
your petitioners were ignorant of the theery or ground on which 
complainants expected and intended to ask a report and final decree 
In this cause, and that vour petitioners never knew or lieard of said 
theory or ground until after the arguments before said master, as 
heremafter mentioned. 

That being licensees of Charles 3. Phillips, of New York, and 
understanding and being assured that said Phillips would protect 
them and attend to the defense in this canse, your pr titloners have 
never, on that account, elven the same pr rsohal attention to the suit 
thiat they would otherwise have done; that never having hicicl any 
eX perience 12) preale hit litigation, anid Ly Ing wholly yer borane of thie 
law and rules of recovery therein, atid being advised by their coun- 
scl, Who attended to the tuking of evidence before said mister, that 

It Was not necessary for them to Introduce any evidence on 
O19) the accounting, they neglected and omitted to put in any evi- 

dence on their part (except one or two unimportant written 
Instruments). and so, through a misunderstanding on their pirt and 
(ot) the pearl of their said counsel, allowe d sad Cause to vo tole it ir- 
Ing before said master on what vour petitioners are now injformed 
and believe was an Incomplete and. wholly insutticient record 


on a hearing was liad before said master on the 24t! ho dav of 


i 
\ } ¢ ] } . . ; ] . . 
larc! JESS], but that “itl liaster has not Vet rehaderedd any cecision 
nd , , ° , 
or a anv report mn regard to the amount which, under vour 


. Y ° . , 
honors choecey sooty. lye Colm pilin sfiolliel recoyvel Treootyl Voour prcti- 
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as your petitioners are tnfortied and believe, chalmed ahd asKed a 
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report ior an exagveverated, CX travagant, and ruilliotis atnount, ratig- 
. ae : ;” ‘ - t ’ . . ! | . , 
blir Iron over four thotlssas 7 dollars te over fifteen’ thousand dol- 


lars, and that, as Your jx teas rsare now advised Lys ther counsel, 
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they heleve anid fear that, owlng uo) 


part, there Is vreut Lane r threat 
miahy times larger thacura call tha 
rade or realize dl by the 


That if how allowed the 


thus bringing Inte thie re rel all thas facts of the case vour peti. ' 
tioners will be able to show - they belteve, to the entire 
620 satisfaction of the court and master, that thev have never | 
renlized anvthing Priest otk t | ussite dollars its prolits or 
savings from the use of said apparatus or invention, 

That tha eVvidene thiat Voull prerl ners dosire leave to Introduce 
to show the amount of ther satd savings and profits consist in their | 
Vole S, book entries, nie dey SHtioths of peersotis te whom thev 
have sold tobaceo, showme how titel llitional they paid On ae. 
count of the resweating, and of other persons familiar with the 
byrpstnye = of ix sweating: tliat, bt) i ledition te tha Ir owl di positions in | 
reference to the matters above stated and contatmed in there athidavits ) 
hereto annexed, vour petitioncrs desire to eXatmine, as Withesses, ) 
Lambert Eliel William TPaussie. Walter J. Van Viet. Jolin KE. Sut- | 
ter, A. Seitfert. L. Mo Wine, and others ) 

That this applicaaton is not made for the purpose of delay, but , 
that justice mav be do 

Wherefore vour petitioners pray that said cause may be opened 
before the master and vour petit rs allowed to mtroduce evidence 
on ther part on the aecounting iL Your petitioners may 
have such other and further relief im the | ses as the nature of 
the clrenimstaneces of their eas a I ide cine us mba be wore 
able to cauity, : 

Ania vour petitioners will ever pers 

LAduUIS P. SUTTER 
VDOLPH SUTTER 
FACOB SUTTER 
1. MOSES Ani 
BANNING & BANNING 
N,,/ te ji 
Tea | Ad fel I, / 
Circuit Court of the United States, District of Plim In 
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Aprataw Ropinsos | Po Serren et al 
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id apparatus or invention, 

of Introducing evidence and 
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- 
improving the color and quality of leaf-tobacco intended for cigars. 
The leaf-tobacco known as wrappers—that is to say, the larger kind 


of leaves—are improved by this process at least one hundred per cent., 


and the leaf-tobacco known as fillers is improved at least twenty- 
five per cent. in Value, especially Pennsylvania fillers. All 

G22 kinds of Wrappers are benetited by the Process at least one 
hundred per cent. 

Cases of leaf-tobacco which will bear the necessary resweating, 
and which could not otherwise be used as wrappers at all, may by 
this process be made useful for wrappers and sold at wrapper prices. 

| should say, in explanation, that some kinds of tobacco will not 
bear the resweating process; of course the dealers and manutfac- 
turers know this and do not resweat such tobacco, and | exeept such 
from my statements above given. The average crop, in a healthy 
condition, will nearly all bear resweating. 


LOUIS LINDITEIM. 


SrTate oF ILLINors, } 
County of Cook, | 


» ANS i 


Subscribed and sworn to before me this 30th day of March, ISS. 


[ SAL. | EDMUND ADCOCK. 
Notary Public. 


(255 Apfidar if of Sacoh A. leothschald. 


Circuit Court of the United States, Northern District of Li lineis. 
In Equity. 


ApranamM Ropinsonxn & Isaac Ropixson vo Stutrren ef ad. 


Jacob A. Rothschild, being first duly sworn, doth depose and say 
threat he hieis been engaged 11 the leat-tobaceo business for riore than 
twenty vears; that he is familiar with the different grades of leat- 
tobacco and the prices thereot: threat he is also firmiliar with the 
Robinson tobacco-resweating Process , that he heis heard read the 
deposition of Louis Lindheim, given in this cause, and that the state- 
ments therein made are true: that his firm has had said Robinson 
process In Use for nearly two vears. 

JACOB A. ROTITSCHILD. 
STATE OF ILLINOIS, 1 
County of Shak ; SS: 


Subseribed anid =-Worh to before The this Oth day of Marcel, A. 1). 
ISSI. 
[sear] EDMUND ADCOCK, 
Not try Public. 


endorsed : Filed Meh ol, ISS]. wy. LI. Bradley, clk. 


O24 STATE oF ILLINOIS. | 
(‘ool County. } 


— 


Personally appeared before me, a notary public, Louis PL Sutter, 
Adolph Sutter, and Jacob K“uller, anid, being duly sWorth, oll outh 


~6 
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say that they are the petitioners above named; that they have heard 
sald petition read and know the contents thereof, and that the same 
is true as to all matters therein contained, except as to matters stated 
on information and belief, and as to such matters they believe it to 
be true. 
[SEAL | CHARLES CC. LINTITICUM, 
Notary Public. 


Affidar it of dacoh Sutter. 


Cireuit Court of the United States, Northern District of [llinots. 
In Mauity. 


ABRAHAM Ropinxson ef al. ve. Louis Po Serren ef al. 


Jacob Sutter, being first duly sworn, on oath “uv that he is one 
of the defendants in the above-cntitled enuse and a rrveetan dn rot the 
firm of Sutter Bros., of Chicago, Hlinois : that said firm now and for 
many Vears have been ehyaged Hh the leat-tobacco business, purehias- 
lng leat-tobaceo packed 1 the cause from producers citiel jobbers sunied 
selling it oan to manufacturers and the trade, and that all the to- 

bacco so) purchased by sit flirt, of Which atliant is ame lie 
O20) ber, hieas been resold cuersa lt anid wat i sticlit advance or protit, 

Which advance or protit is all that said firm has in any way 
realized, except as hereinafter stated. 

Athant further stites that since his said firm comunenced to use 
the so-called Phillips apparatus for resweating tobacco, which his 
honor, Judge Blodgett, has held to infringe complainants: patent 
sued on in this ease, lis said firma lave resweated PIS) cases of to- 
baceo, iis cUppreaers fron athiant = wy i cle pros tt bon (tl thie asecounting 
before the master: that of these PIS cases athiant stated im lis sar 
deposition that 50 cases were resweated for others, and the remain. 
der for atiant’s firm: that, in making the statement that these OOS 
Cises Were resweated for his OW dirt bie Pabessddah paneer ly to distin- 
guish them from those cases whieh. berg originally and tn the first 
instance purchased from othr r dealers in tobe co. Were bereotncelit ly 
the purchasers to atliant = flirt te Lv resweated, cunid Where thr only 
connection atliants finn basicd with thie <ilel eases Was mn thas res 
sweating of them for a stipulated price per case, and that i stating 
thraat sand OOS cases Were resweat 7 ler] thie bliin Ives lie Peeeccadal thicat thie \ 
were cases Which had been purchased fv athant’s firm tor the p ir 
pose of resale, and Which were resold to others to be manufactured 
lhite clears ned othe r articles hel COOPISTLTER POT LOND, ania dial Pieol Pavercani 
that they were cases Which athiants firma had meanufaetured or worked 

uy inte the Various forms for ts Athant further saves that 
ity as to these SOUS cases fu I\ one-half, or mrore than one-lalf. of 
thi bh), ots he bn levees, Were Te ~ertel Ly lis . te] TiPdth teeclore bien 


Were resweated, aned that the peta listsers elestra eto live them re- 


] } : , ’ , ‘5 , ¢ | " » 
SWeiated eneaged athants Hirth to resweatl thienm lth Their s-weatl hotise 
before thie V removed therm, thiset. its bie bv ar ves. ai least “Ped cof thie 
SUS cases aforesand were so resweated after being sold. and that 


afliant’s firm were patd for resweating them, in no case te exeeod one 
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not to exceed one cent per pound, and that that amount and no more 
was paid over and above the ordinary price at which the tobacco 
was sold previous to the resweating and on account of the resweat- 
Ing; that of the 200 or more cases sold as above and included in 
the 59S eases testified to before the master on the accounting at lest 


one hundred and ten cases were sold to William Taussig and the 


firm of Barry & Van Viiet; that of the rematnine cases of the Sos 
cases they were all resweated previous to being sold by ailiant’s firm, 
and, after being resweated, were sold at an advance over their regu- 


lar price at which they would have sold before being resweated of 


not to exceed one cent per pound, and that the amount of one cent 
per pound fully represents the amount paid to affiant’s firm for and 
on account of the resweating. Afliant saves that these facts can be es- 
tablished by defendants from their books and invoices, showing what 

they paid for the tobacco before resweating, and what they sold 
627 it for after resweating, and from the testimony of purchasers 

of the cases of tobacco, as above set forth. Atlant further 
says that the tobacco resweated by his said firm was in al- 
Most every lnistanece tobacco Intended for wrappers, the tnarket 
value of which is, previous to resweating, almost as high as after 


resweating, and that it was not the conversion of binders and fillers . 


or other Inferior grades of tobacco Into wrappers Which would Colll- 
mand a much higher market priee than such inferior grades, but 
simply taking tobacco already wrappers and adding to its value only 
the sheht benelit per pound that in) such Ciuises AVises from the re- 
sweating, 

Affiant savs that to change or convert fillers or binders into 
Wrappers by resweating Is something unknown and impossible : 
that binders and tillers remain binders and fillers, and are as much 
so after as before resweating, but that if miferior grades of tobacco— 
such as binders or tillers—can, hy some PPrOCess known to the com- 
plainants, be changed or converted into highly choice ond valuable 
grades which command a much higher market price, atiiant’s firm 
did hot so Cohvertl any tobacco inte hicher suid tnore Valuable 
erades, and did not realize anv benetits arising Preotan canny -uch stip 
posed CONVErsion, | 

Athant saves that ii his depositions taken in this cause he has not 

been Interrowated as to the above facets, ane that lie bisacl he 
H2S knowledge of their Importance and materiality, and for that 

reason le failed to bring them out in hil 
that such are the facts, and Coll ty estas 
afforded. 


Istestinmonv: but he saves 
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mentioned process resweated at that time any such number, nor 
anything approximating such number. 


JACOB SUPPER, 


Subseribed and sworn to before me this 50th dav of Mareh. ISS1. 
[SEAL | CHARLES C. LINTHICUM, 
Notary Public. 


mv Athdavit of Louis ]’. Sutter. 


Cireuit Court of the United States, Northern Distriet of Timers. In 
lquity. 


ApranamM Ropinson cf al. vs. Lovcis Po Surren ef al. 


Louis PL Sutter, being duly sworn, on oath says that he is one of 
the defendants in the above-entithed cause and a member of the 
firm of Sutter Bros. of Chicago, Tlineois: that the business of said 
firm now Is, and for some vears has been, buving tobacco from: the 
producers and jobbers and reselling it again to manufacturers at 
iil advance: threat the tobaces thus prureliase 7 snd sole Is contatned 
in) boxes Or Cilscs holding 1) the nelohborhood of heyy potrnieds exch, 
andis usually resold by aftliant’s firm without being unpacked and 
In) the SitThie condition its when receive d: tliat afttiant = firm dows biel 
nianufacture the tobaceo thus bisurned bend by it Inte clears or other 
articles, and in) ne Way prepares it for finaluse by the publie, and 
that the only profit realized in any way by atliant’s firm is simply 
the diflerenee between the price nat WwW hieh they purchase the tobaceo 
anid thrat at Which they Aca ~i]d if. eXCEp its lreretnpatte r stated. 

Athant further suVs that since his said firm bewan to use the 
HOU) resweating apparatus, Which his honer Judge Blodeett has 

held to infringe complatniants patent, they have resweated 
1) all about | Is Cuses, is cuprpre ars frown thie c\ tel ppere’, Cond thie nceotunt- 
Ing of which SYS cases were cases Which lad been purchased hy 
affiant’s firm from: producers or jobbers for the purpose of being 
ehoreut ~<old to the trac that of these SUS cases fully one-half, as 
sfliant is satistied, had been sold to manufacturers or others before 
they Were resWeat d, anne Were Tos we ated for tli Ir etlrstotmers after 
they had ceased to be the property of affiant’s firm, and that sneh 
enase< Were reswent 7 Dp recon the reeyule ~tof their customers sti tpren 
thei preaverdege afliants firm for such resw iting: that affiant’s firm 


were paid for such resweating not to exeeed one and one-half cents 


yr r potanid, ‘aniad thiat stein fully i. per “ttyts all ath bit = Trryny Pee ive] 
for such tobaeco on accountof its bere res<weated or over and above 
the porns ail which thev lad already sold the tobaceo, and that the 
remiaiider (yi thie IS Coses Wore reswWernted by cathy init « firtn I ng feorre 
being resold to their customers, and that upon the sale of such eases 
nev i .f I L Ter ONC cobber oe L peel peootnnped con if ital «ol this 
pee~ We | rer Ve] | Lineve thie reveredgia market pil | ~reh te 
mle foes Paenee fw cooled hy +? try f . or eiistompet btyed thy ‘ 
in =; | birt hid norm anv Wave reniyze ivthy 334400) | et S Steen wees 
of tobacco on account of the resweath 4 yeep asx above set forth 
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63 Affiant further says that his said firm have sold thousands 

of cases of tobacco unsweated, and that which they did re- 
sweat was tobacco, in almost every instance, intended for wrappers ; 
that by resweating tobacco which is already wrappers only a slight 
increase in value Is imparted to the tobacco, as above set forth; that 
aftiant’s firm have not resweated poor or inferior grades of tobaceo 
and converted it into superior grades, such as wrappers, and that if 
any such conversion can be produced and binders or fillers made 
Into Wrappers his said firm have not in any Instance produced such 
Improvement and have never realized the benefit of any such im- 
provement, and have never realized any benefit except as above set 
forth. 

Afliant savs that his said firm can establish all the faets above set 
forth if an opportunity be afforded from their books and from the 
testimony of parties who have purchased the tobacco resweated by 
them; that they are informed and believe that the facts above set 
forth are material and necessary in order that justice may be done 
between the parties hereto; that they had no knowledge of the im- 
portance ov necessity of establishing the above facts, and that their 
attention was not called to them during the taking of the evidence 
before the master or at any other time, and that afliant’s firm) be-. 
lieve and fear that great injustice will be done them unless an op- 

portunity be afforded of taking further evidence and estab- 
2 lishing the facts as above set forth. 


LOUIS P. SUTTER. 


Subscribed and sworn to before me this 50th day of March, ISS1. 
[SEAL | CHARLES C. LINTHICUM, 
Notary Public. 


A fliden if of Lal rt belie /. 


Circuit Court of the United States, Northern District of Illinois. In 
hquity. 


AprataM Ropirnson ¢f a/. vs. Lovis P. Surrer ef al. 


Lambert Ehel, being duly sworn, on oath savs that he has been 
actively engaged in the leaf-tobacco business in Chieago for ten 
vears or more; that during that time his firm have handled a large 
amount of tobacco, and he became thoroughly acquainted with the 
Various kines of tobacco known to the trade uid the ditferent methods 
of its treatment; that he is well acquainted with what is known to 
the trade cis res we ating of tobaceo, and hieas used Whit Is known iis 
the Robinson apparatus, as stated in lis deposition heretofore taken 

in the above-entitled CUUSe ° that tobaceo as known to the 
Hope) trade is divided into what is called fillers, which forms the 
lowest erade used 11) the manufacture ot clears, binders, 
Which is of a somewhat better quality. and wrappers, which is of a 
still higher class, and which is divided into a number of different 


crades, 


Athiant further states that the price of Wrappers varies from twenty 
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to fifty cents per pound, the average price being about thirty cents 
per pound ; that when he stated in his deposition taken in this cause 
that wrappers were worth fifty cents per pound he was stating the 
highest price paid for wrappers, and lad in mind exceptional tobacco 
of a very choice and superior quality, and that he did mot mean to 
give that amount as being the ordinary or average price of wrap- 
pers, Which is, as above stated, about thirty cents per pound. 
Affiant further states that in stating inh its settel deposition that a 
case of tobacco after resweating would produce or afford ; or | for 
wrappers he meant and had in mind cases of tobacco tntended and 
adapted for wrappers; that such a case will produce in lis opinion 
fully is much for Wrappers before reswWeathhig its after resweating, 
and that he did not mean to state that the act of resweating Increased 
the amount of wrappers; that binders and fillers after being re 
sweated remain binders and fillers, and cannot by the act of resweat- 
Ing be converted or changed from binders and tillers inte 
tieod Watppers, and that if there is anv stiterment ity bits seated epost 
tion that would indicate that such change from binders or till 
ers to Watpoers Is caused by resweatihig he dic hot tmenh or brite rel 
to Le sO) understood anid desires to correct any sueh Hpresston or 
statement. 


LAMBERY ELIEL. 


Subseribed ane sworn te before hie’ this th day if Maireh. A 1), 
ISSI. 
[sia] CHARLES ©. LIN TEEICUM, 
Notary Pullec 


as . 
Athidavil of William disu If. 


Coreuit Court of the United States. Northern Distriet of Tilimois. In 
heaquity. 


ABRAHAM RoOnENSON of al : Teo I~ |’ ~ rreE st al 


William Taussig, being duly sworn, upon oath savs that le ps a 
quatnted with thre defendants cunned ine listed cde iibiiers with ther this 
during the pruisl vear he lias pureliase doof themrat least “IXTY Cisne 
ot tobaceo to be used iis WPalpepee rs foo Cmeruifrs : threat ual thye Titene hie 
purchased sald cases of tobacco thev were mot resweated, and that 
hie engaged the defi nddants to resweat them, ane that the per des patel 

for such resweated tobaces Wis hot to exces | cathe coeetyt pr ' 
‘ 


635 pound more than it would have been had said) tobaceo not 
been resweated. 


WILLIAM TAUSSIG 


Subscribed and sworn to before me this 20th dav of Mareh. A. D 

ISS]. 
[se AT. | CHARLES C. LINTHICUM 
Notary Publis 
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Affidavit of Walter J. Van Vliet. 


ABRAHAM RoBinson cé al. 
vs. -In Equity. 
Louis P. Surrer et al. 


Walter J. Van Vliet, of the firm of Barry & Van Vliet, cigar man- 
ufacturers, 15 & 17 South Water St., Chicago, being duly sworn, 
upon oath savs that he is acguaited with the defendants and has 
had dealings with them; that during the past year he has purchased 
of them at least fifty cases of tobacco, to be used as wrappers for 
cigars; that at the time he purchased said cases of tobacco they were 
not resweated, and that he engaged the defendants to resweat them, 
and that the price pat for such resweated tobacco was not to execed 
one cent per pound more than it would have been had said tobacco 
not been resweated. 


WALTER J. VAN VLIET. 


Subscribed and sworn to before me this 20th day of Mareh, A. D:- 
ISSI. 
(SEAL. ] CHARLES C. LINTITICUM, 
Notary Public. 


Endorsed: Filed M’ch 31, 1881.0 W. IL. Bradley, elk. 


Hot) The foregoing was all the e@idence offered, read, or used by 

either of said parties at the hearing of said cause: and, Inas- 
muchas the matters aforesaid do not appear of record, the defendants 
present this certiticate of evidence and pray that it may be signed 
and sealed by the court and made a part of the reeord in said CUUsec, 
and it is done accordingly. 


H.W. BLODGER TT, Judge. 
Kenidorsed : hiled October oi. Lssv. Won. II. Bradley, clerk. 

O97 Afterwards, to wit, on the tenth dav of November, A. D. 

ISS2, there was filed in said clerk’s office an appeal bond in 
said entitled cause, which said appeal bond is in the words and 
livures following, to wit: 

Appeal Bond. 
Cireuit Court of the United States, Northern District of [ilinors. it 
uity. 
Isaac Ropinson and Juris Rosenriar, Administrator of Abra- 
ham Robinson, Deceased, 


Louis P. Surrer, Apotrn Sutrrer. and Jacorn SuTTer. 


Know all men by these presents that we, Louis P. Sutter, Adolph 
Sutter, and Jacob Sutter, of Chicago, Hlinots, as principals, and 
George Barry and Walter J. Van Viiet, of the same place, as sureties, 
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are held and firmly bound unto Isace Robinson and Julius Rosen- 
thal, administrator of the estate of Abraham i Hinson, deceased, 
also of said Chicago, in the penal sum of six thousand dollars, law- 
ful money of the United States, to be paid to the said Isaac Robin- 
son and Julius Rosenthal, administrator as aforesaid, their execu- 

tors, administrators, legal representatives, or assigns: to which 
638 payment, well and truly to be made, we and cach of us bind 

ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 


Sealed with our seals and dated this le rith day of November, A. |) 
1SS2. 


The condition of the ibove obligation |- sue thasit Wheres (ot) thre 
thirty-first day of October, A. DL Tss2, a final decre was entered by 
the circuit court of the United States for the morthern distriet of 
[linois in a suit depending in said court between said Isaac Robin- 
SOl nied Julius Rosenthal, administrator “us afore seid, complainants, 
and said Louts P. Sutter, Adolph Sutter, and Jacob Sutter, defend- 
ants, in favor of satd Isaac Robison and Julius Rosenthal, admin- 
istrator as ator sila, nid cuersk dni said Louis Po Sutt r. Adolph Sutter. 
ahd Jacob Sutter for the stim of three these three beennaed ye dl sunied 
nine dollars and thirty cents and costs, from: which deeree the said 
Louis P. Sutter, Adolph Sutter, and Jacob Sutter have taken an ‘tpe- 
per! to the Supreme Court of the United States: 

Now, therefore, if the said Louis PL Sutter, Adolph Sutter, and 
Jacob Sutter shall prosccute thas Ir sale Eprp ae tor ethoet sti with- 

ctit delay, and shall pay sithil choores ined call diaitacges canned 
G55) costs if they shall fail to make then ippeal wood, then this 
obligation to be void: otherwise’ to remainoin full foree and 
etleet. 
An IS P. SUTTER SEAL. | 
ADOLPH SUTTER PSE AL.) 
JACOB SUTTER Pana 
(hOkGh BARRY PSBAD. | 
WALGGM d. VAN Visa. [ORAal.! 


(dry this day, Nov. LO, TSS, prersernnenil | chpepe reed lvefore om thie 
persons who signed the foregotng bond and acknowledge thei 
natures to the same. 

bE. A. DRUMMOND. 
Jkeputu Clerl 


* 


’ 
Approved, 


H.W. BLODGERTT,. 
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641 Unirep States PATENT OrFIce. 
Abranam Ropinson, of Chicago, Ilinois. 
Linprov ment in Apparatus for Steaming Leaf- Tobacco. 


Specification forming part of Letters Patent No. 216,295, dated June 
(10,1879; application filed February 28, 15879. 


To all whom it Inay concern : 

Be it known that 1, Abraham Robinson, of Chicago, In the county 
of Cook and State of Illinois, have invented certain new and useful 
Improvements In apparatus for steaming leaf-tobacco, of which the 
following, in connection with the accompanying drawings, forming 
apart thereof, is a full, clear, and exact description, which will en- 
able others skilled in the art to which my invention appertains to 
apply my improvements to use : 

Figure lisa top or plan view of an apparatus embodying my im- 
provements, and Fig. 2 is a vertical central section of the steam-re- 
celver and tobacco-holder. 

Like letters of reference Indicate like parts. 

It is usual to soften the leaves of tobacco, as is well known, in 
order to prepare them for being manufactured into clears and other 
manufactured goods, and to bring out a good and uniform color. 
This has been done heretofore in various ways, and, among others, 
by dampening the leaves and exposing them to heat while in that 
condition. 

The object of this invention is to provide improved means for ex- 
posing the leaves to the action of steam for the purposes above set 
forth; and to that end my invention consists of a tobaceo-holding 
vessel made of wood sufficiently porous to permit the steain to per- 
colate through it, in combination, substantially as herematter de- 
scribed, with a steam-generating apparatus and a steam-recelvi 
chamber surrounding the vessel for containing the tobacco. 

lam aware that the general structural plan of the apparatus here- 
Inatter deseribed is old, and [do not, therefore, here intend to claim 
the same Independently of a tobacco-recetving vessel made of Wood 
sufficiently porous to permit the steam to percolate through) it, as 
and for the purposes set forth, the said wooden vessel constituting, 
as T believe, an improvement upon the apparatus heretofore in use, 
for the reason that, in employing wood instead of metal in the con- 
struction of the said vessel, the tobacco Is prevented from being 
tainted, and may be kept continually moist by the action of the 
steam Instead of ay Ine Tris rely heated and ~We ated by it, or ste anied 
only by the generation of steam) in the same vessel containging the 
tobaceo, it bemg obvious that, if the tobacco-recelving vesse] be made 
of metal, as heretofore in devices of this class, the steam in an outer 
surrounding vessel would merely heat the tobacco and sweat it with- 
t 


re 


out ImMparting new moisture to it. Neither do I here intended to 
claim the process, as such, of steaming tobacco. 

In the drawings A represents an ordinary boiler for generating 
steam. Disa tank or vessel for receiving the steam generated by 


: 
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the boiler A. C is il tiglhit wooden vesse] for recelving the tobacco to 
be treated. This vessel should be provided witha tisrlit-fitting cover, 
(l. | make the vessel (of wood, asan essential feature of my imnVen- 
tion, In order that the steam may sweat or percolate through it from 
the tank B, and so that the tobacco will not be tainted by contaet 
with metal. The vessel C Is enough stiller than the tank 1} to be 
suspended in the latter and leave an annular space, 4, between the 
two, as well as a space underneath the bottom: of the vessel ©, as 
shown. The space & should also be covered. In order to provide a 
cover for the space 4, and also suspend the vessel © firmly in the 
tank B, TP employ an annular rim or lid, ¢, having an upwardly- 
turned flange, e’, titted to the vessel Cl and a downwardly-turned 
flange. ¢’’, fitted to the tank B, screws or other fastenings prisstnige 
through the flanges inte the parts to which they are titted: but it is 
not essential that these flanges should be continuous or extend en- 
tirely around the vessels. Neither is it essential that the Hanged 
portions of the lid ¢ should be continuous, or in the same piece with 
the remaining part of the said lid. Tt is. in) faet, much the easier 
way to make the flanged portions separately from: the Lidl proper, and 
I have represented them as made in that poaaner, 

ldo hot, however, here intend to be restricted te any particular 
way of applying the lid ¢ and suspending the vessel Cy as both may 
be done in various suitable Ways ; but | deem: the manner shown to 
be the best. 

1) is a steam-pipe leading from the apper part of the boiler A inte 
the Upper prart of the Space h,, and I. I~ il Waler-pipe leading from the 

lower part of the said Sprace Tnto the lower praarl of the bother. 
42 To use this apparatus for the purpose fer which it ts in- 

tended the Waiter 1) the bother shiotrtel by heated uinatil ste ttn 
Is venerated, The tobaeco to be treated should [x placed In the ves- 
se] 7 an covered, the tobaceo being thie a 1 thie condition an Which 
if eXIsts when tuken from the Cises of pret ketones itl whitch if Treas 
have been packed by the producers or sta lpopo is 

The Water, as well ils the =LOcin, will enter thr — pene /, anid perme 
duce a suthicrent temiype rature im the vessel ( to sweat the tebmeeo 
therein, the steam producing moisture in the vessel © by sweating 
or yy reolating through it freotny the Sp reder Aine cucded ations tee t'he: eaconst 
ure originally In the tobacco before it was confined im the vessel 
The steam Which Chters the Spree }, throwueh thie pelpm 1). tirnedtnaes a | 
lowe r te Hperature in the ssid ~prebes thesare dna thas beendie c. be CoTtbes Cen 
cde nsed, and Is adele df or recurs 7 toothe ve blikes cof Waited while hy thaws 
from the said space into the boiler. and thus Keeps the latter sup 
plice. A cireulation of water and steam is al<o ke pou thpe tee ck Certain 
extent. 

Ina building where steam is supplied through pipes the steam 
may be conducted Into the ad A freon the teother whieh - bjopelte - 
the steam wherever the borer tmiav be situated. “The tobaces should 
be exposed to this trentmpent from three to erelit Aves, iu rehire to 
the result desired to be produced, and at will thus be rendered soft 
and pliable, anid ofa uniform and dark eo 
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way Injured. The tobacco prepared in this manner may be manu- 
factured into various articles, like cigars and cigarettes. 

[ deem it preferable to make the tank B, as well as the tank C, of 
wood, so as to prevent tainting the tobacco, and so as to render the 
apparatus capable of treating large quantities of tobacco at the same 
time, and without making the apparatus heavy and expensive, and j 
to employ a boiler wholly detached from the tank B, exeepting by 3 
the steam and water pipes connecting the same, thus cnabling me No. 15. 
to make the outer or larger tank of wood without exposing it to dan- Mo 
ger from fire. A) detached boiler amply sufficient to be emploved a 
In connection with very large tanks will be comparatively simple eit 
and cheap. ve; 

Having thus described my invention, what [ claim as new, and W7 ‘. 
desire to secure by letters patent, i~— 

1. The apparatus, substantially as deseribed, for treating tobacco, 
to wit: The tight vessel or tank Bb, the tight vessel Cy made of wood 
and suspended in the tank B, and a steam-generator or heater, ail 
combined and operating together, substantially as and for the pur- 
pases specified, 

2?) The combination of the boiler Ay the ticlit tank DB, made of 
wood, the tight vessel GC. made of wood and suspended in the tank 
Band the pipes Dand Eentering the tank Band the botler, all ar- 
ranged and operating substantially as and for the purposes specified. 

ABRATIAM ROBINSON. 
Witnesses : 
YF. WARNER, 
HW. . BALLARD. / 


(Ilere tollows diagram marked pp. Ob.) 
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Epuenp J. Orrenr, of Baltimore, Maryland. 
Jinprovement in Apparatus for Coloring Tohaceo- Leaves. 
Specification forming part Ol Letters Patent No. 1Lo2.004, dated June 
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command a higher price. Thus it will be seen how great a desid- 
eratum it Is with the manufacturer to be possessed of a cheap, simple, 
and practicable means of converting the ordinary light-brown leaf 
into a leafof the darkest hue, if desired. This is aecomplished by 
my apparatus, leaving the tiber of the léaf as pertect as the original, 
and at the same time robbing the original leaf almost entirely of all 
nicotine and all other impurities. 

With ny ipparatus the tobaceo recelves the full force of the steam 
but at the same time is not subjected to its direct action, as in my 
Invention the steam is first caused to piss through al laver of cloth, 
felt, or wool, and through il perforated wire frame, Which leaves 
plenty of space for the steam, and at the same time holds the to- 
bacco entire ly free from all direct Contact with the cloth or felt, 
Which, becoming thoroughly saturated, would rot the lower laver of 
tobaces, rendering it valueless, The advantage of this produit will 
readily be understood by all familiar with the working of tobacco 
In connection with the manufacture of clears. 

[am aware that inthe treatment of tobacco throughout its Various 
stages steuti hss Lien M emploved, (olin (ylie ntly, thie application of 
steam for the purpose of darkening the leat or wrapper ot the cigar 
Is (per se) ho part of my invention, Which consists alone in the form, 
construction, nel arrahevelent of the seve ral parts of bin apparatus 

l use two steam) boxes or vessels, an outer and inner one. The 
relative dimensions of these vessels are such that when the inner 
one is placed in position a single compact steamebox is formed, the 
Inner box being held by suitable bearings some distance above the 
floor of thie Otlier box. and ul thie Siilhic tithe a chesutna bee , ae, le it bers 
tween the vessels for the free circulation of steam. The inner box 
or Vessel is provided with a perforated bottom, through which per- 
foration steam is freely allowed to pass into the Interior surface of 
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lower layer of tobacco free from all contact with the layer of cloth, 

felt, &e., leaving plenty of space for the circulation of steam between 
the cloth or felt and the tobacco. 

645 It will be readily seen that, were this wire frame omitted 


and the tobacco left in immediate contact with the laver of 


cloth or felt, the felt, being saturated with steam, would soon rot the 
lower layer of tobacco, and thus render the same perfectly and en- 
tirely worthless. The top of the inner vessel B is provided with 
two valves, /d ¢, by means of which, should the force of steam be- 
come too great, it can Instantly be allowed to escape. FE, as shown 
by dotted lines on the drawing, is simply a funnel for the purpose 
of tilling the supply-pipe D’. 

The mode of operation is as follows: The vessel being suitably 
cleansed, the inner vessel B is inserted, resting on and being sup- 
ported hy the cross-rods or other bearings aa. This leaves the per- 


7 


forated bottom DB’ in immediate contact with the steam-chamber of 


the vessel A and a steam-chamber which entirely surrounds the 
inner chamber B. The laver If of cloth or other suitable material 
Is how spread anid secured over the perforated bottom 13’ of the ves- 
sel B.A suitable distance therefrom, by means of the cleats > 4, is 
placed the wire frame C. On this wire frame C is placed the to- 
baceo that Is to be treated, and >") lop of the tobacco Is placed il 
cloth of wool or other material, H’, the object of which is to absorb 
the condensing steam and prevent undue moisture to the tobacco. 
The covers are then placed on the vessels A and B, and steam is in- 
troduced anil tills the entire unoccupied space of the vesse] A. This 
stcum) passes up through the felt IT, through the openings of the 
wire frame ©, and thenee to thie tobaceo, permeating In the most 
thorough babe re the { ntire body of tobaces, anid thus Wn il few hours 
turning the lelitest brown leaf or Wrapper Into a deep dark brown, 
thus greatly advancing its marketable value and robbing it of all 
Its nicotine, and all being accomplished without in any manner in- 
yuring the tiber of the leaf, and leaving It oas Cusy Lo work and as 
plicated as Was the tobacco before subject dl to treatment in mi chp rp te 
ratus, 

What i claim as new, and desire to secure by letters patent of the 


United Stites. I<— 


1. The combination of the inner vessel B, having a perforated 
bottom, DB’, laver Hl, constructed of wool or other suitable material, 
ghd an elevated open frame, C, the whole being combined and ar- 
rile 7 to Crp rate substantially iis cde scriby d, ' 

2. The combination of the inner vessel B, having a perforated 
bettem, DB’, lawer TT, constructed of wool or other suitable material, 
open and elevated trame C, and the cloth or woolen covering TW, 
the whole being combined and arranged substantially as) de- 


_— 


’ 
i 


scribed, 


>. Phe outer vessel A, Inner vessel B, laver TH, open elevated 
frame ©, nie cay ring i thie Whole beednner combined una arranged 
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In testimony whereof T have signed my name to this specification >. 
in the presence of two subscribing WITHESSES, ss 
KDMUND J. OPPELT. 

Witnesses : a 


EDWIN JAMES : 
J. bE. FL. WOLMEAD. 
(Here follows diagram marked p. G16.) 
O47 Unirep Srares Parenr Ovvic P 
Ciaktces S. Proncips, of Brooklyn, New York 4 
Improvement in Apparatus for Carts Tobaceo, % 


Specification forming part of Letters Patent Noo 1S2,507, dated Sep- & 


tember 26, IS76; application tiled June 20, IST6 


To all whom it may concern : a. 


De it known thisat I, Charles s DP iilipos, of Prookly bh, an) thi eounty “e 
of KK ini anid State of New York. leave: Thy bite | tk tierW etied trseftul 9 
lnprovement in sweating and coloring tobacco, of which the fol- : 
lowing is a specification: | e 

igure Lis a vertical longitudinal section of my improved cLprput- ta 


ratus taken through the line «uw. hie. Bo Fie. 2 ois a vertical cross- 


section of the same taken throuel the line wv vo bic. I i 


Similar letters of reference Indicate corresponding parts “ 
The invention will first be deseribed in commection with the draw = 
Ing, and then pointed out im the clatn 4 
It Is well known thisat ii laren prortianh i] an ierered CPP OOW TL Level , 
enters into that state of fertuentation reees: ry te Tulive «a Velope qt. . 
burning quality, flavor, and dark color, so th ret - 
rank elements ane its ereen sited Ve llow | ves and is t] ] a 
fit for cigar purposes = 
Dy my process such tobacco can be forced to sweat and color, ane . 


. } , , 
its puactity Cri bie Pribperevend, Tritim Prev 
: —— } 
woods hitherto considered worthless 
In CUrrviligg WIV PVE IOn Tito practteal | | 2 peren\ 
chest, A otf such a size that imowWall reseed iv ¢ Pradhan 7) 
of tobacco after it lests nual ttipiecked Sidaed obibdled peperse Te 
Di Phi chest AN toavo be provided wat ie Peeotteotnr. l} 
yet e eee ae e $e ) 
with ih ifvose sleie oF ¢ a. &, bracrend ci = joWep eater | 


be turned down. as shown im dotted lines in big. 1 ' 


truckway for running the tobaeeo mn and Phie jotnt between z 
the door C and the chest A is packed 


; ‘ 
; 
; ‘ } , | 
byl packing (> Ke IE stent-tigtil 
lh this tiers! a. | pitti phi peeve lis i) ‘ j Te 
: +4” t | shal ? ’ ’ ' wy! } } [SFT i | 
Ceryve Like’ TIbiet ste CTib-pelpoe, MW Bie Gh MHEG 4 . ¢ i i | 
too Tis Thihher echiedl [ Pprevernl thi sTecitea Trem 
, 5 * , 
tobacco adirectiv, to prevent Uleda Trot ‘ Y 
a , > " 
Weotlid) Cause thent to tied alter | lb 
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The chest A is provided with a hole in its bottom to receive a 
steam-trap, a valve, or a pipe for drawing off the water of conden- 
sution. The chest A is also provided with holes in its tup to re- 
ceive a safety-valve, which should be set to blow off at about five 
pounds pressure, a steam-gage, and a pyromectler, thermometer, or 
other instrument to indicate the temperature and enable an even 
temperature to be maintained. 

Dis a truck of a shape and size to correspond with the interior of 
the chest A, so that it may be run out and in readily. The truck D 
is formed with vertical racks upon its sides, and with detachable 
racks I to rest upon the longitudinal bars of its side racks. 

The Cuse of tobacco to be operated Upon Is unpacked, “nid the ti- 
bacco, one or more hands at a time, is laid loosely in layers upon the 
rack bottom of the truck 1). If the tobaceo be Pot too dry anid brit- 
tle, it should be shaken outa little. As each laver rises il little 
above the horizontal bars of the side racks, one of the loose racks, 
IK, is placed upon it, and so on until the whole case has been trans- 
ferred to the truck D. Each lave r should be moistened with water, 
sprinkled upon it with a No.5 garden-sprinkler, or other suitable 
Instrument that will produce a tine spray, from twelve to twenty- 
four quarts of Waiter being used Upon each CUSC, according lo the dry- 
ness of the tobacco. 

In molstening the tobacco, care should be taken to wet the butts 
as little as possible, as the steam will moisten them sufficiently. 

In packing the tobacco In layers upon the truck, care should be 
taken to lap the lower parts or tips of the leaves well pron each other: 
otherwise as SOOT) as the warm nioisture penetrates the lenves they 
will settle down, forming gutters, in which an excess of moisture will 
accumulate, which will water-stain them and give them an undesira- 
ble color, and render them linole tw he damuaeved, 

As the tobacco Lig COTHCS broistens 7 cunicl soft it ttles down and the 
racks EF rest upon the horizontal slats of the side racks of the truck, 
which prevents the tobaceo from packing <0 clos ly aus lo prevent all 
its parts from being moistened evenly. 

When the tobneco lists bene hi arranged Upon thre truck Dand prop 

erly hiotste ned, the hosed 7 truck I~ rut ite the at am-chest 
Te Pa A, the door © Is close 7 ania “CCU d sti am-tight by bolts or 

other suitable means, and steam is admitted until it has at- 
tained a pressure of from three to five pounds, which pressure is 
mamtained for from five to ten minutes, during which time any ex- 
CUss of Hioisture tliat ia he colitalned it) “Olde of tha le ives will 
be vaporized and distributed evenly through the entire mass, and 
the tobaeco will have settled =) threat thie histticds pore =s Lb preon eneh 
other, and will be in suitable condition to sweat and color. The 
steam-valve is now nearly closed, only enough steam being admitted 


to maintain a temperature of from Lo) to 2005 Fahrenheit: for 
sufficient length of time to thoroughly sweat the tobaeco and bring 
it lo the depoth oft color desire dl. 

The length of time will depend upon the quality and « On 
of the tobacco. Cenerally, from one to two lours will be sutlicient. 


Phe COMdItIOn vf this tokaiceo PAN ne tested) poy Withdrawing the 
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E. WENDEROTH. 
Process and Apparatus for Coloring Tobacco Leaves. 


Patented July 16, 1878. 
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truck and removing il sample from the middle prear, If not sutli- 
ciently moistened and colored, the truck can be replaced, and the 
operation continued, 

When the tobacco has been treated a suflicient leneth or time it 
is removed, and ts ready for stripping. The quality ef the tobacco 
will, however, be li proved by repacking if Inte the Ciise, pressing if 
down until it occupics a little less space than it did originally, clos- 
ing the case tightly, and setting it away for three or four davs. The 
tobaceo will retain heat for several days, and aus lone as the Holsture 
lasts it will continue to Improve In color and every other desirable 
quality, but care must be taken not to press it so heavily as to force 
out thre prultn and cause it to blacken and cake like plugetobaces, If 
it is desired to Irniprregeniante the tobacco with any substance, the said 
substance can be put inte the water used for sprinkling. 

Having thus described nv invention, Peclatm as new and desire 
to secure by letters preter 

A steam-tight chest) provided with false bottom B, door Cy hinged 
at lower edge, truck D, and racks FE, all substantially as and for the 
Purpose speci l. 

CHARLES S. PILLS. 
Witnesses : 
JAMES To. GRATLAM 
T. B. MOSILER. 


(Ilere follows diagerany niieke 7 }? () pth) 
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Raxsr Wesxprrorn, of Bremen, Germany. 
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be condemned. It has also been proposed to color tobacco by sub- 
jecting it to the direct action of steam. This process, however, also 
has its disadvantages. 

The present invention consists in a novel apparatus and process 
for coloring tobacco-leaves, as will be hereinafter fully explained, 
and specifically set forth in the clams. 

In the accompanying drawing, forming part of this specification, 
figure 1 isa vertical sectional view of the apparatus. Fig. 2 is a 
detail view. 

The letter A denotes a water-recelver or boiler, Which is provided 
with a water-inlet tube, B, on one side, and with a water-outlet tube, 
CU, on the Opposite side, of the boiler. The Inlet-tubé is provided 
with a suitable stop-cock to open or close the communication with 
the boiler. 

The boiler or steam-generator A is heated by means of a gas-stove, 
D, located thereunder: or, When ius Is not avallable, il petroleum 
stove or burner may be resorted to for furnishing the necessary heat. 
Suitable means may be employed for furnishing a regular flame at 
all times. The boiler is provided with a manometer, IE, and with a 
glass gage-plpe, I, also with air-cocks (tl. These parts are Necessary 
appendages of a complete steam-boiler, and the uses thereof are well 
known. 

To the top plate of the boiler is secured a neck, (i, which serves 
to formn the connection with a double-walled or jacketed kettle, the 
latter also having a bottom neck, I’, which is connected with the 
neck of the boiler by Ineans of a bavonet-fastening, as Is more fully 
shown 1) iv. 2 of the drawing, The steal venerated in the botler 
passes through the hollow necks G TD and enters the space between 
the inner shell TE and outer shell 1, forming the double-walled ket- 
tlhe. The latter receives the tobacco to be treated or prepared, and 
It is closed steam-tight by means of a cover, KY, which is secured by 
nieans of a voke, L, and screw M. Anopening Is made in the cover 
for the Introduction ofa thermometer, N. sO that the degree of heat 
existing Inside of the kettle cam be properiv observed. 

The entire apparatus heretofore described is inclosed by a snect- 
metal shell, (), formiine the SUpport or stand of the various devices, 

The manner of carrving out my process is as follows, viz: The 
tobaceo-leaves are first moistened and the ribs or stems removed : 
then the leaves are piled or laid upon cach other, and saturated with 
a decoction of fennel, to which is added a suitable quantitwot Spun 
Ish or Greek wine. The object of this treatment is to expedite the 
fermentation or coloring of the leaves, and to impart an agrecable 
flavor to the tobacco. The leaves, after having been treated in this 
bahher, are placed In the double-walled kettle, between miolst to- 
bacco-stems, ane then the eover of thie kettle }~ applied, so ius to Press 
down the contents of the kettle. The thermometer, Lorre ther with 
the cover, are packed steam-tight by means of gaskets. 

The kettle having heen tilled with tobacco and the COVER secre | 
In place, the iis-stove Is set at work, in order to renerate steam i 
the boiler. This steam: serves to leat the contents of the kettle, cunned, 
ds Noe Vapors call escape therefrom, the tobacco is thoroughly pres 
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meated by said Vilpors, and thus caused to tenneds reread al second fer- 


t mentation, or What may be properly termed the “ coloring process.” 
. The duration of the process is determined by the character or 
' 651 quality of the tobacco unied the degree of eolor to be elven lo 
: the same: but generally the process takes seven or cight 
} hours. 
} The leaves are removed from the kettle in a moist state, and can 
be worked Upat onee or at some future time 
ee ‘Tobacco treated according LO TV Process possesses the desired hue 
ro for cigar-wrappers and has a superior flavor to tobacco otherwise 


}° treated. 
i 


As a resumé of my invention, TP may state that it has never been 


4 . . . 
proposed to treat tobacco Ina hermetically-closed vessi lto the action 
| of vapors which are generated by moistening the tobacco with a 
iy favoring compound or mixture, aliel then ctpopoln ine ot sunnn-bae ut te 


the vessel containing the tobaceo. | desire it to be distinetly under- 
stood that I do not subject leaf-tobaceo to thy direct action of steam 
derived from a boiler. The steam-boiler shown ino the present in- 
Stance Is simply used for by ating the contents of the kettle or tobaceo- 
receiver, 

lam also aware of the existence of a Process for Improving the 
quality of leaf-tobaceo, in) whitch eertain cli rredesel constitu hits of 
perfect tobacco are Vil prorize daand foreed into the tobaceo hy Phieuthis 
of Stcali-pressure, the steam Lv rie vroberate d Py) il brent I ede tachalbly 
connected with thie tobaceso recerver [ny this case the tobaceo re'- 
eelver has a perforated bettors for the dithusion of the steam. and itis 
further provided with interior hooks for suspending the tobacco: 
loaves, ane with il door for bbiserting an retiovitie ther 

The kettle used by me is jacketed, or provided with double walls, 
soas to be heated Ly\ steam, and itus detachably commeeted with the 
beotles hy il simple bavonet iistedillioy, se thagit tt octane bee reel iin re 
moved from its supporting: stand or casing for filling the Kettle and 
discharging the confents thereof 

The kettle or tobacco-receiver is provided with a tightly-fitting 
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In testimouvy whereof 1 have signed my name to this specitica- 
tion in the DPresehce oft {Wo <tphsc 


Wittiessc- 

ERNST WENDEROTIE. 
Witnesses: 

Lani? V. NAWROCAE 
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(No Model.) 
C. S. PHILIPS. 
Sweat House for Curing Tobacco. 
No. 228,928. Patented June 15. 1880. 
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_ 4 In il tobacco sweat-house, the combination, with the eweat-house 


I]. the metal-lined tray A B, and the interior wooden bottom, I, of 


the steaml-plpe 1), supported above the said bottom I by cleats Gr, 
substantially as herein shown and described, whereby a vapor Is 
venerated from the water in the tray A to moisten the tobacco, as set 
forth. 
CHARLES Ss. PHILIPS. 
Witnesses : 
JAMES 'T. GRATLAM. 
C. SEDGWICK. 


O55 NORTHERN Disrrier or TLLINOIS, ss: 


& William I]. Bradley, clerk of the eireuil court of the United 
States for said northern district of [linois, do hereby certify the above 
and foregoing to be a true and complete transcript of the record of 
all the proceedings had in said court in the cause wherein Abraham 
Robinson ¢f a/. are the complainants and Louis P. Sutter ef al. are 
the defendants. cis the Sallie ppear from the tiles and records oft snd 
court now remaining In my custody and control, 

In testimony whereof [ have hereunto set my hand and aflixed 
the seal of sald court, al my office iN) Chicago, in Sil d district, this 
fifth dav of September, A.D. 1Ss5. 

PSeal of Cireuit Court U.S... Northern Dist. Tilineis. 1s 


WAM. Th BRADLEY, Cler“. 


Sutter, Adolph Sutter, and Jacob Sutter, appe ALS, Va. ante Robin- 


Endorsed on cover: N. Illinois C. C. U.S. No. 87. Louis P. 
? 
son and Julius Rosenthal, administrator of Abraham Robinson. de- 


, 


eeased. Filed 4th October, 1Ss5. 


SUPREME COURT OF THE UNITED STATES. 


NO. ST. 


Appitrion To Reconp. 


DEPARTMENT OF THE INTERIOR, 
[NITED STATES PATENT OFFICE. 


To all persons to whom these pres nts shall come, (irecting: 

This is to certifv that the annexed is a true copy trom: the tiles of 
this office of the tile-wrapper and contents in the matter of the let- 
ters patent eranted Abraham Robinson June Oth. PSa, hnutnber 
716295. tor Hriproverne nit in apparatus lop st amine leaf tobaceo 

aT testimony whereof I, M. NV. Montgomery, Commissioner of 
Patents, lave caused the seal of the Patent Othee be atlixned this Sth 
day of December, in the vear of our Lord one thousand eight hun. 
dred and eighty-six, and of the Independence of the United States 
the one hundred and eleventh. 


[Seal of Patent Othee. United Stat fA 
VM. V. MON TOOMERY, 
Oocsdeetiel One: 
Pitition. se ath Poa ee Atlornen 
To the Commissioner of Patents: 

Your petitioner, a resident of Chicheo. in the county of ¢ *K une 
State of Pilineors, pravs that letters Pebteret Dryas bi erriahit { ter dete 
for the invention set forth in the annexed speci th otha 
terms and conditions expressed taf ¢ ress in such case 

j ? | 
made and provided, le | , thie ~tt] 
of the United States ana ¢ : wit Cl lit 
(> thi ~<«l | al . 3 I it [ | \\ “7 \} i 
Sor stres ho the citv of ( - 
1} ~! ' x ? rie Vea } I 
tor PePeosecile s i })] i a . i ’ = 
threre ] los ~ iti i 
too traadisa | Dit - . es re, 
with 

LBRATEAM ROBDNSON 
‘i 

Srare op ILLinets, | 

( ; ( ’ 

\! i ae hee - j prt I ' tj \ 
sworl leposes and saves t hey eves himself t thi, 

I—4 


» 


original and first inventor of the within-described improvements in 
the process and apparatus for treating tobacco; that he docs not 
know and does not believe that the same was ever before known or 
used, and that he is a citizen of the United States. 


ABRATTAM ROBINSON, 


Subseribed and sworn to before me this 21st dav of ebruary, 
Sv. 
[SEAL. | MH. . BALLARD, 
Notary Piunlie. 
Specification. 
To whom it Mav Coneern . 
Beit known that I, Abraham Robinson, of Chicago, in the county 
of Cook and State of Hlinois, have invented certain 
Amend't, Mech newand usefal improvements [in the method and ]* 
ya A 1Si$). pparatus for stemming leat tobacco, ot which the 
following, In connection with the accompanying 
drawings forming a part thereof, isa full, clear, and exact description, 
which will enable others skilled in the art to which my invention 
appertains to apply my improvements to use: 
figure 1is a topor plan view of an apparatus embodving my im- 
provements, 
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. a | 4 vate . . 
I’. tiled May S. ISa) proved process, and tigure 2 1s a seetion in 

the pisne of the Ine 

Like letters of reference indicate like parts 
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It Is necessary, as is well known, to soften the leave 
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done Ly Veirpous processes of sweating the LIStisa| Process bene to 
chindnntn lt the eaves abiat thelh CX pose thy ri to brent Withorrt 


rie for that Purpose a spechal ‘ty? 


! 
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Chiploy- 


paratus in Which to confine and 
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SWertl thi an by rhiceuitis OF Stet se fair as | cldth ch War's The object 

of this Invention is to provide suitable means whereby the leaves 

may be <ubiected fothe process oOo, sv itine 

: mo ‘) } ae } ' ' 

erase per ania t thled OV Pnedtis Of stent Por watt ruhader the iiu 

Meh 22. 18,9 ence ot heat and to that end mv invention 

consists of that process and dn the appara 

tus by means of which T carry on the said) process, substa Vas 
heretnatter speertied 

ln the drawing, A represents an her 

Perum dt. Meh lor vreheratina steat Disa lit rVess I lj 

bey Lode taining Waicrand | ~ recoiving the steas rated 


receiving the tobacco to be treated. This vessel should be Provied 7 
with ativht-fittine cover, a. (Insert amend. A, filed Meh 22, 1S7%) 
The vessel Cis enough smaller than the tank DB to be suspended in 
the latter and leave an annular spuice, Lh between the two, as well 
is a SPRICe underneath thie bottom of the ve ~se| c, as shown. The 
Spruce A should also be COVEerts 7 aT order to provide acover for the 
Spice A and also te suspend the vessel © firmly in the tank EB, 1) em- 
ploy an annular rim or lide. having an upwardly-turned thange, 7, 
fitter] Te the vesse! ¢ ‘rid ‘f downward, turned fleanpere ac. bitte dtothe 
tink 3. “Crews or othr r tiuaste rites passing through thi theatrics =~ 1hito 
the parts to which thev are fitted: Dut it is mot essentral that 
these flanges should be continuous or extend entirely around the 
vessels: neither is it essential that the thanged portiotis ol the: lye 
e should be continuous or in the same piece with the remamiig 
pear of the =i tl licl. I Is, bn) fevet, mitch the ouster Waly te) brnatke the 
flanged portions separately from the lid proper, and i lave repre- 
sented them as made in that manner. [do not, however, here in- 
tend to be restricted to any particular way of applying the lid «and 


sts} nding the \ sxe] } ‘Is heothy hay r cher 
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wives: but ft deem the manner shown to be the best. [Dis a steam- 
pipe leading from: the pper part of the boiler A inte the upper part 


Of thre spice &, abe isa Water prlyy lending from the lower paart ol 
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Tiie siilel <pirce dato the lowed part ol thie Lreeet ial 
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water in the botler should be heated until steam is @enerated hie 
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Subject : Apparatus for Treating Tohaceo. kiled Feb. ya Isa 
ftoom No. 6. | 


DEPARTMENT oF THE INTERIOR. 
UNirep Strates Parent Orrics 
Wasnixnatox, D. C.. Var. 6, 1S7% 


A. Robinson, eare F. FF. Warner. SO Madison St... Chicago. IIs 


eam ri” ‘> . } . ’ . 
Phe Ist, 2d. and Sd claims are met in the patent to Eo. Wenderoth, 

July 16, ISTS, No. 206.156 Ceuring and preparing) 
The 4th is met in patent to U. J. Duttield, Mar. 5, S72, No. 


124.545 (domestic boilers). 


[Endorsed :] 85. Office to Robinson. No.1. Rejected Mareh 


6, 1N;,). 


To the ( ‘OM MISSslon r at Late its 
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Also by inserting, next before the words “ Having thus deseribed,” 
&e., line 23, page 4, the following, to wit: 


“ T deem it preferable to make the tank B, as well as the 
tank C, of wood, so as to prevent tainting the tobacco, and so 
“us to render the apparatus capable of treating large quantl- 
ties of tobacco at the same time, and without making the 
apparatus heavy and expensive.and to employ a boiler wholly 

1). detached from the tank B excepting by the steam: and water 
pipes connecting the same, thus enabling me to make the — 
outer or larger tank of wood without exposing it to danger 
from fire. A detached boiler, amply sufficient to be emploved 
In connection with very large tanks, will be comparatively 
simple and cheap.” 


‘ie | al aware that metallic vessels have heretofore been emploved 
to receive the tobneco to be treated. but 
Erase and insert amend- — the tobacco is Hable to be tainted by me- 
ment Ey tiled April 19, tallic vessels, and in such cases the to- 
IST. but not | 
subjected to the moistening influence of 
steam or Valpoor percolating from oa surrounding stern Chyevtaa toe I 
through the vessel containing the tobacco, and | do not, theretore, 
here claim il metallic vesse] Shes 


bacco has been merely heated 


Also by inserting next after the letter " CO’ in the third line of mv 


as i 


original third claim, the words “ made of wood: and 


- 


Also by inserting the words “ made of wood ” next after the letter 


‘ i 
‘4 >» ** . . _ . : . . e ‘ . 1 : ’ 4 
Bo in the second line of my orleinal fourth claim, and in the same 
line, next after the letter “Cl” the words “ made of wood.” and 


Also by inserting the words “all arranged and operating ” next 
before the word “substantially "in my last claim, and by number- 
Ing my claims “first” and “second,” respectively. : 
Mareh 15, 187). 
ABRATTAM ROBENSON 
By F. F. WARNER, 
His Atty, | 


A ; . . 
. i . > ‘ , ‘ > 
lo the ‘ OTM ==] lit’l ? 4 oe og i. 
- .; ] } : 6] A ; ~ 
Sin: Herewith tind amendment in the matter of mv application 
. . . . ° . . . . 
for U.S. letters patent lor lmaproverents in Miethod ana : 
vat. semine leat tal Giacdt kam BR RTO 
mor steaming teat tobacco, Tiled Feb. YS, Ts ae, 
*¥ 3 ’ | ‘i ’ } 
It Wil baa? OiscrVec 1] ’,? | i ? ~ ~ j i} i\ ge A fii \ 1? 
. e. , ’ ‘ + | ‘ , . , . , , , 
with lis POLO, eee i fie? bootbeace , pet F LiKe 1) ‘is rf Collies iY + a ; Tie i. 
= ©. } : ‘ ‘ 
and not only sublected to a =we (tine operation, OUE stented Without 
: . # : . ' a : . : ' ] } ‘ ! 
the Introduction of Oller tiolsture lt the tobaceno Were « fined 
. ; 2 be + | ° at . 
i ¥ ’ ° ‘ ; \ ° 
mm close Hretaille Vesseis, as ih the reierences — ; \ 
} } , } } i. 3 + +] ‘ | oe } ] 
OniV the Warmth, OUL NOt The neolsture, Produced tA jee st yn, HN 
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while for a short period, it would thus be subjected to a sweating 
process that process could be applied only as long as there was suftfi- 
clent original moisture in the tobacco, and after that became ex- 
hausted by the heat thie tobacco would become dry ulider the influ. 
ence of the heat: theretore il tierlit metallie vesse] Ciabibetl be Clll- 
ploved to sweat the tobacco tor il suttien ntly long period tw produce 
the desired result, and if it could it would taint the tobacco. ly 
steatning it for as leng a period as is possible by means of my appa- 
ratus much of the bad effect produced by the nicotine Is prevented, 
and the tobacco is rendered pure and of a good, uniform color, and 
this is accomplished by constant moisture derived from the steam, 
and no water need be applied. Please see Com. Dee. IS72. }?. whee, 
WS. Cottrell. 
Respectfully submitted, 

ABRATIAM ROBINSON, 

by F. F. WARNER, 
Ilis Att y. 


[Endorsed :} U. S. Patent Office, Mar. 22, 1879. 4%. Robinson 
to Office. No. 2. Amendments A. 1. C.D. biled Mareh 22. 1S7o. 


Ciieaco, Inn, Apl 7th, UST. 


HIon. Com/’r of Patents, Washington, D. ¢ 

Sin: dn the matter of the application oft \braham Robinson [tor] 
cup paratiis for ste amine le af tobacco, fils | be D 2. "éo° rejected the 
first tiniie Mech ty, wil) nied srehded Mech le), "ba have heard 
nothing relating to this case since the above amendment was 
filed, and as so long a time has passed since then the applicant 
lears that he Pibia\ het have recerved a communication which 
miav have been sent mn regard to the matter. Will the oflice please 


WARNER, 


To the Commissioner of Patents: 

Sir: Inthe matter of my application for letters-patent for im- 
provements in apparatus for treating tobacco, filed Feb. 25th, 1879, 
| hereby further amend my specification by erasing the last nine 
lines on page 2 of my amendment dated March 15, 1879, and by 
inserting instead thereof the following, to wit: 


(“Iam aware that the general structural plan of the apparatus 
hereinbefore described is old, excepting that 

Erase per amend’t the vessel C for receiving the tobacco has not, 
filed May $, 1879. — so far as I am aware, heretofore been made of 
wood but of metal. The making of the ves- 

sel C of wood and sufficiently porous to permit the steam to per- 
colate through if constitutes the essential feature of this in- 

K; vention, When metallic vessels are employed to receive the 
tobacco it is liable to be tainted, and in such cases is merely 
heated, but not subjected to the moistening influence of steam or 
Vapor percolating through the vesse| containing thie tobaceo, as when 
this vessel is made of wood sufficiently porous to admit of that re- 
sult. ido not. therefore, here intend to claim the general structural 
plan of the said apparctus Independently ofa vessel, (") made of 
wood sufliciently porous to allow the steam]* to percolate through 
it, but "— | : 


Ap'l 16th, 1879 
ABRATTAM ROBINSON, 


| Endorss ds] (oS. Patent Othee, Apr. 19. 1S79. te Robinson 
to otliee. No. 3 Amendment a Filed April a9), 1842). Canceled 
per amend t filed May 8, 157%. 


Subject ¢ Apparatus fay Nii rmedngd Tohaceo. Biled he yy y+. 18,9). 
lioom No. 96. ©. 


DEPARTMENT oF THE INTERIOR, 
LsITep Srates PATENT OFFICE, 
Wasninaton, D.C. lpr. 24th, IS79. 
A. Robinson, care Fk. FF. Warner, SO Madison St... Chieaeo, []s.: 
The specification should be amended by omitting all statements 
thirst this applican lias cit) Liproved Process or Is the inventor of 
yy ; ’ ] : } \ 7) 


‘ ' a 
such. NOME £ # SUCID aS Is reierred to lh describing leye Is Seed). 


4 he ee ‘ f «sence : } . : , } ] 
Phe statement of invention and reference tur the state of the art 


both require COTrrectioh, as this Invention Is all Improve 7 apparatus 
only. 
JAS. H. PEIRCE, 
| Pata ine Ts 


bEndorsed:] (°,. Office to Robinson. No.5. Letter fof] April 


24, ING!). 


° " . 
fs ' ’ — ? ’ ) 7 ’ ’ 
s*a™ i i ‘ 


Messers. Stansbury & Munn 
GENTLEMEN: | hereby authorize vou to act as mv associate in the 
Phisittler of the applicat lol Abraham lkobinsen L for | spepoens 
steaming tobacco, filed Feb. 28, IS79 
r. F. WARNES, 
Atty for Apt 


. 


ot 
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Also, by erasing the last 25 lines of am’d’t dated Ap’'l 16, ‘79. 


Ap'l 26th, 1879. 


[ Endorsed: | te 
Robinson to office. 
Abraham Robinson. 


ABRAHAM ROBINSON, 
By F. F. WARREN, His Att’y. 


Room 96, U.S. Patent Office, May 5S, 1879. 
No. 6 Amendment F. Filed May 8, 1879. 
Apparatus for steaming tobacco. 


Mi morandum of kee Paid at [’ S. Pate ut Oifice. od 


Inventor, Abraham Robinson. 


Patent to be issued to 


Name of invention as allowed, apparatus for steaming leaf tobacco. 
Date of payment, May —, 157%. 

Kee, S20, 2d Crov't tee. 

Solicitor, kok. Warner. 

Date of circular of allowance, May 10, 187. 

Send patent to F. Ff. Warner, 89 Madison St., Chicago, IIL. 


| Mndorsed :| oF ». Patent Ottice, May rf IS7d. 


» 


182 


Of Chicago, 
(‘ounty of Cook, 
State of [linois. 


1S,°). 
No. 216,295. 


Abraham Robinson. 


Process and apparatus for treating tobacco. 


Rec'd Feb. 2S, 1S79 


Petition, 
Athidavit, 


Specification, eb. 25. Ls7t. 


Drawing, 
Model, 
Cert. dep., —. 


l. Cash, 815, Feb. 2S, 1879. 


Addl fee cert..—. 


cash, S20, May ls, 1849. 


A examined: Jas. II. Peirce. NIay .). LS7o). 
Issue, Mav 10, 7%. 


r. A. Seely. - 


Patented June 10, IS7%. 

>. Cireular, Mav 10, 1S79. 

ie Fo Warner, SO Madison St.. (hicago, III. 
Stansbury and Munn, asso., present. 


Application papers, 


LS¢!). 


f one rts. 


1. Rej. Mar. 6, IS79. 


> Ament. Mareh 
>. 


22, 1509. 


Letter, Apr. 10, 187%. 


1] 


4. Amend’t, April 19, 1879. 
Letter, Apr. 24, ‘79. 
6. Amend't, May S, 1S79. 


~~ 
. 


i 
l 
12. 151, tobacco. 

15. Curing & preparing. 
I 

I 


1S. 
Title: Improvement in apparatus for steaming leaf tobacco. 


(Ilere follows drawing WV specification of letters pritent No, 216,295, 
omitted In printing because already set out in record, p. 406.) 


[ Mrdorsed J Supre me court U.S. ISS6. October term. No. 87. 
Louis P. Sutter ef a/.., app ts, rs. Isaac Robinson ef al. adm'r. Addi- 
tion to record. 

fStamped:] Office Supreme Court ULS. Filed Dee. 9, 1856. James 
Hl. McKenney, clerk. 
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RREIP IN SUSTAELNING, Litt Reni NserN PATENT 


IN VIEW OF VARTOLS PRIOR USES, 
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} roe OUTER TANK OR ROOM. 


We will consider each of these features somewliat 'ni- 
nutely, and coll pare them one by one with the corres- 
ponding elements inthe prior uses relied on. We are 
confident that such comparison can only result in the con- 
clusion that the Robinson patent is invalid and that the 


Court below erred in sustaining it. 


‘ rHE OUTER TANK OR ROOM OF THE PATENT ANI) OF THE 


PRIOR UsEs. 


The tirst element in the Robinson combination, is the 
outer vessel or tank B, in whieh the wooden tobacco 
holder is placed, This feature of the apparatus need not 
be wood, though wood Is stated to hye preferable. In the 
view of the complainants and of the Court below, it need 
theol be of fun particular shape or SIZE, ‘ull ordinary sTecum 
tight room like that used by appellants being sufficient in 
their opinion. Its object is simply to atford it stenm tight 
chamber for the reception of the tobaceso holding vessel, 
and the steam and moisture whieh are to surround and 
envelop if, It is immaterial to the result whether it eon- 
tain any Water oF not, but it must contain steam te secure 
the requisite heat and moisture, Heat and meisture are 
the oly ONNe poled requisites tO sueeesstul resweating, 
While the operation Cann be creatly facilitated and bene- 
titted yy at certain preparatory treatment discovered yy 
Mr. Philips, as presently shown, heat and moisture are the 
only natural and Necessary ire nts, The Necessary hiesat 
sine Hromture are both supplied D the steCuln freonnn the 
boot ler, saree Tha breve of Water in the tank te prensa rye ite 
Inoisture is required, The tobaeeo cannot dry aut om oa 
tiorht root constantly filled with steam: ane Vitpor, it matst 
remain meoist. Kspecially is this so Where the tobacco is 


. 


cased or Wet before it Is piaced aT the ~Went rebootyl matic 


packed ina large mass during the operation of resweating. 


AL Ae Ge a nena cement ——— a . 
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THE OUTER TANK OR ROOM. 3° 


In neither the specification ner elaims dees Robinson 
intimate that water is necessary in the outer vessel, or 
that che tobaceo must receive its moisture from a baly of 
water and not from steam. Tis specification clearly re 
futes such it elatm. Ile depends por the steam as the 
principal and material agent te ACCOM lish his PU pase, 
lle siys. 

The object of this invention is to provide improved means for ex 
ing the leaves to the action of steam for the purposes above set fort 


aria speaks of 


\ steam receiving ch t ri c vessel f 
tobace I 1 tank or vesse ! ving . rene 
boiler A bE is a water pipe leading from the ower part of the sa 
rmto the lowe t of tl boiler. he w t + We rhe t will 
enter ce b und | crt I ent I j ‘ 
s\ t I CUt t hye j t + fei \ 
\¢ yO cl lat ! ! } 
orivinalle in ti Sows ’ , 
, 


Krom all this, it is evident that steam was reomurded as 
the active and eflicient aerent in ACCOMED sling What bal 
raseoty docu tem otenineed. uA Loved of water Was merely ine 
dental and not considered meces- ir ter Tire’ result. It woes 
the steam snrrounding the woolen tebaece holder that was 
relied UE proti. We therefore is =i This compan wits 
claim. that the outer ehamber or vessel ina prier lime’ Dittis 
econtul., it landy of Water in creer Ter Toe he siilhl iis iE rit 


sen s. tT neither “i pported '\ Tive poate | hier hey thie Phe*e*e’s 


=ities of the ense, lt is a ficeticions and trnmatertal rotund 
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of distinetion between the Relbinsom tevention same scr 


of the prior uses relied upon 


While several prior uses are Well established we ive 


no hesitation in singling out the one at August Deek A 
Cos, Chicago, As Miest Clearly midede oul toy Uline pre is. 
and se desire to mest paartieuiarty present it tee the atter 


tion of the Court. 
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t) rH OUTER TANK OR ROOM, 


A tneonde| of the sweat room now in ise at the factory of 


these parties, adapted Te illustrate the Various chanves 


that liave been made sinee its first construetion, bas been 


‘ 


introduced itt evidence anid Is before the (Court. The time 


MH 


when the row Wits louaalt liats been detinately fixed its obeu 


uary, ISTO. by the introduetion in evidence of original re 


reeipts whieh are identified by \Ir. Specht, the foremmin, 
(Printed leecord 201 l, sinned which he testifies contain t’li- 
tries for material furnished and work done in building tle 
-Went room, These receipts are dated January a, ana 
bebruary L, 1860. That of Shaefer, the steam-fitter. is 
‘ntihled _ him. (Printed Record 261), and he testifies 


that the ttems under date of danuarv 2. LSdo: are for 
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“tthe of thie pipe which he ised in fitting itp) rh Pevevlnd, 
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Pubily >, we Re it’ date of Tite “Wel pintritl Thipcove 


Paking the date as settled, how was the outer room, in 
Vinich the cases of Tobacco were re-sweinl., Colstraucted maida 
preriateed ¢ hae less@s ini il very ear ahd positive 
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real. The Witnesses sil Testified 
The outer room contained Water 
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THLE OUTEK TANK OR J00M. ‘! 


the hole in the bottom. and to eur astonishment found 
that com plamants METERS Leona w who basic! Perens eal bec 
to prove that there was a hole mm the hottom. was the we) 
who. with Thos hennedy, his helper, Aad put the hol: 
there. We revalied both these men as our witnesses and 
established this fact, and from their lestimmony., with 
Kroeschelle Bros bill for work, before them, we showed 
that They pout the hole which Doonan had testified abent. 
in the sweat-room, January, [Ss] The faets thus broucrlit 
out removed all doubts that could have previously existed 
as to the truthfulness of the variou- witnesse- il “Weal 
ner that the sweat-room had. from the tirst, container 
water, and removed the “Upposed difference in the Beek 
and Reobtmson tpparatise- tliat complatnants liad = 
strenuously Insistes! 1 

That the evidenee on these question- heh to Offaly ob 
lore the court, We Will llote from: the testimony of the 
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LQ) THE OUTER TANK O8 ROOM. 


(). 19. Please state when this single trough was removed or changed, 


and three troughs, as shown in this model, put in the room? A When we 


brought the exhaust steam from our dry room into the sweat-room, this 
change was made. 


Well, 


(). 20. Please state, as nearly as you can, when this was done? A. 


—SeE—a7"——" 


it must have been done about January, 1878, or 1379. IT am = not certain. 


That was when we brough all these pipes in, represented by the wires, and oni 


made the room larger. 


(). 21. Had this one trough, through the middle of the room, with the 
overflow which you have described, been used up to that time? A. Yes sir. 


Mehvay, in Printed Record 230 and 240. 


(0). 6. While tobacco was being re-sweated, did this one trough always 


contain water? A. Yes sir: only when they cleaned the trough, they let it 


out, and then put some more in. 


(). 8S. How was water put in the one trough, when only one trough was 


used? A. They put it in with a hose, or with pails, just as was hander. 


(). 10. Did they always keep water in the trough when they used the 
one trough all the time, when the tobacco was being re-sweated? A. Ves; 
thes did it the salle als when thes had three. Dhevy would ¢ lean it, rnd 


then put fresh water in again. Whenever there was tobacco in there, there 


Was water in there. They onlv took the water out to clean It. 


Crehring. iM Printed Reeord 24S. 


, . . , 5 

() 4 Please look at this pipe, extending upward perpendicularly from 

< I > i i i , 
’ . : ) ] ; 
tiie bottom { ar ~“Wweat-room, Opposite the end oi the middle tre ugi , are 
bout half an inch high, and state what that re presents: A That pre- 
sents an overtlow pine 

‘) = \\V i rqaovel 4 deo ~ ? ! prc’ scl t \ It le te ‘ nf? thie ove! 
How pi from the water ti , 

i> ; \\ ; wo ’ , _ | ‘ WwW eT ty 1 ‘ 1?) +} WA ¢ a " ‘ 

‘ " ~ - 

‘J. i \ V tL Ove \ } put im ti “Weoat-room \ | t 
+ > pul thet mn is7s. ¥ the 1 n Was first lit. 

7 +} } ‘ ] 
i) Wa- thow ed w thre t oh? A Vi i 
, 
rv? , ] 
() ) i \N l il t| t , ext ij mW | l thie } ae at trie 
| . } } ‘ 

t! usti \ I ' ‘ ! | | / | ‘ pt | ~ 
.* lea ‘ 

oF 1) Was tl ‘ \ ! Alt © veri ‘forthe water i that one 


(Mk OUTER TANK oO hoo, 1] 


’ | 
there not always water in that trough? A. Yes sir; there was always water 


in thre ‘co when 1} Use’. 


Specht, in Printed Reeord oe. 


cm 7. Look at this model, marked ‘Aug. Beck & Coa., Jan ¥., 3575: 
ami state whether the room in which you did the steam titting had as many 
troughs as shown in this model? A. It had not sir; it only had on 

i). 10, Llow m nV pipes dial you lay in the trough A. (One, 

(2 21. What kind of a pipe was it? A \ni teary pipe 

() 92. Was ita tight pipe or net \. It was perforated 

(2 1S. pid this trough in which you laid the perforated pipe, have 
overflow? A. Ves sir. 

(2) ik What kind of an overflow was i \. An upright pipe 

7. Re Bt inding up from the bottom of the trough: \. Ves sir. 

() 27. About how high was it?) A. It was somewhat shorter than the 
trough was high, so as to keep the water from overtlowing. 


Nhitet rin Printed Reeord 260 and 26. 


From the above testimony we think it} eanmot be dis 
puted that the swert-room: at Angust Deek & Cocs, at 


least ¢ mitsimed it ly wly of Writer as well as sTeeratnn. freon its 
erection In TSao. till the removal of the one trouet canned 
the putting inef the three troughs. This change was 
bil le in Isus or Psat. (fos a3), po Ae Mehay, sapere 

A\t thie time the room: Was ecublurced. oon Isis. to take 
the earlier date, the one cronoh was remowed and thre peut 
in With end troughs connecting them. At this thie twe 
pri pres were pout in the sweat room. onmeeXtending out ler 
zontally, opposite the ene of hie rindeded de tree, tied 
placed mcrdrie’ three Tait ~ Treotne thee i rie the otter oy 
tend peor aott Literernnaal ly frome the corner and oon about oa 
level with the leottom of the tHloor, The first of these two 
pri pres remained open during the operation of re-sweatis 
and served as an overtlow for the water, while the other 


ol 


Wis kept pltigesrerel ‘ip sadned only id riee] Ww iie ry i] Nils it 
~jredd Te drain off the water, either ten CleRN OF reper Tite 
~Went-rewoln or te prevent the breed y of water freon ~taneding 


sine ~tnonating rye thie brevtases, 
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resweating tobacco? A. Yes sir. 
©. 24. About how much? A. Up tothe overflow pipe. 


Npecht, in Printed Record 250 and 251. 


From all this evidence, it appears that the sweat room 
at August Deck & Cos always contained a body of water 
from the time of its erection. In lanaarye. IST5, till Doon- 
an and Kennedy bored the hole in the bottom. in lanuary 
ISSL. This water was contained in the one trough till 
ISTS, and then in the three troughs until it) was) entirely 
dispensed with. in ISSL. The witnesses testify to this 
explicitly. 

(>. 45. Do you mean to be understood as saying, In your various an- 
swers, that from the time the sweat room was built until last January, there 
wis always during the operation of resweating tobacco seme three inches 


of water in the troughs? A. Ves sir. 
Mehuy in Printed Reeord, 24. 
The object of having water in the sweat) room ois an 
: | ) a 
CCOTODMLIC lie, lt thie: stern used ne awh direct from 
thie boiler’ it requires eXpense to generate it. bv having 


blown. a quel, 
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(). 49. Isthere any difference in expense in the usc of exhaust steam, 
and steam direct fi mm the boiler? A. Yes: wedo not have Any exXpehse 
now for steam, as the exhaust steam serves every purpose. 


Mehoy. in Printed Record 242: 


rom all the foregoing, we insist that the outer eham 
ber used at Lugust Beek & Coos, fully corresponds to the 
first member ef the Robinson combination. Giving te 
that member of the combination all that complainants lhe 
eliatma for it, making the presence of a lanl of water in it 


hecessary to its idlentitv. amel we still tind it im this vse. 


IY is the srirne Tn every essential respect, perfortus exactly 


the sate fuietion ane occupies precisely the same posi. 

tion im and relation te the apparatus as the chamber Le of 

complaints paatent. lt is i Very truth and fact the 

the thing ts that used [sy the cefenelants, It sheoule 
toortes ite matted that this memrber of the Rollinson 

combination is one that he admits te be old. This being 

the cause, It Vite colada, 4 taining f hind y of ether, if 

Waiter lie HeECOsSary Ter J The hice if Wits Theol Ve \ 

inp miant Wirether we slrowed Withe alee ly of 

TeP eon Ppeok, Dut if water be nee ry t beim eohepppeena! 

the Mnoinn) pocete rit. Pieows beptietli f 

say oF pyadtannsates any init ry. 

thisat ‘uThN QUtHtity Which serves 

thie peatenit, ‘The « 

tuined cheneh for sueces-ful 

every Prat pre rme, li bol seen tie hl 

ndoubtedly stent Weowle 


tie ry? 
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en tobaceo holding vessel. In the use of this. Robinson eon- 
sidered his discovery to lie. Ile regarded it- as the only 
novel feature of his eombination. fle admitted that the 


“general structural plan” was old, but he thought it new 


to resweat in a wooden tobacco holder. Tle made this ele- 


ment prominent in his specification and claims; his coun- 
sel magnified its importance, and the Court below in lis 
first opinion attached weight to their claim of novelty and 
value in this feature. 

In describing his improvements in apparatus for steam- 
Ing leaf tobacco, Robinson says: 

My invention consists of a tobacco holding vessel made of wood, suf- 
ficiently porous to permit the steam to percolate through it.....[ am 
aware that the general structural plan of the apparatus hereinafter de- 
scribed, is old, and I do not, therefore, here intend to claim the same 
independently of a tobacco receiving vessel made of wood sufficiently 
porous to permit the steam to percolate through it, as and for the pur- 
poses set forth, the said wooden vessel cor stiiuting. as | believe, an im- 
provement upon the apparatus heretofore in vse, for the reason that, 
in employing wood instead of metal in the construction of the said 
vessel, the tobacco is prevented from being tainted, and may be kept 
continualiy moist by the action of the steam, instead of being merely 
heated and sweated by it, or steamed only by the vee:ation of steam 
in the same vessel containing the tobaceo, it being obvious that, if the 
tobaeco receiving vessel be made of metal, as heretotore in devices of 
this class, the steam in an outer surrounding vessel wonld merely heat 
the tobacco and sweat it without imparting new moisture toit.....C isa 
tight wooden vessel for receiving the tobacco to be treated.....[T make 
the vessel C of wood, as an essential feature Of my Invenvion, in order 
that the steam may sweat or percolate through it from the tank B, and 
so that the tobacco will not be tainted by coutact with metal. 

And in both the elalmis, the fact is reiterated that the 
tobaceo holding vesse] (— Is to be of Warr. 

In this testimony Robinson clearly states that the prin- 
ciple of re-sweating ina wooden vessel so that the ” steam 


or moisture could percolate through Was What he regarded 


ais Tew. 


C. Q. 28. What did you mean when you said in your specification 


that the structural plan of the apparatus is old’ A. [ meant a rvom or 


@ | 


—- 


~ 
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un Outside tank was old, but the water evaporating through wood toan 
inside vesse or tobacco case and producing moist heat is new. 

Leobinson, inh Printed Record OA. 
With so mueh stress laid on this feature of the com. 
bination, in the patent and in the argument, and with the 
comparison made between a wooden and a metallic tobac 
cu) lholder, it ‘e het strange te finicl the Wooden tolacee 
holder of the Robinson patent invested with novelty ane 
Importance in Judge Blodgett’s first opinion. Tlenee, we 
fined that in stating the nature of the complainant’. inven 
tion lie said: 
“Tae essential feature of complainants inventioa consists in sub 
jecting the mass of leaf tobacco to moisture and heat in a compara 


tively close wooden box for a sullicient time to have it underyo the pre 
cess of re-sweating.” (Printed Record 14). 

And in speaking of the Oppelt and Wenderoth patents. 
lhe said: 

bhey consist of metal tanks, within which Is a metal tobacco holder, 
luto which the steam was to be directly admitted,and the proof shows that 
they do not produce the result< se ‘ure dby the compl tinant =< invent on. 
Contact with the metal taints and lujures the tobaece Operated Thprarnn, 
aod the free admission of steam wets aud to some extent cooks the to 


bieco. The porous wooden tobaeco holder devised by Robinson seems, 
| 


from the pre of. to stimulate that slow fermentation and action iu the 
coustituent elements of the leaf which is required to make the whole 
mass homogeneous, and it would seem thit this cannot be done with 


either the Oppelt or Wenderoth devices. (Printed Reeord 14). 

brow the slowe. rf is perfeet|y ‘tppearent that at the time 
Robinson made his invention, and at the time of the orig- 
bracal hearing, both be and the court regarded the facet thiat 
the tobacco holder was made of wood. as the essential ane 
distinguishing feature off complainant's Invention; and 
threat thier rested the ease on that tden, If that elatm te 
meritorions Consideration was based ona false premise, 
the boundaries of their rights must. of course. be reduced 
aned limited te conform to the facets as afterwards intre 


duced, 
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As Robinson expressly says in his patent that the -gen- 
eral structural plan” of his apparatus is old, and that he 
does not “therefore here intend to claim the same inde- 
pendently of a tobacco receiving vessel made of wood suf- 
ficiently porous to permit the steam to percolate through 
it. the »said wooden vessel constituting an improvement 
upon the apparatus heretofore in use.” it dught to seem 
clear that. if this wooden tobacco holder be old in the art. 
his invention should be regarded no longer as a *«Lis- 
covery, but as a mere technical improvement in the 
structural arrangement of the apparatus, if it be possible 
to sustain his patent at all, Tf the *veneral structural 
plan” of his apparatus be old, his: invention cannot of 
Course Colisist in that: serie if it lye ole, fo re-sWwont torloac- 
ca ina Wooden holder, the merit and strength of lis claim 
cannot rest in thar. When ie admitted that the striae 
tural plan of his apparatus was old, he necessarily referred 
the novelty of his invention to the wooden tobaceo holding 
vessel as the new element of lis combination, lle oninde 
it te rest and inhere principally, if net solely, in that. Tt 
cannot in this ease properly be elatmed that the invention 
Colpsists in the Com itiat ion of parts, pres pert vs of the 
question of novelty in thre wooden tolaces hicoleler, becuse 
if all of the elements of the combination be old. some mew 
result. Aeterent oe hind, wiust be pooduced. to constitute 
invention.  Dbut.oin combining a wooden tobaceo holder, 
which was old. with an appmiratits, the veneral ~tructural 
plan of which was old. eaehl in its mew Position operating 
inn the sare WAV, its the evidence presencly quoted in «is- 
Clssing the question of profits shows, ne new results. in 

, 


the sense of the patent law, eould be produced. Tenec, 


we submit. that if it be shown either that the only “Up 


] 


posed novel thine saloeoouat Tlie’ [oeoleineseon mivention Is rheot 


nevel, or that, bole old. its combination with other parts, 


tdinitediy old. produced no new result, the defendants 


> 
ae 


iy 
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have fully met the complainant's case, 

From the evidence introduced after the Court's first 
opinion, it Appears that at the time of the Robinson in 
vention, a wooden tobacco holding vessel lad been long 
know and extensively used in the re-sweating of tobacce, 
It was used by Tart, Watt & Co. in IS73, by Harris, 
Beebe & Co. im IST. 

Q. 9. How was the tobeeo put in that vaults A. Well, sometimes | 
used to hany it upon laths and sometimes I put it into cases, as | “aw 
fit to de. 


\). }¢), ‘That Is lite wooden boxes * 3 ve = sir: tte wooden boxes, 


Sohn Watto in Printed Reeord 170. 


Q. 1% What kind of boxes dil yori pat itin’ A. Pine boxe 


) 3k Winnett kind of bores? \ Wooden. pine boxes, telacce 


boxes 
‘). 35. Tobaceo cases’ A. Yes sir. 
‘) O06. Ordinary cases? \. Yes si: 
Q. 37. The tobaceo is packed int Yes sir. 


Welles Weetto in Printed Reeord TOL. 


It bias been used by Nuenst Deck & Co. sinee IST up) 


to the present tinne. re 

( 13 Writ kin’ of @ ise. \. Just the original leaf cases 

J 14 Lhe ord mary ef tses tobaceo is p icked in \ (orainn ¥ @n 
ses; well, someiitnes there are other cises, but always tobacco cases 


N pee Ato in Printed Record 20, 


‘J : Vlnont hherw ort my Chases cf le if feslenece did ‘ fj re =Went iti 
the original case in this large room A. Oh, quite many. probably a 
couple of hunmdoed. Lb deondt reeollect haw tans 

i). ie Was this lent tobaceo used for eywars 4. Well, what we 
have done for the last four or tive years, Ves 


Npoes Aflpin Printed Reeord 20" 


(J. ll. Hioow is that tebaceo put Inter that =wWwent rower * 1. Pot into 
cColses 
‘J 1.’ | hve ‘ riyri ‘| tar eq*r*ad tee = A. Yes sift. 


Neha ll. T Printed Reeored 4 19 


(). 1. Wipat kind of Cases were these ° \ Phe were three ordi 
I irs fooneccao Chses, from four te tive hundred or 1X hundre ad peervune ds. 
‘) le Dhe ordinary Cases that tobuces is packed ith \. Ves eir. 


Vehog. in Printed Record 222. 
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(). 14. Are they what are called the ordinary tobacco cases that the 
tobacco is packed in? A, Tobacco cases, yes sir; regular cases. 

Q). 15. Wooden cases’ A. Yes, wooden caees. 

Gehring, in Printed Reeord 232. 
It was used by Charles Philips, February 20, 1877, and 
ever since. 

Q. How did you next operate the 1876 patent? A. February 20, 
1877, lL had made twenty boxes of sufficient capacity to hold one case 
of tobacco, aud corresponding ino size to the tracks used in tne appara- 
tus. The tobacco was placed in wooden boxes. These boxes were 
placed in the 1876 apparatus, and the tobacco was sweated ‘n that way, 
while wholly protected by the wooden boxes. On February 21, 1877, I 
had ten more boxes made; February 23d, eleven more; Mareh 2d, twelve 
more cases; March Sth, ten cases; March 15th, twelve; Mareh 16th, 
thirteen; March 21st, fifteen; April 24th, twenty cases, and from that 
time on we have only sweated in the cases. 

Q. How soon after you purchased these boxes did you put them iuto 
actual use in connection with the 1576 pateut: A. As soon as we yor 
the first lot of them. 

Q. How much tobacco did you resweat iu that manner duriog the 
year 1877, or about how much? A. Probab.sy four or tive thouand 
causes, somewhere around there. 


Philips, in Printed Reeord 270. 
It was also known and used as early as July Ll. DS65, 
and is deseribed in the patent to WW. Tluse of that date. 


In his specitication he says: 

I take the tobacco, by preference, after it has been dessicated and 
packed in the usual manner in hogsheads or cases; and which it is well 
known are not by any means so. close as to exclude steam. I[ place 
these hoygsheads or cases, or both, in achamber of convenient size, and 
which can be closed up steam tight, and I then introduce heat and 
moisture by means of steam apparatus, such as is generally employed 
in heating bulidings, the coils or congeries Of pipe being arranged in 
auy suitable wanner for the proper distribution of the heat. Some of 
the pipes, about one-half of them, are to be pierced with w ry small 
holes, to jt rmit the escape of steam into the echamber. I: will be 
found best to raise and maintain the temperature at aboat 15) dey rees 
Fahrenheit. and for about 48 hours for tobaceo which has been well 
dessicated, alconyer time being required when treated before it has 


been well dried. 


TIuse Potent, Printed Reeord 283 and 2®S4. 
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This patent Was a process patent and without drawings, 
Which aceounts for its has ing escaped the attention of the 


examiner in considering the Robinson application. 


These extracts from the testimony of the witnesses, and 
from the TLuse, IS65 patent, fully divest complainants’ 
pritent of every particle of right to claim any novelty in 
the use of a wooden tobacco holder. In all the cases men 
tioned above, the tobacco holders were the ordinary ter. 
bacco Cases, exeept those of Charles S. Philips, whe liad 
wooden boxes made expressly for the purpose, as a matter 
of convenience, and so that he could return the tobacco te 
his costumers in the clean eases in whieh he had received 
it. Thedate when Mr. Phillips becanm to resweat in 
Womlen Cases, is fixed by the introduction of original re 
celpts Which enabled lim to state the time to the exaet 
day. The operations of all these parties were mere than 
two vears before Lolitson’s application February 2, 
IST —and are fully established by the evidence. The 
wooden tobaceo-holding vessel used ny al! these peurties is 
exactly the sume as that used Ly) the defendants. lt peer 
fortied eXacthy the funetion of the defendants tobaces 
bicoledeer, sinned OCCULT | exactly the same position in sinned re 
leaticons ter thee ppeeratils: If its use, in connection with 


the other elonpents of thie ‘apparatus, Is call rrefrinere Preevnat af 


is alse oun MTL D poet been, 


; 


Me . - Pal ’ * . * 5 
>. rik stTEAM GRNERATOR ANID ENDL TiN L\fr b Pete Eb deeN 
win s 

. ; ‘ 

1} th c] erlertape tocol thas ery b evendea ter tar ri rine 

j | . . +} . nen @ @ , r ‘ e. ; ‘ a. ¢ — 
Lbeopie*] feo} iit Fe*yie' Tui pe etl 2 if i j ‘ - ? i* pre ‘ i pores 
: } . } : . ‘ } ‘ i e ‘ : ] , e © we. ° 
Vicles Chat vey troller miay tee ised tied FV Thee) Pees erie 
Os : +) : ; see +] — a D on 7 44 7} ‘| : ; ; 7 
(leeti= La pveet Lait biel isnt ‘? iat ’ hii tj ‘ a ve Ge tie ‘| ;e* 


or exhaust, ane ati Si treet hy rier salmoouat the 74, OF hes pettitre Of thee 


steam. leaving the number of degrees to be regula 
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the convenience of the operator or the necessities of the 
case, the steam boiler employed at August Beck & Co.'s, 
(Printed Record 202, 222) and in the various uses relied 
upon, constitutes this third element. To find infringe- 
ment complainants regarded the steam boiler at defend- 
ants’ works, hy which the factory was heated and operated, 
as their third element, and it is said that it isa poor rule 
that does not work both ways.” ; 

The fourth and fifth elements of the Robinson combi- 
nation are the pipes for introducing the steam = from the 
boiler, and forearrying off the surplus water caused by 
the condensation of the steam. Both of these elements 
are found in the use at August Beck & Cols, and ins the 


nse at [larris. Beebe & Co.'s. Printed Reeord 250, 


In recapitulation Wwe insist tliat, te sily nothing of the 
other uses, the use at August Beek & Cows contains all 
the elements of the Robinson patent. Ino it) we tind 
the vwfor vessel for containing the steam or moisture, the 
moolen tobaces holding vessel, the dolor for the creerpe’ ran 
tion of steam, the s/f pipe nnd the pipe for dIrawing olf 
the water. Every one of these elements performs the 
funetion of the corresponding clement of the patent, Ope 
rating in the same way and for the same purpose. They 
are’ really the sameas defendants’ tpparatis, There is 
hetia single material distinetion between them, If anoin 
fringement, as the precisely ~trthar combination In «de 
fendants factory wis held te be, they are an aul Theda 


thon, 


}. THESE VARIOUS USES WERE PRIOR TO FEBRUARY S., 
IS¢6—THE TWO YEARS BEFORE THE APPLICATION 
AND WERE PluBLd 


The only remaining question is as te whether these 


ee 


~$— 
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ses con be considered as public in the sense of the patent 
law. On this point we think there can be no possible 
question. All the witnesses testify that no effort was 
tiade to keep their process of sweating tobacco a seeret. 
All the workmen knew or dind opportunity of knowing 
all about the matter. and none of them = were under in- 
yunetions of seCTeCY, 

That the court Nrhity have the evidenee on this peovinat be 
fore them, we will quote the language of the various wit 
nesses In reference to the use at August Beek & Co.'s. 


reeot hinrige 
A. They 


() Zt. Please state whether anybody ever told you to say 
about how they reswWweat tobacco there, or to keep it a secret? 
didnt say anything to me about it, they never said anything te me 


that | should say nothing. 
Nehinell, in Printed Record "1h, 


was done Openly, oF 


A. There 1 


>. 162 Please state whether this re=we atiny 


Woether vou or anvbody else was told to ke epit a secret? 


ne seeret about it as far as I know. 


bess Were you ever told to Keep it a secret?! A. Ne sir. 


. 103. 
Mebhay. in Printed Reeord 251, 


(J. 46 Did anvbody tell vou not to say anything about how aif was 


peswent: A. No. —< 
ba hiring. iT Printed Hoon ws mugs * | 


C.Q S1',. Do you allow the publie to yo freely in and out of the 


factory: A. Not the public. no sir. 


secrets «rf ,aonr 


('. {) 4 De vou allow your workten ter tell thre 


i- PER yperenpeer feoor them te tell 


business, or do vou caution them that it 


what is done in the f icrory, id dw Vert coeet keep your priuecip il work 


men as long in your err pelary is provssilele ! \ We newer preveut therm 
“we cant preve: f them: whatever Thies Krew thhery eum tes] We «ont 
caution them. ‘Lhe seeret< the \ dont know bhe secrets re iting te 
the snuff Lonly know: Mr. Beek, himself does not know them We deo 


kee |’ them as logy us they behave themselves 


Cros<-examination vou have stated that vou 


kK. D. Q. 106',. Ta your 


; 
had no secrets alont your Works, except , 3a tae manufacture crf 
-nuff- Arn | correct: \. Yes sir 

k. 1). \). tore Was there any secret ateout the w iVinwhien you re 
sawernt youl tobaceso A. No “jr 

RK. D. \). Jibs Did the various hands who worked on the floor wheres 
the resweating wa< done understand all aleeut it \. Yes sir: most of 


the hand-~ worked tidere oF leas con if 
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R. D. Q. 110. Was there ever any instructions given to MeKay or 
any of the others, to say nothing about it’ A. No sir, never. 
~R.D.Q. 111. Was there anything to hinder them from telling others 
about ity A. No sir; it would be no use to tell them not to say any- 
thing about it. 

Mr. Munpay: Did yoa add to your last answer words to the effect 
that to tell them not to say anything about it, would be jast the way 
to make them tell others about it, Mr. Specht’ A. I did not give that 
as an answer, I merely gave that as an illustration. 

R. D. Q. 112. Was the resweating done with as much Openness and 
publicity as the nature of the work and the situation of the room 
would permit’ A. Yes sir, always. 

R. D. Q. 113. Please state whether there was ever any intention or 
attempt on your part to prevent others from knowing how you did 
your resweating’ <A. Never; as [ never considered it a secret. because 
I done it for the last eighteen years. 

Specht, in Printed Reeord 253, 255, 259. 

R. D. Q. 53. Did Mr. Specht tell you what he intended to use the 
room for when you did the work? A. He gave me an understanding 
of it, in order todo the work properly. 

KR. D. Q. 54. Did Mr. Speeht, or any one request you net to tell 
Others about that room; or did you keep the matter to yourself simply 
because you thought it would be improper to say anything about itt 
A. Mr. Specht never forbid me to say anything about it; and it was of 
my own free will that I did not say anything about it: as in ordinary 
matters. 

Schaefer, in Printed Reeora 263. 

From all this itis plain that this matter was in’ the 
actual knowledue of many, and in the pote vtral knowl- 
edge of all the publie. There was nothing to hinder any 
of these witnesses or their companions, from informing 
others of the construction and operation of the sweat- 
rooms. As manyof the workmen quit the employ of 
Angust Beck & Co. and moved to different places, they 
carried a knowledge of the sweat-room with them, 

The rule as to what constitutes «a public use within the 
iIncaning of the patent law, Where the use oeceurred in oa 
factory not ope to the free Inspection of visitors, is well 
stated ly Juduve Lowell, in the ense of f?, rhins ¥. Vash ser 


Card and Glazed Puy > Com pany, 54. &. G., 1298. 
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Taking these decisions together, I understand the law to be that actual 
knowledge of the invention need not have been derived by any one in- 
terested to practice it. It is enough that any one or more persons not 
under a pledge of secrecy saw the invention practiced, or even might 
have seen it if they had used their opportunities, provided it was in 
fact practiced in the ordinary way after being completed, and it mast 
be held either that the workmen and visitors were a part of the pubiie, 
or that they were persons from whom the publie might have acquired 
the art without a breach of trust. 

There was no pledge of secrecy proved here, and there was some evi- 
dence that none was exicted from anybody. There was no evidence of 
concealment except that the factory was not open to chance visitors. 
It was understood, I suppose, as most factories are conducted with no 
intention of divulging any secrets and none to have curious and prying 
persons admitted; but without any special precautions beyond what 
preadent men who do no eare to be interrupted ia their business would 
usually adopt. For my own part, [ shoald have some doubt whether a 
pled.e of secrecy exacted of a numberof workmen who had nothing to 
do with the machine in question, and had opportunity to examine it if 


they chose, would make the use a secret one. 


From all the foregoing we submit. that complainants: 
patent cannot be sustained with the construetion pout tpren 
it ny the complainants and the court. Throughout the 
Whole case they have proceeded pvr the theory that the 
Robinson patent covered any kind of an outer room, any 
kind of an inner wooden tobaeco holder and any kind of a 
steam Generator, used together for ~tenming terbeens. In 
their view the outer “tioht vessel or tank” in complainants 


sapparatis browdens and lengthens out inte a ream of 


any desired size and proportions, the immer tioht vessel” 


which is “made of wood ane suspended im the tank” be 
Colies thie ordinary Wooden tolacer Ciists or lr ees in M lhieh 
the leaf tolaces is shiippperd focorne thee country buvers and 
set in the steaming root. amed othe steam crenerateor le 
Coles the reenular loot ler iy) whieh thie factory < Warned 
and run. lf they tuke any there contined view of the com 


plainant pratent, then. 


265 THERE WAS NO INFRINGEMENT. 


IT. 


THE COURT ERRED IN) FINDING INFRINGEMENT. 


The Robinson apparatus, as deseribed in the patent sued 
on consists of one tank within another with an annular 
space between the two for the wdimission of steam. This 
outer tank is desertbed by Lies, one of complainants wit- 
Nesses, is being six or seven feet in heioht, as constructed 
and used inoperation, (Printed Record 45), Rothsehild, 
another of complainants Witnesses, says it is made some 
twelve feet in heioht, (Printed Ltecord $2). The inner 
tobaceo holding Vesse| Is required to be of wood, and in 
beth of the claims it is limited to a “tight” Vessel sus- 
pended” in the outer tank. In ne place in the specifica. 
tion «does Robinson intimate that this vessel need not be 


? 


stiohit™ and need mot be “suspended,” The only state 
nent te be found is that he does mot sintend te be re- 
strieted to any particular way of applying the lid €° ane 
suspending the vessel @. as both may be dene in) vartous 
suitable WAVs. The object of baving the tobacco vessel 
ivhit’ is te prevent the steam from coming inte direet 


, 


Contact with the tobaces Phe only latitude snovested is 


Tao Tlie’ eLercr Pere’ col tichtness I~ Thinafl The Tavloaece reeeterh\ bre 
vessel should be made of wood = suthetently **poreotis Tee 
‘_ rmiit the steam to “percolate: Tiirestiert if. Phe idea and 
. * fe Robi : his ue or ee 

rite niet OF Twobitisen evidently Was That by exeiteding the 
steam [rom Thre fobaces except “as if “percolated threoucrh 


the Wood, it would neither be sufticrent im quantitv. te 


miake the tobaces too wet. nor suffierent in Tenmiperature Te 


Cork or stein if. Phe folmece Wits lifted tip. lisarned ly 

‘ . 
hearned, tried late throuerh the Ten inte thie: sUspeneded folac 
co holding vessel. As eonstrueted it would hold from tive 
te eight cases of tobaeco, aggregating from twe to three 


, , 
Thhotlsana prolinieds 
We have, then. a patent whieh. in oats broadest claim, 


_ . , , ’ : ; . . 
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house is formed a doorway through which the eases of to- 
baceo are inserted and removed. The roof of the sweat 
house is slanting for the purpose of carrying all water of 
‘andensation back to the water in the lower part of the 
sweat house and thus prevent its dripping on the cases of 
tobacco. 

The operation is very simple. The steam being ad- 
mitted cireulates through the coils of pipe, heats the room 
and causes moisture and vapor to pass up through the 
slatted floor and fill every part of the sweating house. 
The tobaceo becomes moistened and heated, the sweating 
is accelerated and the color improved. There are other 
details of construction which are thought to be immaterial 
in this connection. 

[t is plain that the defendant's sweat room as above de- 
scribed has no vessel »suspended™ in another. Yet this 
is made an element of complainant's patent. The cases 
containing the tobaces Crahheot bie considered iis this vessel 


as they form no part of the Apparatus. Nor are they 


stight.” ‘They are free to the ingress of the steam rising 


from the lower part of the chamber. The evidence shows 
that they are full of cracks and holes. *Sometimes that 
(crack) Was an eighth of an inch, sometimes a quarter of 
an inch on all the ends, sides, top and bottom.” 


Printed Reeord 372. 


From reading complainant's patent it is evident that 
the patentee did het contemplate operating his invention 
In the same Way as that embodied in the defendant's sweat 
house, He neo where intimates that the tebaeeo ean be 
sweated s7 th. erigenal C4UINER. He tikes «tt ont of the 
~"Cuses oF packages in which it niaty have been packed ly 
the producers or shippers.” and deposits it hand by hand 
in the tobacey sweating tank. The opening Te this vesse| 


Isat the top. It certainly requires he testimony to show 
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that such an apparatus would be wholly impractieal and 
useless if it were attempted to elevate the original cases 
weighing 400 pounds and deposit them in the suspended 
tubaceo holding vessel. If the patentee had intended to 
sweat the tobacco in the casex he would have provided 
some other opening fortheir introduction than the one at 
the Top. From the patentee s *peeitication amd the con- 
struetion of his apparatus he mast have ¢wfended that his 
brede of operation should be to remove the fobaces from 
the cases and deposit it hand by hand in the sweating 
chamber it= the e*\ idenee shows tor be the with employed. 
He conld have intended nothing else, and the construction 
rn description of his apparatits limit hima te that mode, 
In defendant's sweat room on the COMTPAPY uni Hi portant 
object Was To dispense with the handling of the tebaces 
and to resweat it in the original pate Kagres, Their con 
~truction contained the features HECcessiary Te embandy tliat 
idea. It was their mode of operation. Differing se 
widely in their principle of operation it is submitted that 
the twe pepaeratirs ecannet be the sittne, Thor one Infring thie 
patent eliaiming the other. 

We submit and = insist, therefore, that owing te 
these differences in econstrnuetion and operation, the «de 
fendanuts sweat room should mot be held to infringe thre 


I? LoL tpseon prboernne, 


LI. 
rik COURT ERRED EN SUSTAINING: THT MASTER < REPORT Ht 
LSE ON TTS FACE If Is UNINTELLIGIBLE AND GIVES No 
DATA FOR FIXING THE PROFITS At SHG | 
PER «¢ ASh oF TOA Ctr RESWRATED 
After stating that defendants had resweated Ob cases, 


fer parties bringing their tebaces te them for that pur 
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pose, ata charge of $5.25 a ease and at a_ profit of 
$2.25 a case, the cost being $3.00 a ease, the Master pro- 
ceeded. 

“And upon the basis of defendants statements that the difference be- 
tween the price of wrappers and binders is certainly ten cents per 
pound, and that not over oue fourth or one-third of a cise of wrappers 
can be sold or used before being re sweated, the profit realized by the 
defendants by the use of the patented appanatus is six dollars and 
ninety-seven and one-half cents ($6.97',) per case, a saving of one- 
fourth being made in this way by the use of the process.” 

Printed Reeord 23. 

The above quotation gives the only clew  eontained in 
the report as to how the Master came te piteh Wp 
SHS a case aus the protits of resweating, We eannot 
tivure it out on any theory that we ean think of, reason. 
able or unreasonable, by reference to the evidence or by 
ignoring it. Theamount fixed upon seems to us to be 
the most direct violation of the rule of PAdp ve Vock 
(17 Wall 462) that damages must be proved and not 
guessed at.” 

The Master says that the defendants piace the ditference 
between wrappers and binders at ten cents per pound. 
What if they dof There is a class distinetion between 
these kind of goods. Wrappers are the long large leaves 
that are used to Wrap the cloars and furnish the outside 
laver. Tfence their name. Binders and fillers as they 
are called compose the inside of the cigar and are usually 
the short. torn and imperfect leaves, that could not be 
employed its Wrappers, They are distinet runic seperate 
classes of cron, lt I~ therefore cmimnedte rel what the dif 
ference in price amounted to, 

After stating this immaterial fact the Master sv that 
brecrtise of it anil becuse "hot over one-fourth or aohe 
third of a Cisse of Wrappers rill lye soldoor sed before lie 
ime re-weated, the protits realized ly the «cle"endants ny 


the list’ of the patented cbppareetits In SIX dollars and ninety- 


‘oe 
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seven and one-half cents (SO.U74) per case, a saving of 
one fourth being made in this way by the use of the pire 
cess,” Let us see if we ean make lieesacl or tail of this re'in- 
Sonn, 

A Case of tobaces welglis bin) promniels (Printed ltecord 
SO). If "rot over ole fourth oor cotne’ thire of a Cust of 
Wrappers can be sold or used before being resweat,” there 
would remain 300 pounds in the one case and 266 protinels 
In the other, that the Master would lave the Court believe 
are tinpreved ten cents per pound. This would give S30 
or SHG per cise’ less the: cost of resweating, So) EMD, 
Sieh; it pre poste ratts result could pot, however. le spp 
ported In) thie «*\ jelerrpee, sane therefore thie Master cloves rheol 
se 


vo where lis reasoning would seem oto bland dim. 3 


aiter leading 


us teexpeet him to figure the profits on 


at = OSOpthG | 


three-fourths of the ense. he pol snere = them > 
per case, adding «a saving of one-fourth bemmg made in 
this way by the use of the process.” Why does he take 
one-fourth? There is neothite stated te show, Pout cone 


it * = 


foorrths aa’ Teeter Ceetits per prvuatie wert setnpentannt tes S10), 


thie Cost of reswentine. SO). fon ineer an even So O00), Whiere 
do the odd cents and half-cents come inf This theory, 
whieh Is it} bitrary. coy etural canned Uns pperted bry thie 


} 


evidence, cloes met help us. Tf he menun one-fourth of the 


three fourths or TWe thirds whet he’ “it\s ure Hii proved 
The letter result Is re see hpered. New erat he Prhecata fee stl leow 
the defendant= a credit on ther perespucareatevr'y prrecess a 
further eet hie refuses ter allen neve Ther eon thisat percrontanal 


. 


We are unable te tine iV eXplanation im the report oor 
rey thie evidence for the- pear CUlar amount of See, » per 
ease. We eall on A pope lees cotrnsel te eXplo th othe pepe 
Ter, “ariel We ask the Ccoturt tee mote ‘ath eXp erpset ern Trisat 


. . 1 
. * . ; 
pee*iie*\ ¢° bisa Thiere P= Ther meetin t tele 


peat Loe river, breveratiae We 


reitseeni whit protits ~ticrtaled bisawer beeen fortress at the amount 
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reported. Whether explicable or not. however, ameunts 
to little in view of our other exceptions and should A pel- 
lees’ counsel prove more ingenious than ourselves on this 


point, it will. in the end. we are sure, avail them nothing. 


rv. 
DEFENDANTS SHOULD BE ALLOWED CREDIT FOR ROYALTIES 
PAID UNDER OTHER PATENTS. 

The first error in the Master's report is in reference to 
the royalty paid, or to be paid. by the defendants to 
Charles S. Philips, under his patent, for the use of the ap- 
paratus held to infringe complainants’ patent. The ap- 
paratus was built under the Philips patent (Printed Ree- 
ord 265, 367), and, as we have seen, embodied many ad- 
vantages in coustruction over the Robinson tank, whieh 
contributed to the savings now claimed. Defendants con- 
tracted with Philips to pay him S400) per year for this 
apparatus, together with the privilege of any other patents 
or improvements that he might acquire or make. The 
evidence shows that the atpparatus Was used during the 
time covered by the aecounting exactly as when first 
erected, so that the amount of royalty or license fee, paid 
or due to Philips, must, in all fairness, be credited to 
What the defeadants actually used. In regard to the 
amount getual/y paid, Jacob Sutter says positively that 
they had paid S400; that they had made four quarterly 
payments of SLOQ each. (Printed Record 141). Louis 
P. Sutter, without referenee to the books, was uneertain 
What amount had been paid. This exact words are. = 
think we made, maybe, two or three payments.” In ref- 
erence to the paavirent due, but unpaid, he said: We 
leep it until they draw on ous.” Deing asked hy Mr. 


Munday if there was ‘eT understanding sulout that, he 
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said: «Nosir, there is no understanding at all. 
. > ~~ 
Printed Reeord 377. 

Phe period covered by the accounting amounted to ex 
actly wefeen mouths to the day. The evidence justifies us 
In saving that SOO had been actually paid, and one hun. 
dred dollars had beeome due. and for whieh the defend 
aunts were liable to be drawn on any dav. No distinetion. 
therefore, ought to Se made between that actually paid 
and thatdue. If not paid, it was poyehle, and, for aught 
shown. bias long sinee been prauted, The defendants were 
bound forit as much as if their note were out. This tive 
hundred dellars should be dedueted from the gross savings 
fourncl by the Master to have oecurred from the use of the 
Apparatiis on Which it was praid, 

Phe law in reference to such an allowanee. we think. I- 
well settled. i Mine dhie wl Company vy. helical: i | 
Danning & Arden’s Pat. Cas., 461-2, Judge Nixon, in ref 
erence to an allownanee of nearly STLEOOO) for rovaltie- 
utder the patent under which cefemndants operated, sie? 

We have already eonsidered the ur stron whether the Master ougri.t 
to bave made an alowanee to the defendants as the leensees of the 
Broekelba: k nod ‘Trainer patent for their addition tor the Nichols<on Tri 
Vertieen, and have held th bg. lil the tribes he af attire itive ye of. ‘oti tlie 
partoef the defendants, of its Value, he was justified im yiving ne credit 
for such addition But here we have a different question, The can- 
tracts ae whieh: the profits were renlize | were feor thre tise «rf the Brock 
elbunk and Prainer pavement Noe other could be pert clevwes Phe «le 
fendants had bargained te pats the above sum to ite owners, WhelLevet 
they used the patent, and, so faras it appears, bad made the baryaru 
} pram fmath It was an eX pense HheceesAary to be mneurred in order tea 
fultill their contracts Dhev nyurreed te prey. endin faet did pay. twenty 
cents a square yard for the Breckelbank and Trainer tmprovement 
be ips the iprovetnennt did net coutribute so muchas that teward- 
teope ofits cof thie etiftercerg<e I is «cditlicenult ¢ bpeppeor'’ ’ 


? ,¢* acrurreyrat 
=T)¢" 7) ccises, But. if f did Ni *? Is thet thie borden svf prrenef rie re ~ siete d 
and onght net the complainant to have «<hown atiirmitivels that the ex 


penditure thus mnade Was unnecessary Or extravagant in amount I isis 


wis evide nty the View which the Master took. and in default of «neh 
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proof, we are not prepared to affirm that he erred in allowing the pay- 
ments as a deduction from the profits. 

The Supreme Court affirmed this decree, saying that as 
to this and sume other questions, it was “in all respects 
correct.”” 97 U.S., 144. 

Under this rule, this five hundred dollars should manit- 
festly be allowed. Complainants have not shown, or at- 
tempted by so much as a single syllable tu show, that it 
Was “unneccessary or extravagant in amount.” The Mas- 
tererred in not deducting it from the aggregate profits 
reported. — [It should now be deducted. 

There is only one reason that we see why it should net 
be allowed to defendants. If the apparatus used by de- 
fendants were, in view of the prior uses, free and open to 
the public, then nothing should be allowed on the ground 
of royalties paid to Phillips. We take it, however, that 
complainants’ counsel will hardly base their opposition on 
that ground, as that would destroy their claim to recover 


anything. 


V. 
DEFENDANTS SHOULD BE ALLOWED CREDIT FOR BENEFITS 
ARISING FROM PREPARATORY PROCESS TREATMENT. 
Our next objeetion is that the Master should have 
found that at least ove-/a/f of alt the savings or profits, if 


any. were attributable te the preparatory proce xx fret. 


ment to Which defendants subjected all their tobaceo, 


Counsel for the complainants and the Master have both 


failed to undeestand what this process treatment is. They 


have gone on the supposition that it consisted simply in 
emsing the tobaces With wmmon we, This Is not se, (’ar- 


bonate of ammonia is only one of the materials used in 
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a 
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Oihle HA the te ps of the process. If ammonia be used in 
wetting the tobacco, and the other steps of the process lve 
omitted, but little, if any, benetit will be experienced. To 
understand this matter thoroughly will require a careful 
and somewhat lengthy consideration of the evidence. 

The preparatory process Treatinent te whieh defendants 
subjected every penned of the five hundred and nine cases 
of tobaeco resweat by them, consists, first. in casing the 
tobacco in water containing a solution of earbonate of am. 
omnia, and, secondly, in bulking or packing the tobaceo 
In attmass, and allowing it thus to lie for five or six days 
tu two weeks, subject to a low temperature, about corres 
ponding to summer heat, say. 60 to YO) degrees, until it 
has passed through a natural fermentation or sweat. The 
ITLINLOM a DS et et peers xaily in this treatment. lt rrisk bie 
dispensed with. Tt only hastens the result and completes 
the natural sweat some days sooner than it) would other 
Wise be completed Llenee te “we, pely wet the tobaceo in 
wintnonin Water and = then pois if imitnediately inte the 
-Weating-room at oa high heat, witheut practicing: the 
other steps of the prrercerss, does little good. Om the other 
hicanel, if the preparatory process of fermentation be eare 
frilly carried out without ammonia, the same result, but 
requiring longer time, can be reached. 

lt is sol merely forthe use of ammonia that defend 
ants insist on a reduction, but on account of the pre parva 
fury proce vA an fr dite ntetion, which Cali lve practiced either 
with cor without career. If the Master liad fully ull- 
derstood the grounds of this claim, he would mot have re 
ferred to the first deposition of the witness Tlaas. as shew 
imar tliat the pre prtvatery process on ff rimentation contrity 
ute«d nm thing to the result. Te slow the perteet mcrre 
tient between the testimony of this witness aned the 


vrounds of our claim as above stated, and that it does mot 
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contain one word that we do not endorse. we will quote 
his language. He says. 
“We have sweated under the Philips process, with and without am- 


monia, and the tobacco came out in a pliable condition; natural smell 


and ready for work; and in the process of manufacture yielded as other 


re-sweat tobacco yields in proportion. We have re-sweat tobacco in 


the Robinson manner, and while it is true that the tobacco came out 


darker, the leaf, though, after laying about twenty-four hours, yot brit- 
tle, and consequently so unfit for manufacture that it yielded little in 
wrappers, aud such cigars as were made out of these wrappers had a 


peculiar smell, such as tobaccos have that are fire-cured, which we con- 


sider objectionable.” : 

X-Q. 26. Were these difference due in auy degree to the use of am- 
mouia in the Philips process? 

(Nore. The court will notice that the question is very guarded and 
limited, and requires the wituess to state, uot whether the differences 
mentioued in the preceeding auswer were in any degree due to the use 
of the process of preparatory fermentation, but whether they were In any 
degree due to the use of ammonia ia that process. | 

A. As the tobacco sweated either with or without ammonia came out 


equally well perfumed. I cannot say whether or not ammonia had any- 
thing to do with it. 
Printed Reeord 125 and 126. 
We have quoted this testimony, because the Master has 
referred to it-as the reason for his rejection of defendants’ 
Claim for a reduction on account of the preparatory pre- 
cess of fermentation employed by them. It shows ne 
more than we have before said, namely, that the process 
is not dependent on the use of ammonia, and that the same 
results can be reached ly using the prs cess of natural fer- 
mentation, though longer time is required. The use of 
ammonia is only one of the ingredients, and that not an 
inelispo nsible one. In the first step of consecutive and pre. 
oressive acts leading forward to one completed result, 
To show that that Ingredient can be dispensed with. ane 
Ilaas’ testimony shows neo mere than that. does not show 


that the process as a Whole contributes nothing t the 


total of lenetit produced, 


RO CS 
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To show that the process treatment does not Consist, as 
complainants would have the eourt believe, simply in the 
use of ammonia, but does consist in subjecting the tobae- 
Coton watureal preparatory fermentation ata temperature 
of about 60 or 70 degrees for one or two weeks, until the 
raw, rank elements of the leaf are eliminated, before put 
tine it inte the sweat-room to be finished off. we will 
qqitote al lenoth from the evidence. 

The most experiened and most intellivent witness ex 
mited Was Mir. Charles S, Phillips. Ile has been in the 
business fer more than ten vears, and understands every 
detail of the art of re sWeating tolscen, Ili- testimeny Is 
Very Pith anel clear in regare to the results te be attained 
tnd the resnit. te be avorded im successful re-sweating. 
We will quote his detailed account of the ditfientties that 
I wND rieneed in the use of the Apparatus stlene (abit 
entities that. as we shall presently ~hiow, attended Mr. 


Riolitsen’s efforts) and the manner in which he overcame 


Tirecne 
° 7 
(). Wat. if anv. diffieulties did vou experience by the use of that 
‘tpeye iets: \ | eX pr, ri need Tit? difficulty 1Ti thie lise of the apparatus. 
} tie Apparatus fas = ppeotiilty tao cle n’ lens?! very little ter deo with the 
stice. s-ful swentil y «ofl tobaceo to dark eolors, ‘bur first diffienityv was. 


We Wetted! the teobacce ana relrace d i? ins the Apparatus moped crf cere =tit? 
plied leat sufficient to color it. These deyrees< of heat vary with differ 
ert clisses anf yeahs, vet they deo nor varv so Very much. It re ‘jure ~ 


"e Li i 7 ‘ from | 74) te rer deyrees aif hhent tes produce il rk colors nat if 


hose heats de coin pose “ome of the properties of the tobacco, and an 
oll ois produced or formed which has a very offensive odor We eall it 
At, etpesy re ninatic. It is a resalt of destructive distillation of veyetable 
tatter found ia IS76, even before my patent was issued, that the 
#=~s Tent | ueedi on the tobaceo thie lems Dp bentorthere was to the tobae 
c boat set I found it Pith pers ble te yret dark colors without eprpely bey 
cert ley er asf tie i? ttial | commeheed af thet time &@ series «ef a | 
y rite t< fern gret fF dof this bad cvetarr Wohier | first commenced ta tee 
this IS76 process they put ap with this objection of smell for a littl 
W iiiie Manufacturers found that if weuld not anewer for the fine 
oods, and we had either to remedy it or give up the business. 
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Q. Please state whether you were able, after your experiments, to 
overcome this bad odor which you have referred to, and if s0, how long 
a time did it take you in making your experiments, and how did you 
finally overcome it’ A.I experimented constantly over two years, or 
about two years, before I made any success—-that is, before I made a 
perfect success of it. I tried everything that I could think of in the 
way of chemicals, from A to Z, to see what effect it would have. I 
spent a great deal of money, a great many thousand dollars, upon ap- 
paratuses and chemicals before I made a success Of it. 

Q. How dit you finally succeed’ A. Do you want details of ex- 
periments? 

QY. Yes. A. What substanee is used? 

Q. You have stated that you used chemicals of various kinds. A. 
During that period of experimenting, my after experience shows me 
that I made the same mistake every time. I neglected to allow the to- 
bacco to ferment. I found several substances among chemicals that. 
if allowed to ferment in the tobacco a proper length of time, will eli- 
minate all rank properties of the leaf to such an extent that high heats 
may be used without producing or developing the offensive odor which 
we get from simply heating the tobacco. [found that the carbonate 
of ammonia would answer that purpose best. for the reason that it 
does not give up its gas very readily unless brought toa certain degree 
of heat. We used a great deal of aqua ammonia — hundreds of carboys 

but that gives up its gas so readily that when the tobacco is subjected 
to a heat sufficient to color it, it will part with its gas before we reach 
the colors; and by using the carbonate of ammonia we can place a 
sufficient quantity in the tobacco in the case. or disolve it in the water 
used for casing or wetting the tobacco, so that it will last during the 
necessary heat for colors. IT also found that the more the tobacco is al- 
lowed to ferment before it is subjected to a high heat, or heats which kill 
fermentation, a less degree of heat is required to produce dark colors. 
This fermentation seems to develop the coloring matter in the leaf, and 
by fermenting it so as to allow this coloring matter to develop we are 
able to get dark colors, sweet, natural smelling tobaceo, under 40 de- 
grees less heat. and sometimes 60 deyress less heat. than we conld get 
under the I876 patent. The colors produced by the lower heats are 
rich and lively in appearance, while the colors produced by simply heat- 
ing the tobacco, without its fermenting it produces a dead color, and 
eigars manufactured from such tobacco have a dead. grayish ap- 
pearance. 

Q. Please state how long you leave the tobacco in this preparatory 
process of fermentation before it is placed in the apparatus: A. That 


is wholly limited by the condition of the tobaceo as to its richness in 
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gums and the rank elements. It is vecessary fo ferment the tobaceo to 
such an extent that the rankness has disappeared. It is nof necessary 
that the ammonia or any other chemicals should be used to accomplish 
that purpose. If fermentation is allowed to proceed for a sufficient 
lenuth of time the same resu/f is reached wifhout the ammonia. Am- 
mona simply hastens the process We can throw out the rank elements 
of the leaf in less time by using ammonia than we can without it. The 
average time on ordinary goods to ferment would be about fifteen to 
tweuty days, while some cases out of the same crops would require 
twice that time before the raukuess would be sufficiently neutralized or 
eliminated from the leaf to warrant the temperatare being raised on it 
sullicient to produce dark colors and still bring out a sweet, natural 
smelling tobacco. That is entirely independent of any apparatus. 

YW. How long is it necessary to have the tobacco in the cases in) the 
apparatus in order to develop the color’ A. From three to six days. 
Phat depends, again, upon how well the tobacco is cured or fermented, 
aud how much heat ean be safely used without developing the objec 
tiouable odor, We generally place the cases into the sweat room and 
ruu them fora few days at 11O degrees temperature. We then ex 
Amine the tobaeco im ench case to see how far it has progressed and 
watt would be the necessary temperature to fally develop the color. If 
the tobacco had been properly fermented, seventy-five to eighty per 
ceut. of tobacco will come from the process suficiently colored, under 
L110 deyrees temperature. Lhe tebaceo can be fermented to such an 
extent that it will not be neccessary to Use a higher deyree of heat thas 
that of 110 degrees, Fahrenheit. In tobacco that we examine after be 
ing subject to this 110 deyree temperature, and we find not sufficiently 
colored, if it shows a dis position to color, We then raise the femipera 
ture to 140 deyrees Fahrenheit, for one or two days, according as the 
tobaceo shows that it needs it. If it does not show a disposition to 
color atter it bas been fermented and subjected for a few days to LIO 
deyrees temperature, if shows that we have not properly conducted the 
fermentation, and we put such tubaccos back tothe fermenting process 
ayaiu until they bave lost sufficient yum to warrant the heat being 
raised on them. 

Y. Avout what temperature is need in the process of fermentation, 
previeus to the time that you put the tobaces into the Apparatus: \ 
Fermentation is best conducted under heats- ranging fren minty te 
hinety degrees Fahrenheit. It is my Opinion that fermentation can be 
earried on under higher degrees of heat, providing fermentation ie 
once established under the lower heats. I think that the tobacco <how- 
a yreat maoy times that it «till ferments while ander 110 degrees tem 


perature, that de pend- somewhat Upon how new the tobacco *, and 
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not exactly the age of it, for tobacco may be seven years old, and yet 
not ever have been in a condition to cure. Of course, that tobacco is 
as green when it is three or four years old as when it was six or eight 
months old, and the newer and greener the tobacco is, or the more gum 
or rank elements there are in the leaf, the less heat must be used. A 
great many fobaccos could not be sweated at 110 degrees. It would 
not be safe to use over eighty or ninety degrees upon them. because 
new tobacco, being richer in the objectionable elements, shows an ob- 
jectionable odor under lower heats. You mast confine yourself to fer- 
mentation strictly on that kind of goods. As I say, some tobaccos may 
possibly ferment under 110 degrees, and others would not. It would 
be necessary to simply use the low heats until the rankness had gone 
from the leaf sofficiently to allow the temperature to be raised. Itecan 
then Se raised gradually, in proportion as it ferments. 

Q. Have you.in any manner, instracted those who are using your 
apparatuses how to conduct the fermentation previous to the time they 
should place their tobacco into the apparatus, and, if s0, in what man 
ver? A. [have a printed pamphlet which [ give to my licensees for 
their goidance, and, from what iastraction they can get from that and 
correspondence w'th us, I calenlate that they will make a success of 
sweating for themselves on their Own premises. The pamphlet tells 
them what degrees of heat to use and then explains how long it should 
be used, and to judge when the tobacco is fermented sufliciently to al- 


low of higher degrees being used. 
Printed Reeord 271-72-75-74. 
We have thus quoted the evidence aut length te inform 
the court fully of the exact nature and Importance of the 
preparatory treatment, or process of fermentation, used 
ly the defendants, and to show that it is something very 
different from the mere use of ammonia in the water used 
for casing the tobacco. When the witness Tlaas said. 
therefore, that he had re-sweat tobaeeo, both with amano. 
hia amd without, and that the tobaceo came out equally 
well perfumed in each case, he said) nothing more than 
Mr. Phillips repeatedly said While describing lis prepoca- 
tory process, and nothing more than we now say can be 
done if wreater time be tuken te put the tobaces threouels 
the preparatory -Weat. Haas does yor “ty thaeat tle jie- 


prrvatory proce AN of -weating the tobaceo contributes noth. 
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ing to the result, but, on the coutrary, when reealled and 
his opinion asked on that subject, distinetly testified that 
the Process Was of great value. 

Printed Reeord 304. 


We will now consider what the condition of the tobaceo 
re-sweat by Mr. Phillips was, both 4ezore and after the 
adoption of the preparatory process of fermentation or 
sweating, to show the afidity of such process. 

before the treatment was adopted the high heats neces 
sary to develop the colors tended te develop an empyreu. 
matic oil, as it was termed, which was the result of the 
destructive distillation of vegetable matter, and caused a 

. ry? . . . 
disagreeable smell. This is shown by the evidence as fol 
lows: 

Mr. Nussbaum, in speaking of the re-sweating done by 
Mr. Philli six years before, says: 
+r. HITTI ps, sone SIN Years Deore, says: 

The former re-sweating was what was called steam sweating. That 
smelt very bad and we could wot sellit. What they sweat now does 
not smellar all. and is what they call more like a naturalsmell... I don't 
think it smelt bad within the last three or four years. | don't know 
theft so positively. ....We sometimes got it back in about aweek.... In 
the sale it bad a great effect. They would not buy it. We lost a goood 
deal of trace. They would not have it, it smelt so strong, and the 1 
gars turped pray: and we never bad any complaint since that time 
tha’ it smelt or turned gray. 

Printed Reeord 381. 

\l P. Llornbustel, it practical chemist, after speaking of 
his introduction to Mr. Phillips in IS@S, save: 

Mr. Phillips told me his difficulties in re-sweating, which are well 
known, in applying bigh heats totobaceo. As a chemical consequence, 
if yoo apply high heat the way he did, then you yet a decom position 
of oily matters. [tas distillation. you might eall it. at the degree of 
Mor 170 Fahrenheit. aud the oil< become volatilized in the tebaceo and 
impart a very offensive odor toit. That was his trouble then. I ad 
vised various methods of overcoming it which he carried «ut, tut at 


that tine t.ey had no practical result of what ] sugyested. 
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Q. 12. What was the method of re sweating tobaceo which Mr. Phil- 
lips used then?’ A. I have been very often there and he has shown it. 
They had boxes which had an aperature which might be closed air- 
tight. Into those boxes he carried tobacco, which was surrounded by 
wood cases, and live and wet steam was introduced into those boxes 
and from the pressure this live and wet steam exerted its inflaence on 
the tobacco, and whenever that temperature reached 16° or 170 de- 
grees Fahrenheit. or more, it decomposed these gils and made _ the to- 
bacco in fact, to my Opinion, worthless for all purposes. Our consul 
tations were with a view of devising means to get us out of this trouble 

this decomposition of the vegetable oils. [t took on a very bad odor. 
That was in 1878, up to the beginning of 1879. 

Q. 14. Do you know the process by which Mr. Philfips re-sweats 
tobacco now: A. He told me when I saw him a couple of years ago. 
[ saw him again after that and he showed ine tobacco which was very 
yood, which had none of this bad flavor which he had to contend with 
in the beginning, when I made his acquaintance. 

Q. 15. Can you explain the process which Mr. Phillips uses now? 
A. Yes, Lam aware of it. He told me what it was. 

Q. 16. State what itis. A. He makes a solution of carbonate of 
Ammonia, with which he impregnates the tobacco, and 
then keeps the tobacco within such a temperature as will not volatilize 
the ammonia, but commingle with the comp: nent parts of the tobacco 
and there exert its action. Chemically you may take it that the alkali 
of this ammonia combines with the oils. It is a process whereby the 
oils, when they afterwards are exposed to this temperature, do not be- 
come volatilized, but have made a combination with these alkalis...... 

In the beginning. when I went around amongst tobacco men, Phil- 
lips’ process was not very much in favor not in especial good odor. 
It was not very flattering, but was in bad odor; but now apparently ev- 
erybody likes this process. What tobacco I haVe seen is very good. 

Q. 28 Have you ever seen Mr. Phillips’ apparatus in whieh he re. 
sweats tobacco for dark colors’ A. Thave seen various apparatuses 
there: yes. 

Q. 29. Do you know whether or not the tobacco is placed in this 
apparatus before it goes through the fermentation to which you have 
already referred: A. [know that at present his resu/t is due to a pre- 
paratory sweating natural sweating, Thisis the improvement. and 
the result is due to that instead of doing as formerly putting the to- 
bacco at once into the apparatus and eX posing it to bigrh temperature, 
He now sweats if preparatory with a solution of carbonatd of ammo- 


nia under low temperature. 


Printed Reeord os4. Sh, 
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Mr. Koenig, being asked whether the tobacco  re-sweat 
by Mr. Phillips for him, in IS75 or LS76, was satisfactory, 
replied: 

No; it didn’t come out at that time to our satisfaction. 

. 13. What was the difficulty about ity A. The diffieu!tty with the 
tobaceo at that time was that it was too strong smelling. 

Q. 14. Was it dark colored’ A. It was very dark color. 


QQ. 15. Is Mr. Phillips re-sweating tobacco for you now? A. He is. 


Q. 1°. Does he do much for you nowy A. He does more now than 
he ever done before. 

(J. 17. How is the tobacco now! A. It is perfectly satisfactory at 
present. 

(). Is. Does the bad smell exist’ A. None at all: no bad smell to 


the tobaceo at all. 


Printed Reeord 3Ss, 


The Testimony of the other witnesses is to the same ef 
fect, and se it may be considered as established, first, that 
he ton Mr. Phillips adlepted this p:ocess of natural fer 
Inehtation, preparatory to putting the tobaeeo inte the ap 
pauratus, the lich heats HECessary te develop the colors 
produced, In the destructive distillation of veretable rival 
ter, an offensive smell that rie atly imi paired both the cpa 
ity and the market price of the tobacco, and, second, that 
utter the adoption of this process all the ditheulty censed, 
the tobaceo no longer stank, and the re--we ating crave: sul 


infaction. 


I< this benetieial result due to this [PPOUCERS treatment, 
or, its complainants claim, to the use of the Or pypntratus hielel 
try bee can infringement ¢ 

The witnesses all attribute it to the prrereens of fermen 
tation armed met te thie: apparatus, That it is wef due to the 
Robinson apparatus Is mianifest tres th fact thet the to 
haceo pe-smeat hy hi. i his own faverite form of appara 
tus, and under his own supervision, comtemmed the sene 


smell, and other objectionable features that impaired the 
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quality of Phillips’ tobacco as oriyinally re-sweat. Where 
we find the same symptoms we usually refer them to the 
same disease. 

To show that the Robinson apparatus produces the 
same kind of a sinell and bad results, and that, therefore, 
the present absence of all disagreeable smells, when the to- 
hacco is re-sweat according to the Phillips process and ap- 
paratus, is not referable to the use of the Robinson ‘p- 
paratus, we quote from the evidence at length: 

Mr. Solomon, tobacco merehant of New York, silVs that 
Mr. Robinson superintended the putting up of a tank in 
his place and re-sweat some tobaceo in it, and that they 

Tried three or four cases of new tobacco, 1878 crop, and the tobacco 
had a bad smell when it came out of the tank. 

Printed Reeord S7, 

Mr. Haas, of New York, speaking of a tank put up at 
the factory of Wirbs & Spies, under Mr. Robinson's di- 
rections, in which they resWweiut twenty to thirty cases of 
tobaceso, says: 

The flavor was usnatural, and after the tobacco had lain a few days 
it got brittle, and did not yield the amount of wrappers it ought to 
have done, and the cigar makers had tronble in mannfacturing the 


Same. 
Printed Reeord 121. 


Mr. Rossin, tobacco merehant of New York, speaking 


of tobaces re--Wernt by Robinson for his tirin in) orate’ of 


Robinson's own tanks, says: 
The snecess was bad. The tobacco became tender and retained a 
very bad smell. 
Printed Reeord 120. 
Mr. Nusbaum, tebacco merchant of New York. in 
speaking of the resweating done in tanks put up under 
Mr. Robinson's own stipervision, says: 


The very time we put them up we used them, and found the tobacco 


smelt so bad we could not sell it, and we sold it for almost nothing. 


Printed Reeord 381. 
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rain: 
And again: 

It smelt. The people would not have it. It had a very strong smell, 
almost like a burnt smell. 

Printed Reeord be pe 

Mr. Koenig, tobacco merchant of New York, speaking 
of tobaeco re-sweat in tanks put up under Robinson's sn. 
pervision, SuVs: 

That tobacco that was re sweat by Robinson in my house had a bad 
sinell. 


(). 20. Was the smell the same asthe smell from the tobacco re 


sweated by Mr. Phillips for you some years ago’ A. It had the sam 


smell, 


Printed Record 38s, 


Mr. Ilyiman, cigar manufacturer, Chicago, in’ speaking 
of eleven eases of tobaceo that he let Robinson re-sweat 
for him in his own tank, says. 

When he had the cases resweated, | sold the cases nine cents a pound 
under the original price I paid for them. 

(). 14. You sold them for nine cents cheaper than you paid’ A, 
Yes sir. 

YQ. 15. How was that? A. Lean only say that [sold it nine cents 
under the price the same cases cost me. I could not sell one case at 
all. and I threw it ont. 


yy. 16. Do you mean that it would not sell’ A. That was spoiled. 

Printed Reeord 347. 348. 
Mr. Meyers, cigar manufacturer, Chicago, speaking of 
Robinsen’s choosing out two cases from his lot of tobaces 
and re-sweating them in his own tank, says: they were 
beth ruined and spoiled” amed that Relbinseon kept the en 
ses, paying him SOO, calthieouerh the tobaceo had eost him 
more than that. Printed Reeord jo. 

Mr. Lonis P. Sutter, one of the defendants. ~peaking 
of four cases of tobacco that Robinson sweat for them In 
fore they decided te aclerpot Philips’ process, “itVe that af 
ter the re-sweating vit was tender ard had a very disagree 
able smell.” Printed Reeord 370. 


And there Is other testimony Te the ~iilhe effect. 
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It must be considered, therefore, established by the evi- 
dence, that Robinson experienced the same difficulty that 
Philips labored under originally. In his case the dith- 
culty continued long after Philips’ industry and persever- 
ing research into the nature of tobacco, and the conditions 
necessary to successful re-sweating, had solved the pro- 
blem. The evidence shows that Philipis had. by the end 
of LISTS, or as Tlornbustel puts it, beginning of IS7), 
Printed Record 354, fully surmounted the ditheulty, 
and, by the employment of his preparatory process of 
fermentation, was re-sweating thousands of cases of to- 
bacco to beautiful, lustrous, dark colors with a sweet 
natural smell. Lowy arter that Robinson was re-sweating 
with his tanks in) New York and Chicago, and imparting 
to the tobaceo the same unnatural, offensive stink that 
Philips at first produced. 

Tobaces, te bie re-sWeatkl successfully, ritist lve tirst 
theroughiy cured by Qe Process oT natural smoatind, orelse 
the high heat= necessary to produce the dark colors will 
inevitably induce destructive distillation of vegetable mat- 
ter, and produce an oder that ruins the inherent and the 
salable qualities of the tobacco. So little did) Robinson 
understand the nature of tobaceo, that. in bis specification, 
1M stating the reasons he employed an moolew, Instead of a 
metal tobaeceo liolder, he said he thereby avoided this of. 
fensive smell! Ile attributed this taint. as he termed it, 
to the use of a mefa/ tobacco vessel. Te said the metal 
tainted the tobacco. In view of Phillps’ eritieal ana 
analytical investigation of the subject, detailed in the evi- 
denee, and in view of the InanY Citses oftebacco fo wheel 
Leohinson cuparted this had taint and whieh he Imi paired, 
in some cases rutmed, ty the use of his mooden tobaceo 
receiving vessel, rothing eould petter illustrate his pre- 


found ignerance of the nature of tobacco, and the subject 


of re-sWweatine, than this sstatement aim hits specifieation, 
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[t was wot metal, but the high heat, applied te the tobac 
co before it had been put through a proper preparatory 
stave of sweating, thisat Imiparted the bad taint. This fact 
needs no further demonstration than the stinking toboeee 
turned out by Rerlinson freon his wooden tobaceo-recels 
ing vessels, 

[in the face of this evidence, it is simply impossible te 
attribute the absence of all disngreeable smell in the Teo. 
byte re-sWeatl DS defendants to the use of the ‘tpepearatits 
alow ; There wivist have been something ol xe thisat ("et 
tributed to the result. If Phillips ane volitscn hth 
produced an offensive and injurious smell in the tobacco 
under the high heats neeessary te produce dark colors, 
When using the apparatus alone, and if this offensive odor 
is never present When the apparatus is used, as used by 
Phillips and the defendants, simply as a nishing ty) 
piratits int con punetion with pre peeriatery process of fer- 
mentation. or natural sweating. is met the coneluston in 
evitable that the absence of this ~riell ame the produetion 
of rich. dark, sweet, natural smelling terlmece. Is cu porrt, 
at least. corerahle to thes process treatment 2 Is it met. on 
the other diane, lriselily Irrational te “tN that it has wofhewg 
te do with the result, especially when complainant- 
have wof shown that it does wof contribute te the result 

A\- before sil, they Inisapprehend thre rest] prvdnit. They 
asked I Tans sed ome or twee others, perbrapes, 1f cf prereeconecet, 
or ensing the telacee TD ADO, primers eppteed three bead coder, 
We never claimed that it die. It is the process of <went 
ire the tolnces naturally, send this. arn comparatively low 
te Hiperatire, eliminating the raw, rank, ~Treenies elenpents 
of the errere'hi leaf, be fons polsveri nage i it thie ‘Apparatus ateel 
applying the hich hesats Necessary te color the totmeer, 
that we elatm, and that the evidence shows is mate rially 
eontributive th the result. Ationta shortens the Time 


required im sothiis process treatment. It is beneticial but 
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not indispensable. The same result ean be secured with- 
out it, by taking longer time. The defendants have 
always used the carbonate of ammonia in easing the to- 
baeco for its preparatory fermentation and shortened by 
about one-half, the time necessary to prepare their tobacco 
for the tinishing work of the apparatus, and thus secure 
the highest possible benefits arising from the process 


treatment. 


On this branch of the subject it only remains to eon- 
sider the amount this process treatment contributed to the 
savings and profits, if any, realized by the defendants. 
We claim that the evidence shows that af least one-half 
must be credited to this aceount. We will again quote 
from the evidence at length. 

Mr. Phillips being asked what part of the aetual profits 
or benetits made by re-sweating was due to the Apparatus, 
and what part to the process, replied: 

A great part is due to the process, because the process is positively 
indispensable. You cannot possibly do successfal work without it, and 
you can possibly do without the apparatus. I should, of course, say 
that the larger part of it was due to the process than to the apparatus, 
because we can do without one better than we can withont the other. 
I should say at least 75 or 80 per cent. was due to the process, 

Printed Reeord 276. 

Mr. Keonig says: 

The difference of the valuation, I should think, is very different in 
the way it is re-sweated now from what it would be if re-sweated in the 
former style. First, it is merchantable, as it is now, while the tobacco 
sweated by the other process would not be merchantable. Secondly. 
the value of the goods would be considerably lower—the goods re- 
sweated under the previous treatment could only be used for very com- 


mon cigars. 
Printed Beeord. 38%. 


Mr. Hornbustel says: 


I know that at present his result is due to a preparatory sweating 


natural sweating. That is the improvement and the result is due to 
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that instead of doing as formerly —patting the tobacco at ouce into the 


#pparatus and exposing it toa high temperature. He now sweats it 


preparatory with a solntion of carbonate of ammonia under low o 
tem perature. 

Q. 30. What is the value, in your opinion, of that process as com 
pared with the whole process, or the whole amount of profits that 
might be made from taking the tobacco through the course of re-sweat 
ing? A. It isa fact, I suppose known by the dealers here, that if Mr. 
Phillips had continued with that process, it would have been a question 
of dollars and cents, and time, to lose all the dollars and cents invested 
in the undertaking. Well, now, with his improved fermenting he 
mutkes a success of it entirely. One by itself would have been the cain 
of anyone 

Q. SL. That is, the apparatus alone’ A. Yes sir; that process, that 
sweating under high heat. would be the ruin of everyone who under 
takes it, because the trage don't favor it. 

Q. 52. And the successful results. then, are dae mainly to this am. 
monia process and the preparatory fermentation’ A. Yes sir. 

Printed Reeord 386 and 387. 
Jacob Sutter testities as follows: 

( 14. Please state whether you subjected your tobacco to any pre 
piratory process before putting it into the sweat-honse® A. Wedid. 

Q. 15. Please state how that preparatory process or treatment i 
applied? A. We case it in ammonta Ammonia causes it to sweat 
more rapidly —-so mach so that very often we have tobacco that is sweat 
complete before it goes into the sweat- house 

QY. 16. What effect, if any, does it have on that which is afterwards 
put into the sweat-house’ A. It has very nenrly the same effect; it 
durkens the goods. 

YY. 17. Please state how much the tobacco was benefited in the pro 
cess of re-sweating as practiced by you since December LO, 1S7% by the 
employment of this preparatory treatment’ A. I think the chemicals 
that we used certainly benefited it at least one-half. It has an effect on 
the coloring. 

Q. 18. Do you mean to say that you attribate half of the beneticial 
results on the tobacco to the use of that treatment?’ <A. | do. 


Printed Reeord 357. 


Louis P. Sutter testified as follows: 
Q. 13. Please state whether the tobacco re-sweat by you has been 
subjected to any treatment or Operation in addition to the apparatus 
that has been held to be an infringment’ A. Yes sir: itis subject to 


chemical treatment in casing the tobacco. 
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not indispensable. The same result ean be secured with- 
out it, by taking longer time. The defendants have 
always used the carbonate of ammonia in casing the to- 
bacco for its preparatory fermentation and shortened by 
about one-half, the time necessary to prepare their tobacco 
for the finishing work of the apparatus, and thus secure 
the highest possible benetits arising from the process 


treatment. 


On this branch of the subject it only remains to con- 
sider the amount this process treatment contributed to the 
savings and profits, if any, realized by the defendants. 
We claim that the evidence shows that af least one-half 
must be credited to this account. We will again quote 
from the evidence at length. 

Mr. Phillips being asked what part of the actual profits 
or benetits made by re-sweating was due to the apparatus, 
and what part to the process, replied: 

A great part is due to the process, because the process is positively 
indispensable. You cannot possibly do successfal work without it, and 
you can possibly do without the apparatus. I should, of course, say 
that the iarger part of it was due to the process than to the apparatus, 
because we can do without one better than we can withont the other. 
I should say at least 75 or SO per cent. was due to the process, 

Printed Reeord 276. 

Mr. Keonig says: 

The difference of the valuation, I should think, is very different in 
the way it is re-sweated now from what it would be if re-sweated in the 
former style. First, it is merchantable, as it is now, while the tobacco 
sweated by the other process would not be merchantable. Secondly. 
the value of the goods would be considerably lower—the goods re- 
sweated under the previous treatment could only be used for very com- 


mon cigars. 
Printed Beeord. 38, 


Mer. Llornbustel says: 


I know that at present his result is due to a preparatory sweating 


natural sweating. That is the improvement and the result is due to 
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that instead of doing as formerly —putting the tobacco at ouce into the 
#pparatus and exposing it toa high temperature. He now sweats it 
preparatory with a solution of carbonate of ammonia under low 
temperature. 

Q. 30. What is the value, in your opinion, of that process as com 
pared with the whole process, or the whole amvunt of profits that 
might be made from taking the tobacco through the course of re-sweat 
ing?’ A. It is a fact, | suppose known by the dealers here, that if Mr. 
Phillips had continued with that process, it would have been a question 
of dollars and cents, and time, to lose all the dollars and cents invested 
in the undertaking. Well, now, with his improved fermenting he 
makes a success of it entirely. One by itself would have been the cain 
of anyone 

Q. SL. That is, the apparatus alone’ A. Yes sir; that process, that 
sweating under high heat, would be the ruin of everyone who under 
takes it, because the trade don't favor it. 

QY. 52. And the successful results. then, are due mainly to this am- 
monia process and the preparatory fermentation’ A. Yes sir. 

Printed Record 386 and 387. 
Jacob Sutter testifies as follows: 

() 14. Please state whether you subjected your tobacco to any pre 
piratory process before putting it into the sweat house’ A. Wedd. 

Q. 15. Please state how that preparatory process or treatment i- 
auppled’ A. We case it in ammotta. Ammonia causes it to sweat 
more rapidly -so mach so that very often we have tobacco that is sweat 
complete before it goes into the sweat- house 

QY. 16. What effect. if any. does it have on that which is afterwards 
put into the sweat-house’ A. It has very nearly the same effeet; it 
darkens the goods. 

Y. 17. Please state how much the tobacco was benefited in the pro 
cess of re-sweating as practiced by you since December LO, Isa, bry the 
employment of this preparatory treatment’ A. I think the chemicals 
that we used certainly benefited it at least one-half. It has an effect on 
the coloring. 

QY. 18. Do you mean to say that you attribate half of the beneficial 
results on the tobacco to the use of that treatmentr A. | do. 
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Louis P. Sutter testified as follows: 
QY. 13. Please state whether the tobacco re-sweat by you has been 
subjected to any treatment or operation in addition to the apparatus 
that has been held to be an infringment’ A. Yes sir; itis subject to 


chemical treatment in casing the tobacco. 
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Q. 14. What is that treatment? A. It is ammonia, principally. 


Q. 15. How is it applied to the tobacco? A. It is mixed into a case 


with water. 

Q. 16. About how many days 1s the chemical treatment applied to 
the tobacco before it is placed in the apparatus? A. Probably from 
four to ten days, and sometimes to fourteen days. 

Q. 17. Please state whether this chemical preparatory treatment 
has any effect on the tobacco’ A. It has a good effect on it; it darkens 
the colors of the tobacco a great deal before we put it into the sweat- 
house, so that we frequently have cases of tobacco that there is no use 
of placing in the sweat-house. 

Q. 18. Do you mean that this treatment frequently makes it fit for 
use without the use of the apparatus’ A. Yes sir. 

YQ. 19. Please state whether it has any effect on those cases which 
are not rendered fit for use by it? A. It has; it improves a great deal, 
fully one-half, before the tobacco is put into the sweat-house. 

Q. 20. For what purpose is tobacco re-sweated’ A. For the pur- 
pose Of producing dark colors, principally, and to cure it. 

QY. 21. Is that the chief benefity A. Yes sir; that is the chief 
benefit. 

Q. 22. And you say that this chemical treatment assis s in produc- 
ing the dark colors’ <A. It does. 

Q. 23. Please state how much, in your Opinion, it assists’ A. Oh, 
I think fully one-half of the improvement is due to the chemical treat- 
ment we give the tobacco. 
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Complainants do not hace a single witness Whose testi- 
MONLY contradicts the statements of all these parties us to 
the beneticial effects. and the contribution to the whole 
result in the operation of re-sweating, that are due to the 
preparatory process of fermentation as practiced by the 
defendants. One or two witnesses, when asked by com. 
plainants’ counsel if ¢mamoned assisted in the result, as we 
have seen, replied that itdid not as they had obtained the 
same results without it. We admitted that the same re- 
sults can be obtained without it. if longer time be taken 
to put the tobaceso chrough the preparatery process of 


natural sweating. But the use of amamonsa simply, and 


the use of the prrocess ot Se rieutation, are two distinet 
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things, though complainants’ counsel have invariably eon- 
founded them. We trust we have now made the matter 


plain. 


The beneticial effeets of the process treatment are estab. 
lished by a vreat preponderance of evidence. It is esti- 
mated by those who have used it constantly, for a long 
time, that at least one-half of all the benetits due to re- 
sweating are to be directly attributed to this process treat. 
ment, and one witness, Mr. Phillips, Whose testimony 
shows him te be throughly acquainted with the whole 
subject of re-sweating, sand who undoubtedly knows lhhore 
about it than any other living person, says that the process 
treatment contributes seventy-five or eighty per cent. of 
all the benefits resulting from re-sweating: and that the 
apparatus could be dispensed with more readily than the 
process, In the face of all this affirmative testimony as 
to the benefits contributed tr the operation of re-sweating 
by the preparatory process of fermentation, and in view 
of the entire absence of all testimony to the contrary, we 
insist that the court should allow the defendants at least 
one-half, the lowest amount named by any witness, on ae- 
count of ther preparatory process, and reduce to that ex 
tent any savings and profits, if any, which they have made 
from the use of the infringing apparatus in) connection 


with such process, 


DEFENDANTS SHOULD Bi (HiAKGbhIt WHITH Vert Al PROPRITS 


ONLY—-ONE DOLLAR PER CASE. 
The next objection Te the Master's report is that hie 


should have found, if any saving or protits whatever, only 


one dollar per case of tobaceo re-sweated. The rule is wel] 


on sane oe seer 
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settled that where profits are claimed only actud/ savings 
or profits can be recovered. The inquiry, in the absence 
of willful infringement, is not what the defendants smg/t 
. ry? 

have made. but what they actually did make. The aetud/ 
savings, Whether great or small, are all that can be re- 
covered where the complainants vo for profits. 

In Bell vi. Daniels, 1 Fish. 379, the court said: 

There is no unbending or unyieldioy rule of damayes, though that 
usually recognized as the true rule has been to give to the plaintiff, as 
damages, the amount of protits whieh the defendants have derived from 
the use of the plaintiff's improvement, not the amount which they 
might have realized, or which they made from the use of improvements 
other than those of the pateutee, but what they actually did make by 
the use of the machine as patented, 

In Brady Vv. Mlantie Works, 3 Banning & Arden’s 
Pat. Cas. STS, Justice Clifford said: 

Actual profits made by the infringement of the luvention secured by 
the letters patent, are the profits which the complainaut is eutitled to 
recover. 

In Dern ve Mason, 20) LLow., 203, the Supreme | Court 
sitlil: 

Phe dectee was entered, on the report of the Master, for the esti- 
mated amount of profits which the defendant, with reasouable diligence, 
might have realized: not what, in faet. he did realize. This instruction 
was erroneous, The rule in such a case is, the amount of profits re- 
ceived by the unlawful use of the machines, as this in general, is the 
damage done to the owner of the patent. It takes away the motive of 
the intringer of patented rights, by requiring him to pay the profits of 
his laborto the owuer of the patent Geverally. this is saflicient to 
protect the rights of the owner; but where the wrong has been done 
under ayyravated circumstances, the court has the power, under the 
statute, to punish it adequately, bey an increase of the damayes. 

lay Leuhly , ( 7 EAL - Se Crirnud ye e's 7 Wall. SOL. the 
Supreme Court, in speaking of the rule as te protits, said: 

The rule is tonnuded in reason and justice. It com peus®tes oue party 
aud punishes another. It makes the wroty-doer liable for acetal. not 
possible, paits. 

In Morwery v. hitney, l4 Wall. O40, the court said: 


Now, it is clear that Whitney is not entitled to receive more than the 


profits actually made in Consequence of the use of his process in the 


OR Se Ne CT kk aye ‘ous ete ? ge lana fom POR «ts } rs a 
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manufacture of the 19.519 wheels. It is the additional advantage the 
defendant derived from the process advantnuyes beyond what he had 
without it--for which he must account. 

In Littlepeld vo Perry, 2 Wall, 230. the Supreme 
Court said: 

Protits actually realized are usually, in a case like this, the measure 
of unliquidated damages. Circumstances may, however, arise which 
world justify the addition of interest in order to yive complete in 
demnity for losses sustained by wilful infringement. 
| In Reoot Vv. Ruiliay Compuny, lth U. Ss. 214, ini which 
the rule of profits Was fully discussed, and decisions col 
lated, the court said: 

The rule adopted was that which the court in fact apples in eases of 
trustees who have committed breaches of trust by an onliawfal use of 
the trust property for their own advantage; that is to require them to 
refund the amount of profit which they have ocfwal/y realized. And the 
particuler rule was formolated..... ont of tendernes< to defendants, m 
order to mitigate the severity of the panishment to which they might be 
subjected in au setion at law for damages, and because it was thoaght 
more equitable merely to deprive them otf the ¢efva/ profits arising from 
their wring. than to make bo allowance in estimating damayes, for the 
cost andexpense of the business mp the prosecution of whieh they bad 
Violated the rights of the complainant. 

The present inquiry, then, is clearly limited te what the 
defendants actaally made, and not what, in the opinion of 
complainants, or others, they might have made. The 
evidence clearily and satisfactorily shows defendant» 
sactnal profits te have been one dollar per case on the 


455 cenuses re-sweat and sold in their business. This. then, 


I~ the ltieest thiery criti | ye hele Fo aceonnt for, even if they 
be charged with all the profits derived from their re sweat 


ing of sueh cases. and not allowed any credits on account 


of anv of the matters above mentioned. 


To show what defendant= have actus//y realized on said 
fos cusses, we qQlote at length from the testimony of the 


defendants, their traveling salesmen and customers. 
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John E. Sutter, a traveling salesman for defendants, tes- 
tifled as follows: 

Q. 13. Please state how many cases of re sweat tobacco you sold for 
defendants from the time you went traveling for them up to the last 
of December, 1880, as far as yoo are able to determine the number. A. 
You mean tobace» that has been re-sweated? 

Q. 14. I mean re-sweated tobacco, as near as you can remember. A. 
At least forty cases of re-sweat tobacco. 

Q. 15. You say at least forty cases’ A. Yes sir. 

Y. 16. Do you make this statement or estimate as a high or low 
estimate of the numbes’ A. As near as I can come to that number. 

YQ. 17. Do you think that you sold forty cases? 

A. Yes sir. 

QY. Is. Do you think you sold more than forty cases during that time? 
A. It may possibly be forty-five. 

Q. 19. Please state whether you have any means of ascertaiuing the 
positive number of cases’ A. No; | have not. 

Q. 20. Why do you not have’ A. Simply because I lost my order 
book. 

Y. Zl. When aud where did you lose that order book: A. I lost it, 
but where Leannuot tell you. [| lost it, probably, two weeks azo; it was 
on my last trip, somewhere in Wiseousin 

Q. 22. Please state, as nearly as you can, the number of cases of re- 
sweat tobacco you have sold for the defeadants since the first of Jaun- 
ary, Lssl, tothe present time? A. About thirty cases. 

Q. 25. Please state how much you charged your customers, in addi- 
tion to the regular price of these cases of re-sweat tobacco when in 
their condition of not having been re sweat, for and account of the re 


sweating’ A. A cent a pound. 


Y. 24. Do you mean one cent a pound more than the same tobacco 


would have sold for before being re-sweated? 

A. Les sir. 

QY. 25. Its market price previous to being re sweated! 

A. Yes ir. 

QY. 26. Do you ever charge more than one cent a pound on aceount 
of the re-sweating: A. No sir. 

yy. 27. Is one cent a pound all which the defendants received for 
these cases of re-sWeat tobacco, which you sold for them, on account of 


its being re sweated’ A. Yes sir. 


y. 2y. Whieh kind do you sell the most off A. Un-sweat. 


yY. SO. In selling two cases of Wrappers from the same lot. and of 
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the same kind of tobacco. how much difference do you make in the 


price of re-sweating ” A. Ome cent. 
Printed Reeord 285 and 2S. 


Mr. Taussiyv, a customer of the defendants, who lad 
boucht about SIXT cases of re-sweat tobacco freon then 
during the time they used the infringing Apparatus, 


testified: 

Q. 10.) Please state how much more you paid them per pound for 
these Cases of tobacco, on account of the resweating’ A. Well, I have 
bought all of my tobacco there, and buy it at the consideration to re 
sweat it, and the difference was from a cent to a ceut aud a quarter 

Y. Ll. You paid them from a cent to a cent and a quarter more! 
A. Yes sir. 

Q. Iz. Than that tobacco would have been unre-sweated’ A. Un 


re sweated: ves sir. 
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Mr. Van Vliet “aecustomer of the defendants testified: 


(. 4. Please state how much in addition you pric them per pound 
to the regular market price of that tobace > on account of re sweating : 
A. All that we thought required it was re-sweated, and we paid one 


a pound additiona . 


-~ 
> 
_ 


Qy. 7. Four dollars a case? A. Yes =i 


Vv. 5 Is that all you paid for it’ A Veu ait 


. 


(J. 2 Please =Tthute, accordiny to vour best recollection. or krowle lyre 


mow mauv Cases vou bought of them whieh you nad them re -Wweat and 


on which you pa'd them one cent a pound additional A. About fifty 
yy. le About fifty cases’ A. Yes sir: fully fitty 
‘J. 1}. Phat was durinuy the last vear A. bes sir: during the last 
year. 


’ ; ; = 
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Mir. Seifert. a traveling salesman of the defendant-. whe 
- 
solid twenty Cases of their re-swent tobaceso. testified: 
Y. 10. Piease state how much you charyed over the regular market 


price which this re sweat tobaceo would have soid for before it was re- 


sweated, on account of tts being re sweated tobacecso 4. We charged 
one Cent extra, but in soine Cases Where We have @ pood custome ha 
the tobacco wa very well cured, We often re-swWeat if withenu ext 
charge. 

Y. Il fone cent a pound, On account of re sweating 


A. Yes sir 


’ . } ; ;* 
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Mr. Louis P. Sutter. the senior member of defend- 


ants’ firm, testified as follows: 

Q. 28. I ask you how much you charged a pound for resweating the 
tobacco that was bought by your customers before they were resweated ¢ 
A. Well, in some cases, we often charged nothing at all, and in some 
eases Our additional charge is one cent per pound—-not to exceed one 


cent per pound. 
Q. 29. Where you have re-sweated tobacco to be again sold in your 


business, as leaf tobacco dealers, how much did you add per pound, 
over and above the market price of that same tobacco before re-sweat- 
ing? A. We added on only one cent a pound. That was our instruetions 
to our salesmen, and invariable custom. 

Q. 30. That was the price collected by your house? 

A. Yes sir; it was. 

Q. 31. Lask you whether of all these 398 (458) cases you realized more 
than a cent a pound ou any of them, on your sales, on account of their 
being re-sweat’ A. Nosir: we did not. 

Q. 32. Who bore the expenses of re sweating?’ A. We did. 

Q. 33. Se that the cent a pound covered all expenses of re- 
sweating’ A. Yes sir; covered all the expense for re-sweating. 

Printed Record 36s, 


One cent a pound, or four dollars a case, is then, the 
amount charged by defendants, on account of the re-sweat- 
ing, over the market price of the same tobaceo unsweat. 
This is sworn to, net only by themselves, but by their 
salesmen and their customers.  Zhere ox not a single wit. 
ness te contradict th ix fact, our dollars a ease is all they 
got over What the same tobacco would have broaght un- 
sweat. Of this, three dollars are the cost of re-sweating, 
leaving one dellar per ease as the profits realized by cde- 
fendants on the 455 cases on account of the re-sweating. 
Taussig says he bought sixty cases and paid at this rate. 
Van Viiet bought fittv. John E. Sutter sold seventy or 
more cases, Seifert sold twenty cases, Hlere are two 


hundred eases that the defendants made only orre dollar u 
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tive. Yet the Master has found that ow these cases, as well 
as others, the defendants have made S674 per case! In 
the face of the positive and uncontradicted evidence above 
quoted, complainants ask the court to resort te inference. 
surmise and conjecture, and te sity that, theugh they 
charged on these 45S cases but SL.00 per case, on aecount 


of re-sweiating, over the cost, they vet rinde SUG 


-? 
~ 


per 
case on that account. 

[out complainants insist that defendants vg? have 
charged a greater price and made greater profits, and that 
they should be charged for what they might have made. 
Dut. as already shown, the law is well settled that the 
PECOVEPY ix linmnited te wWhiat the defendants netually rrisecder, 
and net to what they might have made. 

To insist on this claim. in any case, even if the law 
Were otherwise, complainants would have te lion that de 
fendants had comdueted their business tin such a reorlicrernt 
er reckless manner that manifestly their profits should 
have beeen larger. They have Pheot eonne’ werd of ey idenee te 
that effect. and are. of course. nh he position te sit thiset 
they ought to have made greater protits than they actually 
did make. But the defendant- fully meet this elarm sone 
show attirmatively In the evidence that thier could net have 
niade a greater protit on account of re-sweating. A eent, 
oracent and a halfa potine, isall that eould have been 
charged, 

On cross-examination, Mr. Munday asked the witness, 
Taussig: 

X-Q. 106. Suppose you had the exelnsive right to re-sweat tobacco 
yourself, how much can you charge a pound for it, for re sweating it! 
A. IL don't know: I guess I have « right to charge whatever I wanted. 

X-Q. 107. About how much can you charge and have people deal 
with you’ <A. About one or one and a half cents. 

\-Q. los. Do you understand my supposition’ 


A. Yes sir: I would charge about one to one and a half cents. 


X-Q. 100. How mach could you charge and have them deal with you: 
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A. To make sense of it, I would charge a ceut to a cent and a half; and 


if I charged more the people would work without re-sweating. 
Printed Reeord 307%. 
Mr. Spear, a traveling salesman for a New York firm of 
tobacco merchants, testified: 
Q. 14. State how much you have been able to sell re-sweat tobacco 


for per pound, more than tobacco which had not been re-sweat? A. In 


no case more than one cent a pound. 
Printed Reeord 311. 
Mr. Van Vliet was asked by Mr. Munday, on cross-ex- 
amination: 

X-Q. 44. As a cigar manufacturer, suppose, say, the Sutter Brothers 
had a secret all to themselves of how to re-sweat tobacco successfully’ 
how much more would you, as a cigar manufacturer, be willing to pay 
for re-sweat tobacco, if you couldn't get it except at their price’ A. I 
might be willing to pay from one to three cents a pound, if that were 
the case: 

Printed Reeord 319. 
Mr. Louis P. Sutter, testitied. 

Q. 81. You have said, in selling tobacco re-sweat by you, it was the 
custom of your firm to charge one cent a pound additional to the 
market price, on account of its being re sweat. I will ask you whether 
you could ever charge more than one cent to make a sale’ A. No sir: 
we could not. 

Q. 82. Wasthat all you could get above the market price’ A. It 
was: yes sir. 

Printed Reeord 371. 

The above is certainly enough to show that defendants 
did add to the regular price of tobacco, on account of the 
re sweating, all that it would stand. If they had charged 
more they could not have made sales. Some parties, like 
loli, Wing. Strauss, Head, anid others, preferred to buy 
it un-sweat, and re-sweat it themselves in the old way. In 
addition to all this affirmative testimony is the faet that 
complainants have not introduced a particle of evidence to 
show that defendants could have charged more and made 


snles, 
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Nor ean it be claimed that the re-sweating enabled de- 
fendants to se// their tobaeeco. Many parties preferred 
to buy it unsweat and sweat it themselves. During the 
time covered by the ACCOUNTING, the evidence of at least a 
dozen witnesses shows that there existed a large demand 
for lielit colors. in addition to this, defendants’ sales 
were about cighty-tive per cent, of unsweat tobaceo. 

Mr. Wing testified: 

Q. 15. About what proportion of your purchases from them was ua- 
sweat’ A Well. I should think it most was unre-sweat. I sh ald 
think eighty or eighty tive per cent. was unre-swaat. 

Q. 14. Do you have reference to wrappers! A. Yes sir. 


Printed Reeord 335. 


John EK. Sutter testified: 

(). Ll. Please state wnich kind you sold most of, re-sweated or un- 
sweated’ A. Uusweat. 

(4). 12. You sold more unsweatY A. Yes sir. 


Printed Reeord 285. 
Mr. Strauss testified in referenee to some cases bouglit 


of defendants: ae 

YW. 31. Please state how much more you paid per pound on acecunt 
of re-sweating® A. I didn’t pay them any more; on the contrary, I 
told them I didn’t want it re-sweat as I could do it myself (he was re- 
sweating lu the old way), and so no chore was made. 


"Pebe 
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dacob Sutter testified: 

X-Q. 40. What percentage of your sales of tobnaeco does the re 
sweated tobacco bear towards tobacco not re sweated: A. I don't 
think that the re-sweated part of the sales are over fifteen per cent. of 


our business; that is, I never figured; I simply make this as 4 guess. 
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Mr. Seifert, defendants traveling salesman, testified: 
QY. 7. From, say, about the loth of December, 1579, up tothe present 
time, about how many cases of sweat and how many cases of unsweat 
tobacco have you sold for them: 
A. I sold 150 cases unsweated and 105 bales answeated. Lsold twenty 
three cases re-sweat tobacco by others not Sutters. and eighteen 


(twenty) cases re-sweated by Sutter Brothers. 


as ACTUAL PROFITS ONLY. 


A. To make sense of it, I would charge a ceut to a cent and a half; and 


if I charged more the people would work without re-sweating. 
Printed Record 307. 
Mr. Spear, a traveling salesman for a New York firm of 
tobacco merchants, testified: 
Q. 14. State how much you have been able to sell re-sweat tobacco 


for per pound, more than tobacco which had not been re-sweat? A. In 


no case more than one cent a pound. 
Printed Reeord 311. 
Mr. Van Vliet was asked by Mr. Munday, on cross-ex- 
amination: 

X-Q. 44. Asa cigar manufacturer, suppose, say, the Sutter Brothers 
had a secret all to themselves of how to re-sweat tobacco successfully’ 
how much more would you, as a cigar manufacturer, be willing to pay 
for re-Sweat tobacco, if you couldn't get it except at their price’ A. I 
might be willing to pay from one to three cents a pound, if that were 
the case. 

Printed Reeord 319. 
Mr. Louis P. Sutter, testified. 

Q. 51. You have said, in selling tobacco re-sweat by you, it was the 
custom of your firm to charge one cent a pound additional to the 
market price, on account of its being re sweat. I will ask you whether 
you could ever charge more than one cent to make a sale’ A. No sir: 
we could not. 

Q. 82. Wasthat all you could get above the market price’ A. It 
was: yes sir. 

Printed Reeord 371. 

The above is certainly enough to show that defendants 
did add to the regular price of tobacco, on account of the 
re-sweating, ell that it would stand. If they had charged 
more they could not have made sales. Some parties, like 
Kohn, Wing, Strauss, Head, and others, preferred to buy 
it un-sweat. and re-sweat it themselves in the old way. In 
addition to all this affirmative testimony is the fact that 
complainants have not introduced a particle of evidence to 


show that defendants could have charged more and made 


snles, 
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Nor can it be claimed that the re-sweating enabled de- 
fendants to se// their tobaceo. Many parties prespe rred 


to buy it unsweat and sweat it themselves. During the 


| time covered by the accounting, the evidence of at least a 
dozen Witnesses shows that there existed a large demand 
for light colors, In addition to this, defendants’ sales 
were about cighty-tive per cent, of unsweat tobacco. 

Mr. Wing testified: 

Q. 15. About what proportion of your purchases from them was uno- 
sweaty A Well, I should think it most was unre-sweat. I should 
think eighty or eighty five per cent. was unre-swaat. 

Q. 14. Do you have reference to wrappers’ A. Yes sir. 

Printed Reeord 335. 

Joln EK. Sutter testified: 

(). 11. Please state woich kind you sold most of, re-sweated or un- 
sweated’ A. Unusweat. 

(). 12. You sold more unsweatY A. Yes sir. 


Printed Reeord 285. 
Mr. Strauss testified in reference to some cases bouglit 


of defendants: ie 

YQ. 31. Please state how much more you paid per pound on acecunt 
of re-sweating’ A. I didn’t pay them any more; on the contrary, I 
told them I didn’t want it re-sweat as | could do it myself (he was re- 


sweating in the old way), and so no chore was made. 


Printed Reeord 320 and 330. 


Jacob Sutter testified: 

XQ. 40. What percentage of your sales of tobacco does the re 
sweated tobacco bear towards tobacco not re sweated’ A. I donut 
think that the re-s-weated part of the sales are over fifteen per cent. of 


our business; that is, I never figured; I simply make this as a guess, 


Printed Record 142. 


Mr. Seifert, defendants traveling salesman, testified: 

Q. 7. From, say, about the loth of December, 1879, up tothe present 
time, about how many cases of sweat and how many cases of uusweat 
tobacco have you sold for them: 

A. I sold 150 cases unsweated and 103 bales unsweated. Lsold twenty 
three cases re-sweat tobacco by others not Sutter's. and eighteen 


(twenty) cases re-sweated by Sutter Brothers. 


60) ACTUAL PROFITS ONL\. 


Q.:12. Please state whether there is any demand for light-colored, 


unsweat wrappers for cigars. A. Lately the demand has been more for 


light goods. 
Q. 13. Was there a demand during the year past for light-colored 
goods as during the present? A. Yes sir; there was some, but not 


quite 60 large as now. 
Printed Reeora 35%. 
In the face of this testimony, whieh‘is wholly uncon- 
tradicted, showing that about eighty-five per cent. of de- 
fendants’ business was ip unsweat goods; that there was 
all the time a large demand for light-colored, unsweat  to- 
bacco; that many of their customers preferred to buy the 
unsweat and objected to buying the re-sweat goods, we 
submit that any claim for a large recovery based on the 
theory that the defendants could not dave sold their goods 
without re-swea:ing is ridiculous. If they had failed to 
sell a case now and then to a man who insisted on having 
it re-sweated, they could, from its being unsweated, more 
easily have sold it to other eustomers, as [lead, Strauss, 


Kohn and others. 


From all this we are justified in saying that the de- 
fendants’ actual savings and profits, including the benetits 
contributed hy the process treatment, ete... amounted on 
the 45S cases to just SL.OO per case; that this was all 
they could have made; and that the Master, in disregard - 
ing the full, plain, positive evidence of the actual protits, 
and resorting to conjecture and estimate on the subject, 


committed a grave error and did a great injustice to de- 


fendants. 


OTHER WAYS OPEN TO PUBLIC. 1 
VIl. 
COMPLAINANTS ARE ENTITLED TO NOMINAL DAMAGES ONLY. 


BECAUSE THEIR INVENTION PosskssE= NO ADVANTAGES 


OVER OTHERS FREE AND OPEN TO THE PUBLIC, 


The principle of law that we here inveke is the rule of 
profits it Mowry V. Whitney whieh olVes fo am inventor 
the financial measure of his advance in the art. Oras in 
Menupacturing Co., ¥. Cowen (100 U. S.. 255). in eon 
sidering this rule in those cases where a machine ean be 
made which will be valuable in’ the market and salable 
Without the patented imiprovement, the IMquiry is stated 
to be: «What was the advantage ineost, in skill required, 
12) COLVETLCHCE of operation oor mnarketability onined bry the 
nse of the patented iMiprovement. if wothing is gained 
then ste prodtts rill lie recovered, or its stated in Black £ 
Theor die (til Bi ‘ 1234). wif other mietheods in Cocorendiaerti 
Wao produce the same results, with equal facility ariel Cast, 
the use of the patented invention cannot add te the orsti tis 
of the infringer., or imiparr the just rewards of the in 


ventor. 


Te determine the oudvantuce in cost. im skill required, 
T (* miVenmlence of ad ‘ration, it inarketability cf ti tieret thy 
thie patented Improvement. In re ~Wenting leesaf tevlosnereres, 
involved in this ense, we tntroduced evidenee of the other 


. 


‘ ® a ’ 
retin. an | ‘tpepearatils it} ity * cadped C*ooTE treo lime’ thi fatiel 


prior to the Robinson invention. Though defendants 
made from: the operation of re-sweating, ineluding the 
preparabory process anid superior Apparatiis, Xs] AMD se Clie 
on 45% enses and SPP a ense oon tiffv-ome enses, this sar 

incr Wits Teel dite te the se oof th Robinson ipepearse 
over what would have been saved by the use of offer ap 
paratiises carne processes there ene site capul iia lisel (pr 


. a ] he } ’ , * * 
te, th. publee, Phisat Tlie’ V chled Dpeek ¢ TEL pier Tieeeren ds Pecotdaidicr, 
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If they might have used them and accom plished the same 
results, the complainants can recover hothing more thian 


nominal damages. 
In Locomotive Natety Tuck TP i. P, PEGs « R. R. Se 


? Fed, Rep. OSO, Justice Strong, in speaking of locomo- 
tives with plain forward driving wheels——that is. wheels 


Without flanges —said: 

The former was in common use when the complainants’ patent was 
granted. It was free to be used by the defendants. But the com 
plainants argue that because it was not employed by the defendauts 
when they began to use the combination of the swinging truck with a 
locomotive, the comparison of advantages should be made with au en- 
gine having flanged forward driving wheels and a rigid truck. I do not 


assent to this view. 


rom the evidence it appears that at the time of Robin- 
son's invention, it was old) to re-sweat tobaeco. It) liad 
been ‘oe ‘teed for many years, and there were a mumber 
of well known methods for doing it. 

Mr. Koln. a manufacturer of cioars, employing seventy 
tive toa hundred hands, testitied: 

Q. 4. Please state whether you are acquainted with re-sweat to- 
bacco. A. Well, I think Lam. I re-sweat all the time. 

Q. 7. Please tell us how you re-sweat tobaceo, if you can. A. Onur 
process of re-sweating ts in this way: [have got a room twelve by 
fourteen to put if in, perhaps twelve to fifteen cases; have an ordinary 
coal stove. hard coal stove, in the middle, and put my tobacco all 
around. 

Q. 11. When you place your tobaceo into the sweat-room, do you 
have it cased in boxes or cases’ <A. | put it back in the original cases 
in the same way. 

Q. 15. Is it moistened before or after you pack it back in the box: 
A. Before. 

Y. 13. Before you put the tobacco iv the case: \. Yes sir: put the 
same kind of tobacco in the same case. 

YQ. 14. Do you use any other kind of heat than you have mentioned * 
A. No. 

Qq. 15. That is the same room where the tobacco is put to be re- 


sweat’ A. Yes sir. that is the same room. 


et ett Ge 
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Q. 16. Do you give the tobacco any other moisture than when you 
case it? A. Yes sir; I have steam running under it, and a tub of about 
half a gallon. 

Y. 17. Do you have any steam in the sweat-room?’ A. No. 

Q. Is. The only moisture, then, is raised from the tobaceo, is it’ A. 
Yes sir. 

Q. 19. How long is it since you have re-sweat tobaeco in that way? 
A. About five or six years. 

Q. 20. Are you practicing that same method now: 

A. Using it all the time. 

(). 21. State what effect ithas on the color of the wrapper. A. It 
darken= the color and takes the gum out of the tobacco. 

GO. 22 lx that sweat room or process covered by amy patent: 

A. No sir; no patent about it; no secret, every man in the place 
knows 'f. 

Q. 25. Is it free tothe public’ A. Yes sir; it is free to the men in 
the place. 

Y. 24. [| mean to say, could Sutter Brothers or any other person 
that wanted to re-sweat tobacco, employ the same means: A. | sup 
prerne thieey enh. 

Q. 25. Are you acquainted with Abraham Robinson? 

\ Yes sir: | know him. 

Q. 26. Have'you ever seen his operation of r.-sweating tobacco! 
A. Lhuve. He came to me, say, about a‘vear ago, and asked me if 1 
worldn't use his apparatus, and he would put his process in my place 
for 250. aud he wanted to show me tobacce in process; and I think if 
was ou Dearboru street. [I saw the tobacco when it came out 

Q. 27, You saw the process: A. Yes sir; and saw the tobaceo., 

q). 2s. Did you adopt his process: ae didn't approve of it. 

2. oo State how the wrappers resWweat bry you compare as ter calor, 
quality. ete. In your Opinion, to those re-sweat by Mr. Robiosen in his 
process. A. Well, if [ should compare it. | would prefer my tobacco 


in flaver and everything else. 


, . " : ; “pep ‘) Ped 
| riritere lecord opel +1 tbe. 


This Is i direct COMP ALPTSON between the twe ethends: 
Ih) | CeoTn py fern? Wifttess, sarned lis opinion is in favor orf Tlie 
ole Wa. 

Mr. lS. \l. Wing. a manufacturer of Cloars, at Cold 
Witter, Mieh.. \ lie employs eerie’ SINT five men ane turnies 


out 2.500.000 cigars for the year IS@o testified that he 
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had been re-sweating tobaceo for some tive vears success- 
fully and satisfactorily. 

Q. 21. Please tell us how you re-sweat it. A. | made atight room. 
I heated it by a coal stove with a boiler of water to keep the moisture 
in the room: kept the heat up from time to time as desired 

Q. 35. Please describe the method you saw in use at these houses In 


Detroit, as long ago as five years. 


| 


A. Well. it was similar to the one [ described as my own. It was a 
tight room heated by way of stove heat and enoughto keep it warm: 
put to about 130 degrees, and water placed inside to moisten it. to keep 
it from getting dry. 

QY. 38. Please state if you are acquainted with tobacco re-sweated 
by Sutter Brothers. A. Yes sir: Iam. 

Y. 30. Please state which, in your opinion, is the better and more 
satisfactory way of re-sweating the one that you have deseribed as 
having used tive vears ago. and have seen in use at Detroit, or that of 
Sutter Brothers —judginug from the tobaeco or the result in each case. 
A. Well, the tobacco re-sweated the old way has proven the more satis- 
factory to me. 

(4). 40. By the od way you meau that described as In use in your 
factory: A. Yes sir. 

Printed Record B30 and 356. 

This is another direct comparison by a competent wit- 


ness, and «an opinion positively aeninst the patented 


method, 


! 


Mr. Head, who las charge of the cigar factory in’ the 
penitentiary at Aoliet, and whe works some three hundred 
hands, testifies that he re-sweats with steam in the old un 
patented Wi: that he has bougeht re-sweat tebaceo from 
defendants, sania lisat hie prefers his OW? Way of Ie’. 


~Wwenrtiuge. 
Printed Record 525, 


Moses Straus. whe manufactures elvurs oat Michigan 
City. ane employs solhie’ sINTA lisanels, testifies that he lias 
long re-sweat with stove heat in the old Unpatented Watts 
that he has lmotuerit re-sWerafkl tobacco fier li feredsant- snd 
understands the matter fully. and that he prefers the te 


bacco re.sweat im lis way of re-sweatinge. 


Printed LReeord 32%. 
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John Watt, ua very experienced tian inthe tobaceo bus- 
ness, testitied that he had been re sweating for some 
years by casing the tobaceo and placinge it In a tight room 
heated by steam pipes, and that he was now so re-sweat 
Ing for the public generally. 

Q. 26. Are you acquainted with what is called Robinson's proccss?! 
A. Yes sir: I have seen it. 

Q. 27. Inoperation: A. Yes sir. 

YY. 28. You have seen the effect it has on the tobacco: 

A. Yes sir 

Q. 4% Please state whether you would exchange the method by 
which sou have been re-sweating tobacco since 1872 or 73, for Mr. Rob- 
lis “s,if you could make the exchange without any cost to yourself! 
A. So: Ll woulda’t make the exchange. 

Q. 5). Why: A. I think I yet clearer colors on the leaf. 

C. 51. Do you get any uniform dark colors: A. Yes sir. IT always 
didi faney that the vapor or steam has a tendency to make it dull and 


dead. 
Printed Reeord DSO and ISH. 


On cross-examination he was asked by Mr. Munday: 

YW. bo. Now, prlest<e describe the process that you have in use at the 
present time. A. It is a room about sixteen feet long and eight feet in 
width, and about emht feet in height. I have yot steam pipes running 
nlowuy the botcom. I case my tobaceo and put it in that roar 

(). 64. You stated something about having water in the room. A, 
Sometimes I put a little water in the room. Mr. Robinson was up and 
examined it with a match, and saw there waé no water in it, and ad 
vi-ed me to put a little moisture in it. 

Q 65. Yousay that process does not require any water A. It de- 
pends on the amount of color it requires 

(J. 66, Yon have no tank in the bottom of the process? 

A. No. 

Printed) Reeord Is. 


The apparatus used by Mr. Watt. and deseribed above, 


eontained no body of water. The most it ever contained 
WHS A pan of water set im the room, the same as used by 
IKeolim. Wing anid others, It Was not amd is net an in 


fringement of the Rebinsen peatent, It was substantially 
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the same as Mr. Kohn’s or Mr- Wing's sweat-room, and 
differed from them only in’ the particular that) it was 
heated with pipes instead of a stove. This was the old 
unpatented way of re-sweating, yet Mr. Watt swears that 
he prefers it to Robinson's or Sutter's apparatus, As 
showing a reason outside of himself for his opinion, he 
said that one person was having his tobacco re-sweat by 
him who had previously had it re-sweat by Satters. This 
was Mr. Taussig. The price paid was the same. Surely 
nothing could more fully show the perfect equality of this 
old Way of re-sweating with Robinson's, than this cireum- 
stance, 

The sweat-house at Aug. Beek & Cows, built in’ Janu- 
ary, LSd5, consisted of a tight room heated by steam pipes 
and containing a central trough, extending the whole 
length of the room, which always contained three or four 
inches of Water, and inte which the steam freon the boiler 
was discharged. The only possible difference in the con- 
struction of this sweat-room and that of the defendants 
lies in the fact that it did not contain the same amount of 
water. On this ground it was distinguished from theirs, 
and the pratent sustained. Admitting this difference of 
construction, for the present, vet the pesults produced in 


the tobacco are the srilne. 


Mr. Me hay testified: 
Q. 36. What is the effect ou tobacco Of te-sweating | mean as to 
color if you know: A. Well, we take green or vew leaf and it makes 
a nice, dark color by having it sweat, and takes all the new taste out of 
it, so that it is seasoned and will smoke better, and give it a niece, dark 
color; that is what I understand about it. and. of course, I see it about 
every day -[ see the tobacco when it goes in and when it comes out. 


Printed Reeord 223. 


This answer states all the benefits to the tobaceo thiat 


Robinson claims for his apparatus, 


PROFITS DUE INVENTION NOT SITOWN, OF 


We say, in coneluding this branch of the subject, that 
al these ways of re-sweating were open to the publie. as 
the evidence fully shows: that these methods of re-sweat 
Ing produced fully as deweneva? results as produced by 
the patented eppararurs that these methods are used ricehit 
thong at the present tite ny prurties Whe are Fully acquaint 
ed with the whole art of re-sweating and whe fully under. 
stand the effects of the Robinson and = Sutter apparatiises 
on the tobacer, having tried loth. amel that. im the opinion 
of these UN» ‘rheneed cured competent rie Th, oThee benefit. is 
pro lneced iy the portent ‘appeeratirs, that is net fully ol 


t Linea! by the line’ of these colede r” rrietlieads. 


VIET. 


COMPLAINANTS ARE ENTIPLEDD tet NOOMEINAT. PAM AtGe bs GONLY, 


bbe ACSI PHEY PAVE Net sifewn WHAT ‘oh Tt) 


PROFESS, IF ANY. WERE Tt & TO THEIR IMPROVEMENIE, 


kven if better resulte.are produeed by the mtented ap 
. 


prarattis than ly the Ways reper Te the public aniel 
Tee “| qiver’, th. com plamauts hetvs piteleel fe histesmenixh véi 


/ 


h, ‘ee nts, sued perore th. Py, vutlis 
Peeolotnsconm s patent Is fev) ett) 


claves Det elaim Tee big the first 


‘| fhe’ 


lsarperunsecre 7 his specinent aryl > 
-_— - 


It is usual to soften the leaves of tobaceo, as is well known in order 
te prepare them for Demy manufactured into Cipatrs and other mann 
factured prods, and to bring out a pron and uniform coler, | his has 
bee ti done heretofore ta rarious tea ana, Treen others bes clans poe ti 


bape the leaves ane « M peers droge therm to heat while in that condition 


1 tye object of this WiVeritiest: is tar pereevicte rmpravecd rieane fevr ro. | 
peeved dnyr the leaves fo the action anf ate tir) ferr the prtar prersers nhove ae? 


forth. 
lam aware that the yeneral structural pian of the apparatus, herein 
after deseribed, is old, and I do not. therefore. here intend to claim the 


same it dependently of a tobacco receiving vessel made of wood, «uff 


68 PROFITS DUE INVENTION NOT SHOWN. 


ciently porous to permit the steam to percolate through it, as and for 
the purposes set forth. the said wooden vessel constituting, as I believe. 
an improvement upon the apparatus heretofore in use,” ete. 

The law is well settled that where the patented device 
or process is merely an improvement on older processes or 
devices, in an account of the gains and profits, the com- 
plainant is bound to show the benefits that’ resulted by 
the use of his @aprorement. The burden of instituting 
the comparison is on the complainant, as held in many 


Cases, 


[n this case, therefore. when defendants had proved a 
number of old and free methods, and apparatus for re- 
sweating tobacco, and experienced men tind sWorll that 
they constantly did successful and satisfactory re-sweating 
with them, and, in their opinion, they did better work 
than was done by complainants’ method, the burden 
shifted to complainants to show that the patented ap- 
paratus produced better results than those older methods 
and apparatus, and the value in dollars and cents of such 
better results. They should have called Witnesses to show 
that. over Beck's apparatus and operations, over Kolin’s 
method of re-sweating, over Wing's method. over Straus’ 
method, ete.. all of which were free and Open to the public, 
the defendants had s¢/// made so much. it dollars and 
cents, by the use of their apparatus that they otherwise 
could not have made, 

They have wholly failed todo this, or even attempt 
it. They have made no comparison Whatever between the 
Robinson apparatus and these older methods, as testitied 
to by Specht, Kohn, Wing, and others. On the contrary, 


they have ignored them, notwithstanding so many parties 


have sworn to their practical and successful lise’, Instead 
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of proving, or attempting to prove, that complainants’ ap- 
paratus produced a saving of SL.OO, or $2.00. or S697 4 


per case orer the Beck and others, they instituted their 


com parison between complainants” apparatus and nothing | 


A few quotations from Mr. Munday’s questions will 
make this perfectly apparent. In trying to get an opin- 
ion from Mr. Taussig te show, as we presume, the value 
of complainants” apparatus, he asked: 

XQ. 100.) Well, now, let us suppose the case. L mean, namely, that 
you cannot get it re-sweat satisfactorily except from one man how 
much wouid you be willing to pay that one mau for re sweating* 

XQ. 101. Suppose that there could be no tobacco satisfactorily re- 
sweated except by one concern, say by Sutter Brothers, how much would 
you be willing to pay Satter Brothers per pound for re sweating tobac 
co that needed it? 

\-Q. 110. Sappo-e that was a secret and they didn’t know how you 
did it. and you took that gammy Pennsylvania tobaceo and re-sweat it, 
how much can you sellit fort A. That whieh cost twenty-rive cents I 
might sell it for thirty to thirty-two cents. 

X-Q. J1L. You conld make from five to seven cents on it A. Yes 
sir: sometimes more and sometimes less -just how the tobaceo turns 


out. 
Printed Reeord 306, 


Does this evidence prove that the use of the JPobsnmxon 
tpparatus Is worth freon live ter seven cents a potined peeeans 
than the Beek, Wohn and others’ ¢ complainants say it 
dloes! 

ln the cross-examination of Mr. Van Viiet. Mr Mun 
day askea: 

\ YQ. 33. Suppose you had the secret all to yourself, how to re sweat 
tobacco successfully, how much mere could you get for tobaceo by rea 
son of its being re sweated, if you had the secret all to yourself : 

X-4). 41. Suppose you knew what tobacco would bear re «<weating. 
would be improved by it; suppose you had a seeret all to yourself and 
eonld yo inte the market and buy unswenut woods, and sweat them ana 
sell them. how much could you safely charge a pound or per case more! 

\-Q. 44. Asa cigar manufacturer. suppose, say, the Sutter Brothers 
had a secret all to themselves of how to re sweat tobaceo successfully, 


how much more would you, as a cyrar manufacturer, be willing to pay 


es 
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for re-sweat tobacco if you couldn't get it except at their price’ A. I 


might be willing to pay from one to three cents a pound if that were 


the case. 
Printed Reeord 319. 


Does this evidence prove that the use of the Pdohbinson 
apparatus Hn proves the tobaceo from one to three cents a 


pound more than the Beek. Koln and others 4 Complain- 


ants say it does! 

To further show that complainants have constantly made 
their comparison between the Robinson apparatus and woth- 
sud. instead of between the Robinson apparatus and the Beek 
Kohn and others, as it should have been made, we quote 
from the deposition of Mr. Rothehild, a witness examined 
by the complainants ¢7fer defendants had fully proved the 
existence and successful operation in Constant daily list’, 
ofa number of other apparatuses and methods of re-sweat- 
ing tobacco. Mr. Munday asked: 


Q. 21. How much, if any, does the re-sweating improve a case of to- 
bacco: 

Q. 22. Wel. take a case of wrappers; [ mean the kind of tobacco 
called wrappers, the long leaves, the kind that requires re-sweating’? A. 
Well, take a fine case of tobaceo: I believe one-third of it eould be 
worked without sweating that is, for a fine cigar If it be used for a 
cheaper case, in such cases it will improve it from tive to ten cents a 
pound. In the lower grades of tobacco the difference would not be so 
much. 

Q. 50. When you say five cents a pound you mean on the whole 
case’ <A. Yes: re-sweating would make the whole price of a case five 
cents, perhaps ten cents more; but that is very hard for ns to decide. 
There is one thing sure: we don't sell hardly a ease any more without 
re-sweating. 

q. 31. You couldn't sell tobacco without re sweating’ A. No: we 


eouldn't do it without sweating, ete. 


Printed Record Let), 


If we should admit that ee tae ating. Hs alarto as a eCom- 


pleted peocess, lupreved the tobacco tive cents a pound, 


does this evidence show that Robinson's ME PPro ment in- 
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ereased it that much over the method used by Beek, Kolm 


and others / Complainants say it does! 


rom first to last the comparison is constantly made, on 
complainants’ puert, between the benefits that result from 
re-swouting an | not re-sweating at all. Vor one single tine 


- 


have complainants fully direeted the attention of their wit 


nesses to the true Inquiry, namely, low much is saved or 


caine Ly the list’ of tie Robinson apparatus trees the list’ 


of the Beek. Nolin and others. Admit every statement of 


this fast witness to be true, what does it) prove’ Simply 
that sy setting, tim il completed thing or process, benefits 
the tolweeo tive cents a ponne over wot 7 smelting at all. 
It does not show that the Leohrnson Ap petratus benetits the 
tobacco tive cents, or one cent, or anny other sum. over the 
Beek. Kohn and others, As well might one who liad a 
patent cork gale Imiprovement in the art of tanning ask liow 
much more valuable were ftaave/ than watfanned hides, 


te shies the value of his 770 dae preenedl. 


In but one instance after defendants lad preved the tse 
of other apparatuses and methods of re-sweating, did com 
piainants cattermypet even the most dette peal COMP APLSON, Ir 


examining Mr. Hilson, Mr. Munday asked: 


. 29 Well, how did the result in these tustances where you used 
the stove and where you nsed the steam compare withthe use of the 
Apparatus which you deseribe as cont 41nbitiyy A larye brody of water «as 
the heating mediam’ A. Well, there was hardly any comparison be 
tween the two, because we arrivel at the result mueh quicker and 
much more s itisfactorily by the combined forces thie lnrgre forces of 
heat and steam and vapor. 

yY. 30. Do you mean that the result in the apparatus containing a 
large bods of water is better’ 5. dh. yes sir. 


Printed Record Lat. 
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for re-sweat tobacco if you couldn't get it except at their price? A. I 


might be willing to pay from one to three cents a pound if that were 
the case. 
Printed Reeord 319. 

Does this evidence prove that the use of the Ldobinson 
apparatus improves the tobacco from one to three cents a 
pound more than the Beck, Koln and others? Complain- 
ants say it does! 

Po further show that complainants have constantly made 
their comparison between the Robinson apparatus and noth- 
fug.instead of between the Robinson apparatus and the Beck 
Kohn and others, as it should have been made. we quote 
from the deposition of Mr. Rothehild, a witness examined 
by the complainants «er defendants had fully proved the 
existence and successful operation in eonstant daily use, 
of a number of other apparatuses and methods of re-sweat. 
ing tobaeco. Mr. Munday asked: 

Q. 21. How much, if any, does the re-sweating improve a case of to- 
bacco: 

Q. 22. Wel. take a case of wrappers; I mean the kind of tobacco 
called wrappers, the loug leaves, the kind that requires re-sweating’? A. 
Well, take a tine case of tobacco: | believe one-third of it eould be 
worked without sweating that is. for a fine cigar If it be used for a 
cheaper case, in such cases it will improve it from five to ten cents a 
pound. In the lower grades of tobacco the difference would not be so 
much. 

Q. 30. When you say five cents a pound you mean on the whole 
case? <A. Yes: re-sweating would make the whole price of a case five 
There is one thing sure: we don't sell hardly a case any more without 
re-sweating. 

Q. 31. You couldn't sell tobacco without re-sweating? A. No: we 


couldn't do it without sweating, ete. 
Printed Reeord 169%, 
If we should admit thiat Ve Mails ating, Hs AAT. aS a Com, 


pleted ens Imiproved the tobaceso tive cents a pound, 


does this evidence show that Robinson's fiaprocement in- 


PROFITS DUE INVENTION NOT SILIOWN. “1 


ereased it that much over the method used by Beek. Kolm 


and others / Complainants savit does! 


From first to last the comparison is constantly made, on 
complainants’ part, between the benefits that result) from 
re-sweouting an bnot re-sweating at all. Vot one stngle tine 
have complainants fully directed the attention of their Wit- 
nesses to the trae inquiry, namely, how mueh is saved or 
calned Iyy the use of the Robinson ‘ep paratits orer the use 
of the Beek. Koln and others. Admit every statement of 
this last Withess to be true, what does it prove! Simply 
that ¢% smctined, tim il completed thing or process, benefits 
the tolaceo five cents a pound over wot re-smeating at all, 
It does not show that the Ldohrason ppt rats benetits the 
tobaceo tive Celts, or one cent, or ani other stim. over the 
Deck. Kolm and others. As well might one who lad a 
potent oth gil IMiprovement in the art of tanning ask liew 
much more Valuable were framed than wnatfanned hides, 


Te stpeoow thie value of lhis C1 Peres shee yt. 


In but one instance after defendants had proved the tise 
of other apparatuses and methods of re-sweating, did com 
pisinants attempt even the most dete pal COMLDAPISOn, In 
examining Mr. Hilson, Mr. Munday asked: | 


GO. 29 Well, how did the result inthese iustances where you used 
the stove and where you used the steam compare withthe use of the 
apparatus which you describe as containing a large body of water a- 
the heating mediam’ <A. Well, there was hardly any comparison be 
tween the two, because we arrivel at the result much quicker and 
much more satisfactorily by the combined forces the large forces of 
heat and steam and vapor. 

Y. 30. Do you mean that the result in the apparatus containing a 
large trod of water is better?’ A. @dh. yes sir. 


Printed Reeord 176. 
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i~ 


Can the Court say. from this evidence, how much bet- 


ter it is in dollars and cents‘ Is it SL.0O, or $2.00, or 


~ 


SU.NTE better! 

The plaintiff must show his damages by evidence. They must not 
be left to conjecture by the jury. They must be proved and not 
guessed at. 7 

Philp v. Wock, 17> Wall, 462. 

Damaged must be proved; they are not to be presumed. 

Blake v. Pohertson, WA UL S.. 733. 

It cannot be assumed in the abseuce of proof, that half or any other 
share of the profits made by defendints were due tothe use of com- 


plainant’s device. 
Calkiis v. Bertrand, S Fed. Rep. V6H0. 


[In the words of Justice Dlatehford: 

The patentee must, in every case, give evidence tending to separate 
or apportion the defendant's profits and the patentee’s damages, be 
tween the patented feature and the unpatented features, and such evi- 
dence must be reliable and tanyible, and not coujectural or speculative; 
or he must show, by equally reliable and satisfactory evidence, that 
the profits and damayes are to be calculated ou the whole machine, for 
the reason that the entire value of the whole machiue, as a market- 
able article. is properly and legally attributable to the patented 
feature. 

Grarretson NV. Clark, 3 Banning & A. Pat. Cas., 850. 


See, also, Nehilling ee lrunth. -. Thiel. 1G. 


The complainants have Whoily failed to make a proper 
comparison, or to show in dollars and cents the amount of 
benefits the defendants received by using the infringing 
apparatus over using the apparatuses and methods in com- 
mon use and open te the public, on whieh Robinson him- 
self described his apparatus to be only an improvement, 
They ask the court to make the comparison, and te as- 


sume, as did the master, that the benetits amounted = to 


GT 


re-sweat their tobaceo as did Beek. Kolin. Wing and «oth. 


. 


over what defendants would have renlized hac they 


ee cee re 


MISCELLANEOUS MATTERS. re: 


ers. There could not be a plainer case of failure to dis 
tinguish the profits resulting from the use of the ¢apror 
ment over what had existed before, and to prove the pe- 
cuniary value of such benefit, as required by the law, than 
the present, It isn Su plain “a Cisse When thre evidence is 
critically examined, that by no process of finesse or jug 
vlery can it be taken out of the rules laid down in) the 


CilsCs nbove. 


MISCELLANEOUS MATIERS 
There are several matters contained in the Master's re 
. } , : , 

port which require to be set in’ their proper light. and 
which, when understood, do not militate ugrainst defend 
ants positions, 

La >|) ‘aking of our claim that defendants’ actual preotits 
resulting from re-sweating, including their process treat 


rrievtat and other micatters, nmounted Te lout evrpe dollar a 


ease, the Master sill: 

Phis proposition 14 not sustained by tie testimony of the defead 
ants themselves and is directiy contradicted bry the tnformation cominy 
fro ntheir books tu connection with the testim ran of the witness Set 
fect, who was a salesman of defendints. where it appears that tu some 
jistane’s tobacco had been sold after being re-<wented at an advance 
of tiftee :1 (15) and sometimes eipiteenu (1s cents per porn }. IL tie 
books of tae fiem have not been produced upon the aeeounting. and 
this is the only information on hand from that source 

Cdr) priigre SE of their brief before thie Master, Conn pal cit 
ants counsel say in reference te this subject: 

Dtiey arbitrarily say that they o ily made one cent a poond, or 44h 
A Case. pro if: when the few, cases we were abie te trace roptuayr ti ik 
books show, In some Instances, a promt due to re sweating of f sir? 
three cents per pound. 

The Master Wiis under it Inisapprehension when le said 
the books had net been produced, The defendants brought 


all their books. -twelve or thirteen to the Master’< ofhies 


err EE 
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and gave complainants’ counsel the fullest opportunity te 
examine them, together with all the assistance required. 
The presence of the books is shown from the evidence of 
Louis P. Sutter. 
Printed Reeord 373. 
As to the difference between the cost and selling price 
of the cases referred to by the Master and complainants’ 
counsel, an examination of the history of those cases 
which were sold by Mr. Seifert will easily and fully re- 
fute the complainants’ claim that this difference was “due 
to re-sweating.” In making this examination we will just 
show a// Mr. Seifert’s sales, as they will throw considera- 
ble light on the subject. Mr. Seifert sold) nineteen cases 
of tobaceo of the following numbers, and at the following. 


prices per pound: 


No. *744 , .* DO Cts, 
S758. . : ‘ } F - 
"Zox . “aoe . . 45 
"304 . ' : ; ? oe 

11s . : . rH | 
aie ‘ ; : > we 
Hh . 24 

L160 : , 32 
yi . . : $2 
Soe . : - © 
B24 - . . . - 40 
02 : y Fy 

31S , » £0 
hes 3 

but) : . . - ae 
) , : . . ~t 

a . . . - wo 

Lin , : : . 2H) 
326 , : . , - © 


Of the nineteen cases above, complainants’ counsel on/y 
tried to frace four and we have marked them with = stars. 


A glance at their prices shows that they are the eLCE p)- 


—————— 
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tional and high priced cases, They were bought in’ lots 
of a number of cases ata time. Some were fine and some 
were poor and the price was averaged. Some would sell 
for perhaps twice their cost and some for perhaps but half. 
_ , : . 
Phe facts connected with their purchase are shown from 
the testimony of Louis P. Sutter, with the books before 
him. We quote at length from Mr. Muanday’s cross ex 
anilcuition?: 

X q. 114. DU wish you would take these books and give me some 
facts as to the cases of tobacco to whieh Mr. Seifert testified. IL will 
call vour attention to case 252, weight 486, tare 86) pounds, sold Albert 
Smith, London, Canada, for forty-five cents per pound, Penneylvania 
leaf: wii vou tind the first record in your books of that case of to 
bace +: 

\. | heave found it in a bill dated September 22. Isso, Mr. G. Falk 
& Brothers; some were good and some inferior quality, on an average 
of thirty ecats per pound —thirty cents the average on the twenty-two 
CAses. 

\-Q. 125. LT see on this bill, this same bill, another case of tobacco 
about whieh Mr. Seifert testitied. namely: case number JO4, weight 451 
pounds, tare Sl pounds; sold to BE. H. Merrit. Tecumesah, at forty eight 
Ceatsiis that ease on the bill also: A. Yes sir, that is ona the bill. 

\-Q. 126. Now, please look for the first record that you have in 
your books of case number 758, weight 487 pounds, tare S87) pounds; 
suld to A. Wessels, St. Loais, Michigan, at fifty cents a pound, as tes 
tized by Mr. Seifert. 

ay Yes sir, | have vot it 

X-Y. 127 In what does that occur’ A. Seven huadreland fifts 
eight was one of a lot of seven cases bought of Ho Smith. of Philadel 
phia, at seventeen cents a pound averaye 

A-Q. 128 I see, also, in this bill, ease number 744, 494, O84, which 
appears to be the same case sold try Mr. Seifert to E. F Phillips, of 
Milauste, Michigan, at fifty centsa pound: A. Yes sir 

\-Q. lz Will you let me see your eutry of this sale to E. | 
Phillips, Milanste*: \ Ves «ir: here is the « ntry.it was sold at actual 
weight, 471 pourds, so that we lost on the weight of that case, we lost 
twenty-three pounds of the weight of that tobacco. the cond:tion in 
buving rate, selling rate: it was sold oa four and five months time 

\-Q. Lhe his bill shows five months time \. Yes sir 

YQ. Ll Bill from H. Smith & Company’ A. The bill was due 


before these goods were shipped Phillips, Milanste 
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X-Q. 132. What did you get a pound for the second case of to- 
bacco in that bill which ts not testified to by Mr. Seifert? A. That 
case didn't gain at all. I can’t tell what we got for that case; it may 
not be sold; it may be at the store now. 

X-Q. 133. You have no way of finding out’ A. No sir: [ have 
not. 

XQ. 154. Of any of these eases’ A. Yes sir; I may find some of 
them; it is very hard todo it; we have duplicate numbers of the same 
tooacco, sometimes two orthree cases with the same namber on 
them. 

XQ. 135. Have you any balance sheet or book showing the 
profit you made on the lot or auy of this tobacco’ A. Not any par 
ticular lot of tobacco, nosir; we have no balance sheet to show the 
particular protit of any lotef tobacco. There may have been one or 
two cases of tobacco in this lot that may not be worth over half what 
it cost of the thirty ceats; it may not be worth orer fea cents a pound of 


the same lot of tobacco. 
Printed Reeord 373-4. 

Complainants” counsel discreetly stopped at- this point 
all effort to trace other cases of which he had the number 
and selling price. Te had picked out four of the high- 
est priced Cases, ane easily asceriained their purchase 
price. 

After tracing these four Aigh-prieed cases complainants: 
counsel made woe further ath mpl to trace a singl case ane 
ascertain the cost price, There was nothing to hinder his 
tracing the low priced Cists, The books Were before brine. 
the opportunity was atforded, the information could have 
been obtained for the asking. Buthe del not want to 
trace them:to have done so would have destroyed the spe- 
cious theory op which he intended to found his claim, that 
defendants had made a sprotit due to re-sWeating of thirty- 
three cents per pound.” The witness had said that other 
Ciist's smaiehit het hoe Werth over few counts a pound of the 
same lot of tobaeco” which cost thirty cents a pound, 
The four eases which alone the complainants’ counsel 


eared or dared to trace, were bought in lots with ao nmum- 


ber of other cases, some ure mond, SOTLIe beeacd, sConnie’ indifferent, 
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They were bought just as a lot of cattle or hogs are 
bought, at an average price. Some beeves in such a_ lot 
could be picked out that would be first-class and that 
would sell for more than twice the average price paid for 
the lot. Manifestly, the profit made on such exceptional 
heads affords no standard of profit for the poorer steers. 
Complainants’ counsel, however, points to these four cases 
and says they are specimen cases, and argues that we 
sheuld assume that defendants, also, made thirty-three 
cents a pound as to cases lis, 62. 52, 490, 5, 91, 162, 
which sold at 24, 25, 26 and 27 cents a pound. 

The wonderful modes y of complainants’ position is appar- 
ent from another claim. His counsel says this advance of 
thirty-three cents a pound on cases 744 and 755, bought 
in a lot at an average of seventeen cents a pound, was */u 
ty re-sweating.” Whosays sof Nobody in the evidence. 
The claim is in keeping with the arrogant pretensions of 
the complainant all the way through, namely, that erery 
eent that defendants made, was due to re- 
sWeat. ng. Suppose it were due to re-swoating, dow 
mnel did Robinson's improvement contribute to it¢ The 


evidence is silent. 


It Is needless te follow this absurd claim further. The 
court can see, first, that the cases traced were exceptional 
and throw ne light on the aeerage profits; seeond, tha 
the advance was the «hed. profit, and net «due solely to 
the re-sweating; and third, that if any part of it was due 
to re-sweating further than the one cent per pound added 
on that account by defendants, there is no proof showing 
Aor wueh. The Master could only have fallen inte the 
error of thinking that the advance on these four cases 


sinight, perhaps, Loe properly applied te the whole account 
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as furnishing a just theory to adopt.” from the faet that 
ho printed copy of the evidence, or printed brief, was fur- 
nished on the argument before him, and the subject was 
not considered in the full and analytical manner above 
presented. Tad it been, he could not possibly have com- 
mitted himself to the proposition that an advance in price 
manifestly erceptional, could properly be applied to the 


whole aceount. 


The Master has sought to justify his finding by adupt- 
Ing the theory that the disclosure was really too small. He 
says that it definately appears from the testimony of one 
of the defendants that “more cases of tobacco had been 
re-sweated in the infringing apparatus during not more 
than one-half of the period covered by the accounting 
than is here reported.” Let us look at this matter care- 
fully and sce just what there is tu it. If there is any cov- 
ering up, We hope the court will find it. We are not 
here to cover up. or to cover any covering up. There is 
nothing in the reeord to be afraid of and we shrink from 
ho part of if, 

The basis of this charge is attempted to be laid in the 
testimony of dacob Sutter. This witness testifying, May 
21, ISSO. as to the time im which they had sweat tobacco, 
both in the old and the new way, was asked: 

(), 4. What is the shortest time lu your Yecent experience’ A. 
Two days. 

(). 50, And the longest timer A. Well, we had a case of tobacco and 
we sweat, I presume, four or five hundred cases: I could uot tell ex- 
actly; we had one particular case that sweat three weeks, and the oth 
ers swent within that time. 

Printed Reeord S82. 

The court will notice that this language Is very ceneral 


The Withess does het profess to tel] exactly.” lle merely 


“presumes” that they had sweat four or tive hundred 


a NNER 


lll eT ee 


Ce aed 
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vases. The guestion did not call for the aumber of cases 
re-sweat, and the witness’ attention was not called Spec. 
lally to the subject, The evidence don x pot nu it we if sup- 
port any such charge as complainants make. The witness 
had just been speaking in the answers immediately pre- 
ceeding the ones quoted of the re-sWeating ‘lone by them 
In the old With. lle afterwards said in reference to this 
answer: 

[ ineant that was about the number of eases that. we re-sweat since 
We were te--weating with the old and new process. 

Printed Reeord 356. 

This witness did not have charge of the re-sweating and 
sO Wats Tn no position to say positively how INANY Cases 
lol been re-sweat in the infringing Apparatus, The man 
Whe had charge of the re-sweating was Victor EE. Sutter. 
(Printed Reeord 145). 0 From his testimony it is clenmon 
strable that in May, ISSO, when Jacob Sutter testitied. neo 
houroor tive hrumedred Custs could possi lol lave been re 
sWeat in the apparatus. The fulleapacity of the appara 
tus when constantly emiploved and tilled with eases, wes 
forty-eioht esses nomonth. Vietor IE. Sutter testitied: 

(>. 130. Will you swear positively that there was no more = than 
forty-eight cases a month, on an average, sweated by the defendants 
on that apparatns’ A. Yes sir. 

() 155. Now, in estimating as you bave done, forty eight eases ina 
mouth, do you want to be understood that that was, in facet. the num 


ber of cases re-sweat by your firm in each month’ A. No sir. 


Printed Reeord 15:3. 


If new we assume that defendants worked their appara 
tus to its fullest CAPACITY of forty erolit cases on month. 
tliat thie always had it full. and lost me time. then. on 
on the 21 day if May. ISSO) the diay dacol Sutter testi 
tiel, whieh. from December LO. TSaf would ive tive 


months and cre thire exactly, they could have only re 


=wenft yt enses of tobaces, The court wil] notice that We 


ALS A AO RN ACE 
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have taken every assumption against defendants. We 
have assumed that the apparatus was tn use all the time. 
This was not the fact. Victor E. Sutter, who had charge 
of the re-sweating, testifies: 

Q. 38. Has the sweat honse been in constant use since it was built? 


A. No sir. 
Q. 46. During what months was it idle during last summer? A. 


Parts of Septenber, July, June and and early in the spring, at times a 


week Or 80. 


Printed Reeord 147. See, also, X. Q. 143, et seq. 152. 


But giving complainants the benefit of every possible 
assumption, some of which, as we have seen, are not sup- 
ported by the evidence, and the court will see that it was 
physically tm possible for the defendants tou have re-sweat 
four or five hundred cases in the apparatus at the time 
Jacob Sutter testitied in May, ISSO. The most they could 
have sweat on the largest possible caleulation and under 
the most exceptionally favorable circumstances was 256 
cases. Jacob Sutter, therefore, in saying on May 21, 
ISSO, thai he presumed they had re-sweat four or tive 
hundred cases, .if we do not accept his explanation, was 
speaking generally, inaccurately, and against the  possi- 
bilities of the case. No inferenee can be drawn from such 
loose and general statements that can properly impeach 
the account of the number of cases re-sweat by defendants, 
or support the charge that defendants afterwards tried to 
eover the facts. We think no fairer or more earnest ef- 
fort could have been made by defendants to give com- 
plainants the exaet facts than they did make. 
By thus raising the ery of fraud and falsity, it is doubt- 
less hoped to divert the court’s attention from the real is- 


sue, namely, the amount of profits actually made on 


the 509 eases reported, and = carry themselves 


i 
¢ 


a ee 
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eourt over the thin and weak points of their case. When 
carefally examined, we tired tlacat this matter. like that of 
the thirty-three eents a }) TG «dine Te re-sWeating, Ciuinh- 


not stand the lierhit of investigation, 


iv kt LPEEtU LATION cot ropiibac.tbI Nee PeorNntyTs, 


I revtnn the bevy creneipey ees ie tthe ey hence and 
the law. we r prensa i iie vie prope Theelis, as Gt SUIN- 
TH of clefenmadant s presi 

Péved Throat ih \) ,] — of Lerten Beek A ‘o.°s 
Fully tenet catacl Tata tk | tapele it poraternat. 

Necond. That Phi Ie OL TESe Th PRET ‘ontinmed specially 


to tiie CroTEST PU ledh these , meek carpal Tlacal cleeLere itits id het 
infringe. 
Third. -Vhat the report of the Master is unintelligible 


as te the reasons Whielr led litt te prrstee thie (itawes ut 


Si. | per ciuse, 


Fourth. That defernd:ant- perked. ool contracted te prey. 


as royalty foe the use of th» Puiilips apparatus for the 
time covered by the aces pratitnry, Claes stated SOON), With 


out the pavinent of this <u they could mot lave used the 
Apparatus at all. or taacde any pivotit Whatever. Under 
Judge Nixon's deeision, approved In the Supreme Court, 
this sum should be allowed to the defendants. 

Fitth. That af /eas? one-half of all the savings are 
profits found by the Master resulted from the process 
treatment employed by defendendants, which consisted in 
putting the tobacco through a natural preparatory sweat 
or fermentation before putting it in the apparatus to be 
finished off, | 

Nirth. -That. even if the two preceding propositions 


be entirely disregarded, all that the defendants made or 


7 ANC NENA ttt recommen canta anesettie te 
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realized from re-sweating their tobacco was $1.00 per case 
on 458 eases and $2.25 per case on fifty-one cases, amount- 
ing in all to only $572.75. 

Seventh.—That all that defendants made or saved, whiat- 
ever it be, from re-sweating their tobbacco, could have been 
made or saved by the use of apparatuses and methods in 
public and common use, like the Kohn, Beek, Wing and 
others, and, therefore, such savings should not be eredited 
to the use of the complainants’ apparatus. 

Eighth, Vhat if the Robinson apparatus be superior 
to the Beek. Kolin. Wing and others, and if its use en- 
abled the defendants to make or save more than they 
could have made or saved by the use of sueh methods and 
apparatus, the complainants have not, by the testimony 
of a single witness, shown how much, either actually or 
proximately, such increased profits or savings amounted 
to, and the court cannot assume that the amount actually 
made by the defendants or any fixed or determinate por- 
tion of it, is attributable to the superiority of the com- 
plainants’ apparatus over other apparatus and methods in 
common use. In other words, complainants have not 
shown how much of the defendant’s profits, if any, were 


rade by the use of therr Imiproverent, 


In conclusion we insist that from the evidence defend- 
ants are entitled to a reversal of the decision and a= dis- 
missal of the bill. 

Respectfully submitted, 
Kraraim DBaNnnina, 


Tuomas A. Bannina. 


Solicitors for py llants. 


enna Se TT. 
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(Dry pretgre: ‘ appellees coupse} cq tberte it le noth freon thre 
deposition of Jneob Sutter “im relation to the effect on 
the tobacco of the infringing form of the invention as used 
by them. Now it enreful resecli cs orf this te Stites shows 
that he was #7/ testifving about this, but about the Philips 
proce NN, Which clefeadants lsed fe O°) ‘¢ Pocede LG h, th, i) fe 
paratis, Yet thes wre quoted its lauding thy Robinson 
invention. As a latter of faat thier liad refused to Let 
Robinson put one of his apparatus mi their louse. Lien 
S70.) 

| 
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On page 16 they say that Robinson explained to Philips 
in May, 1879, that square apparatuses could be used, and 
say that this fact is “ not without significance in relation 
to this square, and somewhat less tight, form of the ap- 
paratus used by the defendants.” | Now the evidence shows 
bevond question that Philips had used the. square form 
since February 20, 1877. (Ree., 270.) 

On page 21 they quote portions of some publications 
in the tobacco journals. We simply ask the Court to 
read the whole of them if they attach any importance to 
them at all. The only ones over Philips’ signature relate 
to his preparatory process as we understand them. We 
do not expect, however, that this CiSe will he determined 
by the extravagant and flaming posters of rival tobacco 
sweaters. The reality of a cireus can hardly be gathered 
from the pictures on the walls. We do not attach much 
Hnportance to these publications. If the Court desire to 
studs the literary sivle of tobacco nilvertisers. the record 
affords an opportunity on page 133 ef sey. 

Qn pretpre 23) they lity vreat stress ona hole which their 
own witness put in ihe bottom of the sweat-room in Jan- 
nary, ISS1, less than four months prior to the testimony 
of Specht and others in relation to the Beck use. The 
withess carefully left out the fact that he put the hole there, 
and that there was no hole until le made one. Our evi- 
dence was closed at the time this witness Noonan or 
Doonan —-testified, and we only ascertained the facts after- 
ward when we called him and his helper. (Ree. 245 ef seq.) 
and made him acdinit the fact. This incident, when fully 
understood, greatly contirms the testimony of Specht, Me- 
Kav, Schaefer, Ciehring, nied Sehnell, as to the list’ of water 
from IS75 to ISS] at August Beck & Cos, 


(on priiere 2h) thes quote from appellants: petition fora 


rehearing, Where thes state that this Beck * swent-louse 


*-* 
-_ 


hada hole at or near the bottom that allowed the water to 
run off when it reached a certain height.” and claim that 
this “certain height” was only a height * equal to the 
thickness of an ordinary plece of tin lving Hat nl the 
bottom of the trough.” This statement of the petitioners 
was true. It Siaivs this Beck sweat-lhouse 4/ a hole. ete. 
The piece of tin was nailed on after Noonan made the hole 
in January, IS81. (Ree. 251, q. 25 ef sey.) 

On page 28 they call attention to a“ gross ” misrepre- 
sentation in the model of the Beck sweat-house. The model 
Was not made onascale. The tronelis were tnade larue prob- 
ably to accommodate the wires nel illustrate the parts, The 
evidence states their size in ise’. We were not aware at 
the time that we did wrong. We are sure the Court will 
not be misled by Our © Cross Inisrepresentation in this 
model.” 

On page 29 thev speak of the one trough placed in the 

jeck sweat-house in TS75 as an © imelined troneh.” The 

idea, We suppose, is that an inclined trough would) hold 
less water. Thes Want to reduce it.to as little a quantity 
as possible. None of the witnesses (eho were acquainted 
with the house at the time the one trough was used speak 
of its being inclined. Tt may have been. buat the record 
does not show it. 

On page 32 they speak of Specht opening a communica- 
thon or hole between the SWent-r evtil sirncl thre dry bhier-reovonn te 
increase the heat im the sweat-room, and sit that the two 
chambers were actually used thus together fora month 
before it brecnme tprprarent that there was even osture 
enough to interfere with the drving process.” The object 
of this statement is, we take it. to discredit the statements 
of Specht, MehKay, and others that the sweat-room was 
constantly filled with moist heat. Let us look at the faet 

On page 254 of the Record, Specht testitied 
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“C,-Q. 61. In addition to this heating-coil of which vou 
speak last, do T understand you to say there was another 
heating-coil at one side which came in from the drying- 
room while the single trough was being used ?—-A. No; 
there was no other heating coil; we only derived some 
heat from the dryving-room, which stood alongside of the 
sweat-room: it Was arranged so that we could open part 
of it and let the heat come in; when we did not want it 
we shut it up. 

“C.-Q. 62. When did you shut that opening, or those 
openings when you were using the drving-room, or when 
vou were using the sweat-room ?-—A. We used them both 
together : we just opened it when we wanted more heat in 
the sweat-room. 

*C-.). 72. Now, since the adjournment, and since vou 
have had opportunity to reflect and clear vour recollection, 
will you please state when vou ceased to use heat im the 
sweat-room that passed into the sweat-room by way of 
openings from the drying-room to the sweat-room ? — A. 
That arrangement we had to give up right away, as T recol- 
lect. It was merely an experiment, and TP found right off 
that the tobacco in the diy Iner-rooms was drawing the steam 
nicl Vit por from the sweat-room, and so T had to shut it uy}. 

* C.-Q. 73. When did vou shut it up ?--A. [think I 
shut it up When it was about a month in use. We only 
tried it a few times.” 


This is all the evidence there is in relation to this 
matter, It was only un experiinent, tried a few times. 
Weare not surprised that it was tried. The sweat-room 
sometimes needed a littl: more heat, and the drving-room 
adjoining lil an excess of heat. Wihieh room would craw 
from the other? Heated and raritied air expands and 
presses outward. 

It seemed natural to Specht that, as the sweat-room, 
With its water and vapor, contained a lower temperature 


than the drving-room, the current caused by the expanded 


and out-pressing air would be from the drving-room to the 


sweat-room. He Liive it a trinl fora “few times,” but 
found that the current was in the other direction, Is an 
lmportant case to be decided because a foreman in a tobaceo 
factors is not phivsicist enough to determine, « pe sore, that 
moist airat a low temperature will move against dv air at a 
high temperature ? Is Specht's attempt tw ontin to prac 
tical knowledge of this pivsien! fact to outweigh his own 
positive and repeated statements, and the positive and re- 
peated statements of Melvins ‘oehrimgy, and Selnell, that the 
sweat-lhouse was tilled from IS75 down. when in use, with a 
warn, clamp, ieist cut bineospolie re caused bry blowing stevin 
into a trough containing several inches of water? 

Cn prekure bed thes Sith that“ the cnn prot as to the re- 
sult of the Beck pypeeratiis consists in the naked = state- 
ment of Mr. Specht thatat«darkene | the color of the leaf” 
This is w rome. On lis first examination Melk CV, COnh porngre 


225 of the Record, testified : 


(). 36. What is the effect on the tobacco of resweat- 
Inv—Pomeanas tothe color if vou know? AL Well, we 
take green or new leat, and it makes ita niee dark color 
by having it sweat. noe takes all the mew taste out of it. 
so that it is seasoned and will sinoke better and give it a 
nice dark color: that is what TP understand about it. ane, 
of course, DT see it about ever Asay, Posee the tobaces 
When it goes In and TP see it when it comes out.” 

(Dn prtsres x, 5° thiess arertle threat appre] ints cleclined or Fe- 
fused to cisclose the facts from them books, ete. This 
does thie appellants itt pustiee, The \ lic produce their 
books and explained eversthing that appellees mautred 
about. They demonstrated their readiness to show © whit 
thes preadel for tobaces lie fore resWeating anid Whit thers 
sold it for after resweating,” to use the words of Jacob 


Sutter, as quoted from hus affidavit and italiemed on priagre 
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35. And they did show this as to every case whose number 
Mr. Seitert had given them that they inguired ahout, But, 
as shown on page 74 of our other brief, they only inquired 
about cases numbered 744, 758, 252, and 304. And now 
they complain because they did not learn about others! 

They say that Victor Sutter destroyed the memoranda 
which would have given them the number of cases re- 
sweated, and have shown the particular character of each 
case, the time required, dc. These * memoranda” were 
loose slips of paper on which he noted the number of the 
case, When it was put in, and how long he thought it 
should stay. He usually kept these scraps of paper on 
his desk until the batch was done, when they went into 
the waste-basket. No bad intent was present, or is shown. 
We regret that these slips of paper were not preserved, 
because we believe they would have shown a less number 
of cases resweat than the defendants stand charged with. 
That there was nothing crooked in this matter, we refer 
the Court to Sutter's deposition, where he fully explains 
it. ‘The same is true of the loss by John E. Sutter of his 
order-book while on one of his trips. We ean only say 
that if was an accident without any wrong intent, and 
Which, In our opinion, burt the appellants more than 
apellees. 

On page 56 they sav that if the appellants had shown 
from their books “the cost or price paid for the tobacco, 
Ciuise by CUS, anil thre enhanced price for which it Wits 
sold, it would have been an easy matter to have deducted 
the usual and ordinary mercantile profit, cost or expense 
of resweating, comparative benetit of old) methods, &e., 
and thus have arrived at the actual protit realized by them 
to a cent on each and every case. Now as to cases 744. 


TOS, 22. and U4, the only Oles thes inquired about. 


they actually got “the cost or price paeicl for the tobacco. 
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ease by case, and the enhanced price for which it was 
sold.” Thev say that with this information it would be 
“an easy matter” to arrive at the actual profit, “to a 
cent,’ by pursuing a certain course. det they did not 
mak the athe mpt. If they could ascertain the facts, iis 
they say they could, it was their duty as far as possible. 
They should have shown the actual protits * to a cent ~ on 
the cases in which the conditions, which they demand, 
actually existed. Had they done this they would have 
been in position to complain ; as it is, they are not. 

On page 39 they sav that “the effect of the patented 
apparatus upon the tobaceo is to render the whole case 
throughout of a uniform dark color” &e. Tf we should 
rant this, wow constet, that it is the only Wits to secure 
this result. A number of witnesses claim that they ac- 
complish it by the old ways. Among others is one of 
their staunchest witnesses, Mr. Hiller, On page 36 of the 


Record hie sclmiittedt, aon CYOSS-CXTnAtLON : 


“NX. AS. Do vou tnean to he UWhedlerstood= as sieving thriat 
uniformity of color was at no time attainable under any 
other Process, nicl with the tise’ of the lest tobaces, or Wiis 
uniformity reached less often than under the Robinson 
process 2— A, Cniformits of color Wits attained in former 


times with slower Process. 


See. also, the testimony of Mr. Kheolin. page 62 of on 
other brief: of Mr Wing, preicres O05 | of our other borne 7: 
of Mr. Head, pretpree B25 of the Record : sane Mr. Straus, 
praagee bt of the Reeord. 

Q)rn page rt of seq. thes quiote at lenuth from Mr. Hil- 
ler, Mr. Ehel, Mr. Rothschild, Mr. Jacob Sutter, and Mr. 
Victor H. Sutter. Leaving out the Sutters, the other three, 
Hiller, Eliel, and Rothschild, represent only one tobacee 
firm. Hiller was an emplover of the firm of Roths- 
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Phe appellees, W ho were the complainants in the court below. 


brought this suit by bill in equity agains 
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ment of Letters Patent No. 219.2903, vranted Tarn lO, IS7Q, to 


Abraham Robinson for Improverient in) Apparatus for Steaming 
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on both sides before him, but prior to his report, on petition of the 


appellants, filed some time in March, 1581, the case was reopened 
before the master, and a large amount of additional testimony taken 
by the appellants. (Ree., 395. ef seg.) The additional testimony 
taken after the case was thus reopened will be found from pages 
162 to 395 inclusive, of the record. After a poruon of this new 
testimony had been taken, the appellants filed a petition for a rehear- 
ing before the court, which was granted, with leave also to file an 
amended answer. (Rec., 15 to 20.) 

After the rehearing and the reargument of the case on this new 
testimony, the court below, in a second opinion (found at pages 21 
and 22 of the record), again held the patent to be ‘valid and in- 
fringed, and entered an order November 26, 1581, reaflirming its 
former decree. (Rec., 22.) 

The case was then a second time argued before the master on the 
accounting, and he made his report finding that the appellants had 
resweated in the infringing apparatus, in all, 50g cases of tobacco. 
That 448 of those cases were of their own tobacco, and 51 cases 
belonged Lo others. Th ul the protits realized On the 5! CalScs they 
had resweated tor hire was $2.25 per case, or $114.75, and on the 
145 they had resweated for themselves was $6.97 | per case, OF 


$3,194.55, making $3.309.30 in all. (Ree., 23 and 24.) To this 


> 


report the appellants tiled a number of ex eptions, all of which, after 


argument, were overruled by the court and a tinal decree entered 
October ZI, 1982 (Rec., 25 tO 29), and the appeal to this court was 
tiled October 4, 1553, or almost four vears after the suit was com- 
menced. 

The infringing apparatus was put up for the appellants 
by one Charles S. Phillips, of New York, to whom 
Robinson explained his invention in) Mav, 1879, soon after 
receiving notice of the allowance of his patent, but before it was 
issued, and who appeared as one of the chief witnesses in the CaS, 


and also as a real though not a nominal defendant, as he has hired 


_ 


and paid the counsel and borne the costs and expenses of the litiga- 


tion. (Dep. Robinson, Rec., 59, 00, Q. 22-26; Dep. Phillips, C. Q., 
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room being provided with a hole in the bottom and a drip pipe to 


carry off the water of condensation, if any should collect to prevent 
its condensing the steam. The practical working and resuit of these 
old devices may perhaps be best stated in the language of the wit- 
nesses. In relation to the first, or old dry heat method, appellee's 
witness, Mr. Eliel, whose tirm used or tried to use it, says: 


“(). 25. Before adopting Mr. Robinson’s apparatus did your house 
ever try to resweat tobacco; and if so, state fully what different methods 
vou have used ? 

A We did: our first experiment we took the tobacco out of the cases 
and moistened it, and piled it up in bulk; we placed a large self-feeding 
stove in the center of an air-tight room, and gave it aii the heat we possibly 


could give it. But instead of resweating it, it dried it out; we could not 


case again, and put it in.an air-tight room, and had a self-feeding stove in 
the basement, and had a register going into that room, and we gave it all 
the heat We ¢ ould that wat, we covered all the cases Over with horse 
blankets, and kept the blankets moistened by plaving on them with a gar 
den hose: kept them wet day and night, but the tobacco would not sweat ; 
it dried out: it would not sweat lt almost dried out; the points of the 
leaves mav have been colored and dampened, but upon the whole it was a 


‘ at 
failure.’’ Rec... 29. 
Appellant's own witness, Hlaas. in relation to the same method. 
says: 


‘The result was, as already stated, sometimes verv good and sometimes 


not. Sometimes if hap] ‘ned that by pring up the topacco several lavers 
were rotten, others nicely dark, and others again just as green as thes 
were before. It was no positive result. \lso the butts Were someciimes drv 
and the rest of the leat wet, and it was as a general thing not verv satisfas 
tory. ~ (@). 20, Rec., 34-¢ 


And in relation to the same, Jacob Sutter, one of the appellants, 
SiAlVs: 


—s . — + . e »* oO : . _— } 
it in, sav twentv-four cases the old wav, and it would take. 
% 


} } ] ‘ . : ¢ | 
cis | nave stated vbdetore, any Wav from three t0 six weeks to sweat them 


When the tobacco w Ll come out. the tobacco would continue to sweat in 
warm weather, and the first thing vou knew it would rot. We had quite a 
number or it rot on our Hat ds qT) t! S old process, Re ees () 45. 
‘It was sweated a great deal harder on the middle than it was on the t p> 
rr the sides sides W ldrv uy C. Q. 19-2 Rec., 84 


[In relation to the other method, or resweating by steam, it 


would color the tobacco dark but produced such a disagreeable 


smell as to ruin it. and C. S. Phillips himself savs: 


a When | tirst commenced to use this rS70 Process his IS70 pate nt No. 
182,597, tound at Ree., gin) they pat up with this objectionable smell tor 
alittle while. Manutacturers tound that it would not answer for the fine 
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goods, and we either had to remedv it or give up the business 
experimented constantly over two vears, or about two vears, betore | made 
anv success: that us, before T made a pericct liccess Of If, 


I 
thing that | could think of in the wav ot chemicals trom A to Z to see what 


effect it wonld have. | spent a yvreat deal oft money, a vreat Manv thousand 
(otiars Upon ip] iratus and chetn ie rearre | Prbcdele .s ‘ > Olt 


Appellant's witness. Llornbustie. savs in relation to the same: 


a” What Wits Tlie method of 1 \ rina tobacco which NI Pay Lipes 
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\\ hile these mid methods Were allenipte d to be used’ to Some eNKX- 


tent, prior to Robinsons mvention, the testimony Im the record 


clearly STOW S thraat they Were prT ke Lik ALIN failures. 
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discovered that tonoacco Could be successfully resweated hyy pack 
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thy the leaves closely Mm amass in a wooden vesse land sulyecting 


the tobacco, st) Prete ked tf) Ste hy Vousse 3 from thre e& tO ¢ rertit cay wa 
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the action of heat and moisture from a body of warm water. con- 


tamed in the same ¢ hambetr or tank as that in which the wooden to- 


’ ' ’ I : ’ iad : " 

DACCO VESSEL IS Pia ed eit SUSpenae (j \nd., cm omy inn ge this wiea in 
form, or reduc ner ik tO porate ce. his preclernte Gi apparatus CONSISTS. Gs 
stated in the Spec itication of his praate nt. of three elements t tank or 


chamber adapted to hold a body of water; a wooden vessel or to- 


’ : ‘ , ° * ’ , ” , , 
bacco-holder, in Which ine Topac Pris packed Mm mass, Which tobacco- 
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these three elements, combined in. this way, ts the maintenance, in 
the mass of tobacco, of a steady, unchanging degree of heat and 
moisture, for a period of from three to eight days; which ts the con- 
dition essential to Cause it’ to resweat or go through this second or 
artificial fermentation, or whatever it may be called, which acts so 
nearly like natural fermentation. 

The means emploved are simple, but wonderfully adapted to ac- 
complish the purpose the inventor had in view. 

The function of the body of water in the tank chamber, while 
serving as the means by which the heat and moisture, or. warm va- 
por, is supplied, is to control and keep uniform both the tempera- 
ture and humidity of the atmosphere which surrounds the wooden 
tobacco holder. It is well known that the temperature of a large 
body of water cannot be suddenly changed, and that it 1s easily 
kept uniform; the temperature of the vapor or atmosphere above 
this body of warm water is regulated and governed by it. The 
drawing shows and the specification expressly states that «the wa- 
ter, as well as the steam, will enter the space 4 and produce a sul- 
ficient teniperature In the vessel, C. to sweat the tobacco therein.” 

(Ree. 4o7). The steam, or warm vapor is, of course, above the 
water. 

The function of the wooden tobacco vessel or holder, is to pro- 
tect the tobacco from the direct action of the steam or vapor, and 
thus prevent ts becoming wet, as it would do if exposed nakedly, 
but at the same time slowly allow additional moisture to reach the 
mass of tobacco a) swe iting through the wood, tO supply any lack 
or loss of motsture in the mass of tobacco, and thus prevent i dry- 
Ing out, as it would do if enclosed in a metallic vessel. The wooden 
tobacco holder being also a very slow conductor of heat, it likewise 
tends to prevent any changes of temperature mn the moist mass of 
tobacco packed inside the same, should there be any change tn the 


at | , . —t 19 +} } — rolde? 
temperature Of the Vapor SUPPOUNCIIE The tobacco holder. 


Phe function of the heater, or steam generator which ts situated 


outside of the tank chamber. is to heat or warm this body of water. 
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e union or combination and « ooperallve action of these three 


? ° . ’ ‘ ‘ * , , : . 
Clements in a SInoue apparatus, viz: the outside tank-chambet with 


i 
Its tempering body of water. the imside POrOUS Wooden tobacco 
holder or protector, and the heater, achny mares Uv © 7 through 


the body of water. Robinson Succceaded mm SuUCCESSTULILV res we ating 


or Curing leat topacco. renderme it sott and pr! mie. and of a uniform 


. , 5 . ‘ 
ro ats rankKness and eNcess of oti, without in 


’ , . 

dark COiOor, FeMmoviny | hy 
; ° _ 1] a } ( )+) » Bas . aoe ae . ‘ oat ef ' ‘ —_— 
ity\ Will Irby ual We ‘ 1 LOL ntCCO, ’ ; _ pre i tiat jist f tf ‘ ‘ , Si ct LC  « 
. air «> ’ ‘ ‘); * ’ (| f \ '™ | , | t | Tt | 'f | cs ‘ ! 
craivs c4 reiine tof re ri? j | ti} | } ’ \\ ? li 
} ; 

rendered sott nied | Livi’, cated (Lalarnk ¢ ca: @ Dering 

it ‘ , NV \ il 1T¢ IK ' } 4 > 

. 


, 


And this statement in the patent is more than corroborated, not 
only by the testimony of the witnesses who have used the licensed. 
but also by that of those who have used the infringing form eof the 
patented Invention. 


Appellee’s witness, Philler, whose tirm had used and were using 


the Robinson apparatus under license, says: 


"<a, 8a What effect does the Robinso tpepaaradtt shave on the tobacco 
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‘‘Tt gives it generally a very even, nice and dark color, generally. 
It distributes the gum more evenly through the tobacco.’’ (QQ. 16 to 20, 


Rec., 39-) 


And Jacob Sutter himself, one of the appellants, says in relation 
to the effect on the tobacco of the infringing form of the invention 
as used by them: 


‘¢ I¢ produces a dark color. * * * You take a hand of tobacco; a 
case (that is to say, a box containing about 400 Ibs.) of tobacco contains a 
great many hands, and a hand a great many leaves, from twenty to thirty, 
some hands more, and in those hands there are no two leaves alike ; every 
leaf has a peculiarity about it, some are thin, some are thick, others are 
gummy, others are dry, others are wet, and those kind of leaves all want to 
sweat alike, they all come alike, all come darker.”” (Ree., 81.) 

+ * * (21. ‘In vour present process, the sweating I understand 
is uniform through the case ? 

wa. © Yes, sir. 


*C.Q. 22. And the color in each case is as uniform as tobacco could 


“A. That is it exactly, unless vou paint them. 
Now, Mr. Sutter, this process that vou use, whether itis Mi 


rrocess, leave that aside ? 


“CC. Q. 25. Isit notin your opinion a great advance in the art of treat 
Ing tobacco ? 
\ bromt old way ? 
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Che ethciencv and-success of Robinson's apparatus and the 


marked or radical character of his improvement is. perhaps stil] 
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more significantly manifested by the fact that even before his patent 


was issued Robinson sold tifteen of these great apparatuses in on 


week on his first visit to New York to introduce his invention. 


{iec., 6o, (). 27°) 
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Phe defendant’s o1 appeiants apparatus Was pul up for hem by 


(‘harles S. Pinalliy s.of New York: its construction 1s shown bv the 


model marked, * Complainants exhibit Defendant's \pparatus,” 
referred to at page gr of the record: itis shown and described with 


’ : ) . ‘ ) fae ’ " . , " 
substantial accuracy ow the Phillips Patent. No. 228.928. dated 
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holder— containing about four hundred pounds of tebacco—consist- 
ing of an ordinary box, and placed in this tank-chamber containing 
the body of water, being supported on slats. The time required to 
resweat the tobacco by this apparatus of the defendants is from 
three to eight days; * from three to ten days,” says the defendant, 
J. Sutter (Rec., 82, Q. 48). And the result produced upon the 
tobacco, as described by the Sutters, is the same as that produced 
upon the tobacco by the Robinson apparatus, as related by Eliel, 


Hiller, Lies and Strotz. 


The claims of the patent sued upon are as follows: 


‘a. The apparatus, substantially as described, for treating tobacco, 
to wit: The tight vessel or tank B, the tight vessel C, made of wood and 
suspended in the tank B, and a steam generator or heater, all combined and 
operating together, substantially as and tor the purposes specified. 

‘2. The combination of the boiler A, the tight tank Bb, made of wood, 
the tight vessel C, made of wood and suspended in the tank B, and the 
pipes D and E entering the tank Band the boiler, all arranged and oper- 
ating substantially as and for the purposes specified.’”  (Ree., 408.) 

It is apparent that the three elements of the first claim are found 
in the defendant's apparatus. The square tank-chamber, provided 
with a lead-lined bottom, adapting it to hold the tempering body of 
water, corresponds to the vessel or tank Bb. The box or case in 
which the tobacco is closely packed, and which is suspended inside 
the tank-chamber on the slat floor so that the steam or vapor, in the 
tank-chamber, surrounds it on all sides, corresponds to the vessel C, 
made of wood and suspended in the tank B; and the heater or steam 
generator of defendant’s apparatus corresponds to the heater or 
steam generator of the claim. 

The second claim ts practically the same as the first, except that 
the pipes D and E, which lead from the heater to the tank-chamber, 
are added as a fourth element to the combination: there are two 
similar pipes in defendant's apparatus, leading from the heater or 
steam generator to the tank chamber. Both claims are therefore 
infringed. 


The defendant's apparatus is identical in principle and function, 


. ; ‘ ‘ “ P 
and has precisely the same mode of operation as the patented ap- 


paratus. The tank-chamber in each holds a body of warm water, 
the function of which in each is to maintain an even, unchanging de 
gree of heat and moisture in the atmosphere surrounding the wooden 
tobacco holders placed in the tank-chambers. The wooden tobacco 
holder, in which the tobacco is packed in a moist mass in both cases, 
SCTVeS in both alike to protect the mass of tobi co from direct COn- 
tact with the heat and moisture, and prevents its becoming too wet 
or too dry, or being suddenly intluenced by any change in the tem- 
perature. or humidity of the surrounding vapor in the tank-chamber, 
In each the heater or steam yvenerator is used to heat or warm the 
tempering body of water in the tank-chamber. Thus the same 
means are used to preduce the same result, ane the ofhice or fune- 
tion of each element of the combination is the same in both appara- 
tuses. The time required in each to do the work is the same 

from three to enohit Gays showing a marked distinction betwee a 
them and the previous state of the art. The effects pr duced upon 
the tobacco in) the two et} )) iratuses are reer t ye al iT teil hy any tem. 
perature from 100% to 200% Fht. may be imparted and kept up: but 


in neither is a high enough temperature evet reached to cause a 
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in the defendant’s tobacco holder. Though not only Victor H. Sut- 
ter, Whom defendant’s counsel sought at the trial below to excuse 
on the ground that he *“stammered,” but also Jacob Sutter, who 
does not stammer, speak of the special cases which they use for to- 
bacco holders as “tight.” I 7de V. Sutter (Rec., 77, Q. 35 to 38), 
and J. Sutter ( Rec., 85, Q. 33, 34). 

The complainant's invention is broader than the round or square 
form of his apparatus: than the particular method of supporting the 
wooden tobacco holder above the body of water; than the degree 
of tightness with which the carpenter may construct his wooden to- 
bacco holder: whether it be round or square. This is apparent 
from the patent itself, as well as from the state of the prior art. The 
fact that Robinson himself, in his tirst successful apparatus, used an 
ordinary tobacco case as his tobacco holder, and supported it over 
the body of water in the tank-chamber on a slat floor, conclusively 
shows the scope of his invention. ( Rec., 55, Q.g to 14.) And it 1s 
a well-settled principle of law that the patentee’s specification and 
claim shall be so construed as to be commensurate with his inven- 


tion, if it can be done without doing violence to its language. 
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In the case above quoted from, the claim in Winans” patent, which 
was for a form of car body, specitically called for a car body “7 
the form of a frustum of a cone” The term *frustum of a 


cone, has a detined and precise sroniication, It is. in fact. a math- 


ematical name of accurate characte! It is nol a relelizte¢ term nm 
, : a . 
any sense, to be quahhied OV some Imphed devrirce, as m the word 


“tioht.”° which means more or less tioht. Yet the Supreme court 
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apparatus docs not infringe, for the reason that in their apparatus 


the tobacco holder or holders consist. of square or rectangular 


wooden boxes, and, therefore, cannot be made so tight as the round 
or tub form hooped vessel C of the patent, notwithstanding the 
fact, before referred’ to, that the appellant. Jacob Sutter, and his 
brother, Victor I]. Sutter, both say, in their testimony, that the box 
or square form tobacco holders used in their apparatus were 
“ tight.” 

The true construction, of course, is that the word © tight ” in the 
claim, as applied to the tobacco holder, means such degree of light!- 
ness as ts necessary for the purposes of the invention. Wt the office 
or function of the vessel Cyin the invention, were to hold or contine 
air or steam uwuder pressure, the word * ght ” would, perhaps, be 
construed to mean an air or steam-tight vessel. But that is not the 
case. The purpose of the vessel C is to hold the moist: mass of 
tobacco packed in it. and to protect this mass of tobacco from direct 
contact with the exterior heat and moisture, and to Keep uni 
form the heat and motsture on the inside in the mass of 
tobacco. If the defendant’s tobacco holder is close enough to 
perform these offices or functions, itis all that the claim calls for 
under any fair or reasonable construction of it. The defendant’s 
tobacco holder holds the mass of moist tobacco packed in it, just as 
complainants does. It ts made of wood, and protects the tobacco 
from coming in direct contact with the heat and moisture in- the 
tank chamber: prevents changes in temperature and humidity in 
the mass of tobacco, just as in complainant’s tobacco holder. True, in 
case of a crack or a knot-hole, whether in the complainant’s or de- 
fendant’s tobacco holder, the small portion of the moist mass of 
tobacco directly opposite the crack or knot-hole would be exposed 
directly to the heat and moisture of the tank chamber: and that 
small portion would be liable to become too wet from absorption of 
momture and condensation of the Vapor or steam upon it: or if the 


} 


temperature should be raised too high, to be dried out) some- 


what exactly at that place.. But the steam or vapor in the tank 


chamber ts under no pressure, and there would be no tendency for 


<p Gap 


> 


md 
rst 


it to issue into the tobacco holder by crowding its way into the 
moist mass of tobacco through such crack. And even if there was 


any such tendency. the Hiss ot moist tobacco pte ked side ot the 


holder would stop up or batten such crack and prevent a. Lhe ob 


Tae tron Is, therefore.es dently merel\ theoreti al and of lt }»! ait the ilcon- 


sequence. Undoubtedly, itis somewhat better to make the tobacco 
holder without crac ks or knot-hoies, and it was the duty of the in- 
ventor under the law to so describe tt, as being the best method of 
practicing his invention Known to him. (Rev. St. U.S. Sec. 4858. } 
But he is not for /Aaf reason limited to such precise construction. 
Nor ought that etlort to fultill his duty be turned against him to 
give infringers the right to use his invention with impunity, pro 
vided only they allow the hoops of the tobacco holder to get a little 


loose. so that there will be some cracks between the staves. 


It is not pretended or urged on the part of defendants that the 
cracks are any smprovement. 

This question of construction as to the meaning of the relative term 
“tight “in the claim ts easily settled by reference to the specitica- 
tion of the patent where this** tight vessel C~ is mentioned as “a 
tobacco receiving vessel, made of wood sutliciently porous to permit 
the steam to percolate through it); and again, * [ make the vessel 
C of wood as an essential feature of my invention, in order that tho 
steam may sweat or percolate through it, from the tank B, and se 
that the tobacco will not be tainted by contact with metal”; and 
sull again, “* the steam producing moisture in the vessel C by sweat- 
ing or percolating through it from the space 4, in addition to. the 


moisture originally in the tobacco before it was contined in the 
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mean the ‘ tight vessel C’ described in the specifications, and no other, and 
that means simply one comparatively tight or approximately tight—one 
ight enough to exclude a large jet of steam and at the same time open 
enough to admit the percolation of steam through tt. 

‘*It is obvious that what this inventor wished to accomplish was to moisten 
his tobacco without wetting it. Now, literally, a thing which is moist may 
be said to be wet: but there ts, after all, a ppraue tical difference between wet 
tobacco and most tobac >, whi his of great Consequence mn the manutact- 
ure of this commodity and to the success of this process, and complainant 
intended by his mechanism to obtain by means of his porous tobacco holder 
just that degree of warmth and moisture which would cause the resweating 
of the leaves, so as to secure an equal distribution of the coloring matter, and, 
perhaps, of the essential on] of the tobacco through the whole contents of the 


> 


Mass subjes ted to the Process, sO as to make it nearly hom mMChHCOUS Ill ¢ olor 


and quality. = If, therefore, it was the intention of complainant and a nec- 
essary part of his device that the tobaceo holder should be open or porous 
enough to admit moisture, |] do not think detendant can be allowed to in 
fringe Ly UsINnge a tobacco holder a little more POroUsS OF open.” (Rec., 
13, 14.) 


It is also a fact, not without significance in relation to this square 
and somewhat less ght form of the apparatus used by the defend- 
ants or appellants, that when Robinson was explaining his invention 
to Charles S. Phillips, in May, 1879, at New York, after the allow- 
ance of his patent, he then told Phillips, the instigator of the in- 
fringement, that the apparatus * could be built in any way, square 
or round, and that T worked it both ways, and found it to work 
very successfully either wav.” (Rec., 60; Q. 23.) 

To summarize: The defendants’ apparatus contains each of the 
three essential elements of Robinson’s invention, and claim, the 
outside tank chamber, with its tempering body of water: the 
wooden tobacco holder: and the heater or steam generator. with 
the pipes leading therefrom to the body of water in the tank 


chamber. 
gap 
THE PRIOR ART. 


Robinson's patent is dated June 10, 1879; the application was 


tiled February 28, 1879 (Rec., 400): and the date of his invention 


’ 


was March or April, 1877, at about which time he constructed an 


improvised apparatus embodying its essential features, viz.: the 


ae 
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17 
outer tank chamber, with its body of water, the wooden tobacco 
holders Lo protect or shield the mass of tobacco from excess of 
moisture or changes of temperature or dryness, and the outside 
heater. At this time he used a vault with its cement floor for his 
tank chamber, and his tobacco holder or holders were wooden 
boxes suspended over the water on a slat floor. (bade Ree., 58, 
39, Q. 7 to 214; also, the Exhibit drawings at Rec., 132, 133.) 
There were four prior patents offered in evidence by the appel- 
lants, and testimony was taken in relation to a number of alleged 
prior uses; but from an examination of these, it will clearly appear 
that Robinson was absolutely the first to produce an apparatus em- 
bodyving the three elements of his invention the tank chamber, 
with its body of water: the wooden tobacco holder and the heater, 
combined and arranged to produce this result, namely, of = main- 
taining an even degree of heat and moisture in the mass of tobacco 


for al period of from three to erent davs 
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lt lacks LWo essential feature s of the Robmson ipparatus, and 
claim: It has re tamk cl imiber. c>] chamber adapted te hold the 
iempering body of warm wate The chamber im the Phillips 


1870 predic nt is provided With a arain pipe at the bottom to carry off 


the water of condensation that may drip to the thor rfrom tl c loose 
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and ruins the tobacco. (Rec. 
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The Wenderoth Patent, 206,156, of 1878 (Rec., 413), shows a 
cooking or steaming device, made entirely of metal. No moisture 
can penetrate through the inner pot or kettle to the tobacco. ‘The 
tobacco in contact with the metal kettle would dry out. The metal 
would taint the tobacco. The operation and result produced are 
both ditlerent, requiring only a few hours, as stated in the patent, to 
effect it. It is enough to say that this apparatus shows no wooden 
tobacco vessel oz holder. 

The Oppelt Patent, No. 152,004, 0f 1874 (Rec., 408), also shows 
a sheet metal apparatus, with this diflerence from Wenderoth, that 
it has a perforated bottom, covered with a piece of cloth or felt, and 
some distance above this a wire screen, on which the tobacco is 
laid to prevent damage by contact with the wet cloth. The cloth 
permits the heat and steam to pass freely through it, and in no sense 
answers to the wooden shield or tobacco holder. Phillips himself, 


one of the defendant’s witnesses and a party interested, savs that 


this Oppelt apparatus Is impracticable, and will not work ( Rec., 93,. 


Q. 50), a fact which otherwise, however, would be perfectly ap- 
parent. Phillips speaks from his own knowledge or experience, 
as he once tried a blanket device, himself, to protect the tobacco, 
the result being that the blankets were rotted and all dropped to 
pieces after being used a few times. (Rec., 269.) The statement 
in the patent, that it does its work “in a few hours,” suthiciently 
indicates its character and mode of operation. That it is a mere 
cooker or steamer, like the Wenderoth, ts also clear from its base, 
Which 1s adapted to fit in the holes of an ordinary StOVe, and from 
its safety-valy es for escape of the steam when the pressure Is too 
vreat. The Oppelt patent states (Rec., 410): “ The top of the 
“inner vessel b is provided with two valves, d@ d, by means of 
* which, should the torce of steam become too great, it can instantly 
‘be allowed to escape.” 

Lhe fluse Patent, No. 48,689, of 1865 (Rec., 282), being for a 
process, contains no drawing, but describes, somewhat indetinitely, an 


apparatus consisting of a steam chamber furnished with coils or 


hom) 


congeries of steam. pipes for heating or supplying steam to the 


IQ 


chamber, about one-half the pipes being perforated with numerous 
tine holes, to permit the escape of steam into the chamber. The 
tobacco is placed in hogsheads or cases inside this steam-heated 
chamber. In this Tluse apparatus the heat and moisture is not sup- 
plied through the medium of a tempering body of water in the 
chamber; the temperature and degree of humidity of the atmos- 
phere surrounding the tobacco depends directly and solely upon 
the steam pressure and condition of the tire under the steam gen 
erator or boiler, and is necessarily subject to every fluctuation 
therein. “Phis Tluse device ditlers not essentially from the Phillips’ 


ISTO patent, NO. ] 82.597, before considered, excep! 1 the fact that 
= = er 
the tOonacco 8S encioscead Mm a Wooden hotader, instead 7 being c“X\- 


posed loosely on racks. as in the Phillips patent; at thus lacks but 
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qorie’ ¢ lemme rt ot tlie’ Ie POTTS OTT pret echiedad Coomdination the tank ( ham- 


ber adapted to contain a tempering ty (1 \ of water mstead of two 
elements. as did the hat ps Gevics To anmticrp ite the patented 
combination, however, itis no better to show all but one. than it 1s 
to show all but two of its element 
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were not a success as a protection to the tobacco, and tinding * that 
“wherever the boards came in contact with the tobacco it kept it 
“from being too moist,” { Rec., IJ 3, Se (), 254 - Phillips began put- 
ling the tobacco intothe steam-room, or chamber, of his 1570 patent, 
enclosed in wooden boxes or cases. This 1576 patent apparatus, as 
thus modified by the addition of the wooden tobacco holder, comes 
somewhat more nearly Robinson's patented combination, in that it, 
of course, lacks one less element of the patented combination. But 
it still lacks one essential element—the tank chamber with its tem- 
pering body of water, through and by which an even degree of 
heat and moisture are supphed and maintained for the required 
number of days, and it of course, therefore, does not and can not 
anticipate Robinson's invention. 

As to the result or effect upon the tobacco produced by this 
wooden tobacco-holder steam room apparatus, Phillips himselt ad- 
mits that it was unsatisfactory ; that it made the tobacco smell very 
bad; that he would have to give up the business unless he could do 
something to remedy it, and that he experimented constantly for 
more than two vears, and tried every chemical from A to Z he 
could think of to overcome this objecuonable smell. (Ree., 270, 
271.) Their witness Hornbustle says it makes the tobacco worth- 
ess for all purposes. (Rec., 384.) Nusbaum says: » At that me 
‘when it smelt, it smelt so bad that I couldn't stay in the store any 


vv 


“length of time; it went right on my chest; [got sick.” (Ree., 381-2; 


As it may now be contended that this apparatus as thus used by 
Phillips is substantially the same as the Robinson, notwithstanding 
the fact that it lacks one essential element, the tank chamber with 
its body of ter, or that the ap) t iI] r| lo wit} 

: dy of water, or that the apparatus will work as well without 


the tank chamber and body of water as it will with tt. or that the 


addition of the tank and body of water is of no great moment or 
Importance In the operation of the apparatus, it may be of some 
sIVMiticanee PoOosee Whai Phillips himself said upooa this prom, and what 
importance he attached to the tank and body of r im its com 
bination with the other elements. ata trme betore thus Sulit arose, 


oI 


and betore the apparatus of his rSSo patent, No. 228,928. had been 


held to be an infringement of Robinson's patent. 


This prior use apparatus of Phillips’ ditlers essentially from ap- 
pellants’ or defendants’ apparatus, as shown by the model, from the 
Robinson patent, and from the Phillips 1Ss0_ patent, No. 225.925, 
only in its want or omission of the tank and its tempering body of 
Walter. 

After two vears of futile CN peribent, Prom IS7 7 lo IS7Q9, Wwe 
tind Phillips in June, 1879, in possession of the long sou 
successful apparatus for resweating tobacco, and in his’ published 
notices to the trade and advertisements (which he atlirmed on 
oath are true). (Rec.. 116, C. () sis ald lle Savs 10 relation 
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same off. The tobacco was placed in this steam-room in the orig- 
inal cases. This apparatus was also still in existence at the time the 
testimony was being taken, and we examined it at the same time we 
did the stem steamer. We caused the same workman, Harckensee, 
to jook at the troughs, and put his hand on the exit opening in the 
bottom for letting the drip water run out of the troughs, as the 
steam condensed. ‘This opening in the bottom of the trough was 
covered with a piece of perforated tin, lving flat on the bottom of 
the trough to prevent fouling of the discharge. (Rec., 165 

Dep. Harckensee, Q. 1-22.) So that it appears that the “ certam 
height” referred to in the following statement, found in defendant's 
petition for rehearing (Rec., 17): * This sweat house had a hole at 
or near the bottom that allowed the water to run otf when it reached 
a certam herght,” and referred to also in the deposition of some of 
their witnesses, is a@ herght equal to the thickness of an ordinary plece 


of tin lying flat on the bottom of the trough. 


However, to make the matter of construction still more certain, 
we called an outside witness, James Noonan, the steam-titter who 
repaired the apparatus the preceding November or December. 
Doonan says the troughs had a pitch or incline toward the outlet, 
and that the outlet was a pipe, the upper end of which was flush 
with the bottom of the trough. He repaired a leak at this pipe, 
and to test it stuffed up the outlet temporarily and poured in some 
buckets of water. It all collected at the outlet, and run off when 
the plug was removed. Hle says water could not stand in the 


, ae : 
me | 


troughs. (Rec., 162 3 4: Ag 


The exact construction of this Specht steam-room apparatus, as 
it existed at the time the testimony was being taken, is thus clearly 


and unquestionably established. 


In their original or tirst set of depositions, detendants’ or appel- 


lants’ witnesses, Specht, Gehring and McKay, each and all swore 
positively that no changes whatever had been made in the construc- 
tion of the apparatus, and that itstill (atthe time the testimony was 
being taken), existed precisely the same as it did when originally 


= 
cat 


put up in 1875 or 1876, with the exception of two or three remov- 
als.to different locations on the tloor, the lining of the steam room 
on the inside with galvanized iron, and the substitution of exhaust 
for live steam. 


Specht SAYS: 


ed 
“Ves. sir: we moved it at least two times: put wm to another piace on 
} ’ ’ . ’ ' ’ 
the same floor, but it was alwavs on the same idea: only changed tts loca 
tion partly, on the same floor of the building ee, 205s Ge om 
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first nilt ? 
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the apparatus as it stood prior to the date of Robinson's invention, 
is the svstem of close steam heating coils along the side of the room, 
by which the apparatus has always been heated. (Ree., 253, 254, 
C. Q. sSto 61.) 

And now as to the new tesumony. 

It will be remembered that in their former depositions, defend- 
ant’s witnesses —Specht, Gehring, and McKay —in response to lead- 
ing and suggestive questions gave testimony to the effect that the 
drain troughs in the Specht or Beck apparatus always contained wa- 
ter to the depth of several inches. 


But it was afterwards shown bevond possibility of dispute, that 


hs were inclined and had a hole at their 


these connected drain troug 


lower end for the water to all run out of. And. moreover, that this 


hole Wiis neithe r n conditi mm to be pluyged uy}, nor could have been 


designed to be plugged up, because a flat piece of perforated tin 
was nailed overit. Itthus became apparent that Specht, Gehring, 
and MeKayv were mistaken when they said water then stood in 
these drain troughs to the de pth of several inches. 

The object of the new testimony was to confess and avoid the ef- 
fect of this former testimony. They attempt to do this by bringing 
that though the troughs held no wa- 
ter, on account of the hole in the bottom covered w ith perforated tin, 
vet that this particular hole has been there only six or eight months 
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One would naturally infer from this also the truth to be that none 
of these outlets were ever designedly plugged up, unless, perhaps, 
temporarily, while the drain troughs were being washed out or re 
paired, ats the Witness Doonan testiftics to having (Ghote Oo Ghee OCCa- 
sion. 

We think | careful consideration of the Whole LCstlili HN, and of 
the construction and evident purpose of the drain troughs them- 


ead) Feetare 8 €.5 Gre eee. should be 
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selves, would convice the court tha 
vIVeEn to these latter statements of My Specht and his men, that 
water was formerly kept in these drain troughs, than should’ be 
civen to their former statement that water bas Deen standing in 


them since lanuary, which was confessed to be untrue when con 
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once tried by Mr. Specht, there with. [Jt seems that while the ap- 
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Hiller, and was used by the defendants themselves just prior to their 


adoption of the infringing apparatus. It is enough to say, in rela- 
tion to this, that the apparatus lacked at least one of the essential 
elements of the patented combination, viz.: the tank chamber for 
holding the tempering body of water; and that the results on the 
tobacco, as we have before shown, were unsatisfactory, and in the 
words of one of the defendants, “ nothing to compare” with the 


patented combination. 


oar, : 
THe ACCOUNTING. 


There was no disputed question of law considered in the cause 
below in relation to the matter of the accounting, and none arises 
here that-we are aware of. “The master and the court below fol- 
lowed the well Known rule laid down in Mowry v. Whitney, 14 
Wall., 649; Rubber Co. v. Guodvear, gq Waill.. So4: Littleneld v’. 
Perry, 21 Wall, 230, and numerous other cases. That ts to say, 
he charged the defendants with the protits actually made by use of 
the invention beyond what they would have made by use of other 
appliances which they were free to use. There is no dispute as to 
the law: and the only dispute arises in relation to the facts, as shown 
by the testimony. 

The master saw the witnesses whose testimony he had to weigh 
and consider, and gave such credence to the statements of some of 
them as he thought proper and just. But we think that this court, 
even without the advantage of personally seeing the witnesses, will 
be able, by a critical examination of the testimony, to arrive at the 
same conclusion. 

The amount involved in the accounting is small, the decree being 
for only 33,309.30, a sum probably not greatly in excess of the tax- 
able costs, and, of course. much less than the expenses of the suit 
to either party. And we have not supposed this appeal was taken 
for the purpose of contesting the correctness of this party ular tind- 
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have given the number of cases resweated, and have shown the 
particular character of each case, the time required, etc. (Ree. 
140.) 

And John E. Sutter, the taveling salesman, says that /wo weeks 
before his deposition was taken he lost the order book, which would 
have thrown light upon the price received, as well as the number 
sold. (Ree., 255, Q. 19, 21.) In their athdavits in support of said 


petition they state: 


‘¢ That afhants’ firm (the defendants below) does not manutacture the 
tobac CW thus handled I> it, into ( lvars or other arth les, and in ho Wail pre 


pares it for tinal use by the public, and that the only profit realized in any 
way by afhant’s firm is simply the difference in the price at which they pur 
chase the tobacco and that at which they again sell it, exeept as hereinafter 
stated.”’ Phe exe eption relates to those instances where thev have re 


sweated tobacco for others tor hire. Rec., 401. 


But it is afterwards brought out on the cross-examination of 


John E. Sutter that the tirm does manufacture cigars (Rec., 259; 


C. Q. go): and their witness, Barger, says afterwards that they 
employ no less than sixty-five men in their cigar factory. (Rec., 


’ 
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One of the defendants below let it drop on his tirst deposition in 
the case that up to that ume—May 21, rs80—theyv had resweated 
+ four or tive hundred cases ~ (Rec. $2; Q. 50): vet, a vear after- 
ward, when the accounting was in progress, and though they had 
been resw eauing ever since, they tix, after the destruction of Victor 
Sutter's memoranda,the total number resweated at tive hundred and 
nine, of which sixty-one were resweated during the taking of the 
testimony on the accounting. From the foregoing instances the 
court will understand the difficulty, encountered in getting at the 
facts. 

Ifad the defendants below chosen to show from their books as 
they proposed in their petition and athdavits—the cost or price paid 


, 
; 


: : 1 } } : : : 
ror the tobacco, Case DV Case, and the enhanced price for which it 


was sold. it would have been an easv matter to have deducted the 
usual and ordinary mercantie profit, cost or expense of resweating, 


comparative benetits of old methods, etc.. and thus have arrived at 
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the actual proiit realized hy them to a cent, on eae hy and evel Yy Gao: 


but after we had traced from the order book of Siefert —which 


Wials fortunately not lost —al fev of the Casts whi h showed al ditler- 
CHCe between the buying price and selling jy! 1 i of tifteen aemal iohteen 


Cents per pound, I. Cog DUO and 7 2 per case of ,O0 } unds. Wwe were 


intormed that the cases frequently hy id a ID! Cale nur be rs, and that it 


Was impossible to tell from the books what the protit was. (Ree., 373, 


374. 375, 370, C. Q. 12 to 1s8.)) The master was thus obliged to 
ascertain the amount of the prot due to this invention over the old 


‘ 


methods, trom the atiirmative proots it) the record of the value ot 


the patented invention, and the extent the tobacco. is enhanced in 
value by it, rather than Dy 1 (hing the nece SSP deductions from 
the total amount of profit received on the tobacco resweated. Sul 
We believe, however, that although the method pursued by the 
Inaster Tht have Deer} attended With more labor, it won the whole 
the most satistiac Lory and positive mn character 
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form, the cigar may present a variegated apps iranice, as though 


made of different grades of tobacco, or two cigars made from the 
same leaf, will not be the same. If the color and quality of the 
tobacco does not run uniform throughout the case, part of it wall be 
tit for one purpose and part of it for another; part for one grade of 
cigars and part for another. [f the wrapper has an excess of gum, 
it imparts a disagreeable odor and taste to the cigar, and conse- 
quently can only be used for very inferior grades. If an otherwise 
good wrapper is spotted or streaked in color, or does not have its 
burning qualities properly developed, or 1s in other respects imper- 
fectly cured, it can on!y be used as a binder or filler. If the leaf has not 
sufficient pliability to be rolled as a wrapper around the cigar without 
breaking, or after being rolled if it would be broken by ordinary hand- 
ling of the cigar, then of course whatever the size of the leaf, or its 
quality in other respects, it is untit for use as a wrapper, and can only 
be used as a binder ora tiller. Upon the other hand, if the leaf be too 
elastic, and stret hv, on account of an excess of gum, when used as 
a wrapper it will be found to pucker and blister up when the cigar 
Is smoked. 

For these reasons it is essenual that tobacco, intended to be sold 
for use as cigar wrappers, be ive// cured, so that the quality and 
color will be as good and uniform throughout the whole case as 


possible: otherwise 1 p.art of ine case oft VV rappers wii have te) bye: 


i 
thrown out and used for binders or fillers. (Dep. Jacob Sutter, 
mec, $42, ©. ©. 24-81. ‘Dep. Hiller, Rec. 32, Q. 30. Dep. Eitel, 


Rec. 39. i 22 


The tobacco, however, ts ot nerally found ina very unequal con- 
dition after going through the first sweat, or natural fermentation, 
Which takes place in all tobacco shortly after it is harvested. A part 
of the case. perhaps, may be very well ured. and of fair color and qual- 


i . aie ¢ } . — ¢ | » +) » 2 . . , . oa 
iv While other parts of the same case will be poorly cured, varving in 
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quality and color, spotted and streaked. raw or rank in taste and 
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the produce! to the leat dealer ‘This seemsto be parti ulariv true 
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In) regard LO Pennsy Vania LODACCO, usually ct ( omparatively Heat \ and 


a UMtnh leaf. Some of the witnesses testified that nmotover twe ntv-five 
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per cent. of a case of wrappers. in the condition in) Whit lh oof COMCS 


from the producer, ts tit for actual use for wrappers of a cigar. One 


nel . 
of the defendants says: 
A case of tobacco contaims a vreat many mands, and a hand a reat 
© manv leaves, trom twenty to thirty, some hands more, aadlin those hands 
there are no two leaves altke,; every leat has a peculiarity about it, some are 
thin, some are this _. others are CPURTERTVIVV. cot hye rs Affe cry others aire wet ) 
Ree | Ol. i). 22. 

Phe effect of the patented apparatus upon the tobacco ts to ren- 
der the whole case throughout of a umform dark color, remove any 
excess of gum, and consequent disagreeable odors and taste, increase 
its phiability ana improve its qjibet a’ venerally -so much so, that nearly 
or quite the whole of the case is rendered tit for use as Wrappers, 
Phe detendant, Jacob Sutter, in his deposition, states that nine-tenths, 

- Or the whole of the case, may be used foo Wrappers attes being re’- 


. . es <4 , 
re sweated in the infringing apparatus. (Ree. S1, Q. 33 
Phe particular | rie of tobacco resweated by defendants in the 
é 


ants are engaged in the business of handing tobacco as it comes 


from the producer, 


4 O 


“Q.17. Prior to Mr. Robinson’s invention, or your first knowledge of 
his apparatus, did Vou ever know of any person Or Concer that was success: 
fully resweating tobacco, or did you ever, prior to that time, see any 
resweated tobacco, that would COMMPAare with that treated by Mr. Robinson's 
apparatus ? 

* i. No. [ had not seen any te bacco that would COM pare with Mr. 
Robinson’s resweated tobacco. I did not know of any firm that had suc- 


a ee 
CeSSTULIN resweated tobacco. 


*(. 18. How, at this time, could your house get along without Mr. 


Robinson's apparatus, and suppl e demands of the trade ? 
i i 
, ] } } + , . - \ ¢ , 
‘A. We could not get along without such a similar arrangement as 


: +} a } - i j : . .# 
that, and of course we could not suppiy any trade then, we had not it. 


QO. 26. With Mr. Robinson’s apparatus, how long does it take you to 
A ‘ 


. . . , , =: 
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treat the tobacco and to ive if tae mine NOTIN COLOT VOU SPORE OT: 


7} } } *-. I. } . ; ’ P } 
me > It All cd } nas upon the nature of the tobacco: trom four to twelve 


} } ] ? j ] : 7 . . say ' »? . 
“(). 27. In the old way, how long did it take to resweat it, and could 
‘ 
, “a " . _ ; oT : ' , 
vou, in the old way, give it the same fine, unttorm dark color vou speak of ? 


, Md 2 } ] 
Tm It took us to resweat a case of tobacco trom tour to five Weeks, and 


then Wwe (fi het h ive the uniform coors want | _ one «| many water Spots 
lett 
dia fe > ( i \ ? \\ - tne ft ram Ti Olly Way 1) thie Wilbtietl 
‘ 
lime 7 


ere sat 
4 
Jit } : ; , ; , 1 a 
} MISVIVa t, . W Pte L OFGINATIV Would 
- tT» . 
. . ‘ " ‘ a 
i it i} ? » Tis | T VW ’ he \ ‘ i\ SUPii > ay] rail a | 
’ 
,. 1 . 
rie ( (>] \\ { ‘ { a a Hers ° 


. } } 
é‘ | ; , ? ' ? 
{) ; i c> VW s VV ALi 6f c ryt Wav. DOW 
7 
" 
. + . ; , , > ?? 
\\ ‘N (>] { ‘Ul \‘ 1 ‘ EPPS L?a VU ‘ ‘ 
] , 
, 

oo . ® P ‘ . , ’ , a 
ri j { ~ f i _ oe ~ 


‘ 
{ T* | ~ ( .) it~ \ t ‘ ‘" (if. if i ist ()] I Ire] 
‘ } 4 
t throw r tb rs or filler- Re 
> >? 
»@ bd 
ae | i) if , ' ' —T h 
. y 4 y whates ' AOD 
| 
~ of i ; ~ 4 
4 
\ a > \" ~ A ‘ ig? 7 ,? \\ , , ‘' a7 
. > 
. > , _* ? 
~ . ‘ iN . ».7 a 
Ae [} os \ | rat .- t So 
‘ — * | ; . ° ’ ’ aX 
‘ . - 
. . 
, . . ij ¢ ps - . 
. » 
. > - I . b son @ . 
\ \ . : \| \ _ ‘ ; { he EEL oe, ° 
’ 
> > 


" (). 16. In the use of the I 
of the tobace oO, OF ANN part (y! 
“A. | believe not 
“O. 29. Waet o& 
paratus, upon the toba 
s A. It gives it a da 
“(). 18. What effect : ls the evenness ; reo color? 


. . ' . ; . ’ ‘vee 1] 
It vives enerall . evel. nice an t nerally 


paratus, a 
cigar wrapp 


Wi 


ers or fille 
és A. 


rS cents, 


42 


had been resweated in either of 


‘©. 27. After a case of tobacco 
these old methods, about what proportion of it would be fit tor wrap- 


pers ? 
‘A. Not much of it. , 
“Q. 28. Do youunderstand that these were substantially the methods in 


which dealers and manufacturers generally, who attempted to resweat to- 


bacco at all, did it previous to Robinson’s invention ? 

‘A. [| don’t know about others what experiments they’made. 
“(. 29. Priorto the time of the introduction of Robinson's apparatus, 
did you ever see any tobacco that had been what you would term success- 


fully resweated ? 


‘A. I did not. 

“©(). 30. As compared with tobacco resweated by Robinson's apparatus, 
what Wills the ( ondition ot fhe tobacco reswe; tec in the old methods you 
referred to, as regards the evenness and regularity of colors ? 
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and striped, and all kinds of colors.” (Rec., 38, 39, 40.) 
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‘C.Q. 20. Pliable? 
‘A, Yes, sir. 
“C.Q. 21. Effect upon the gum ? 
1. Ves, sr. 
“°C. @. 22. General improvement in the quality of the tobacco ? 
” (general Improvement of the Quanity of thy tobacco.’ Re 
19, 77 


rom the foregoing, it appears that in the condition the tobacco 
comes from the producer, but a very small portion of a case of the 
grade Known as “wrappers” can be used for wrappers, no two 
leaves being alike in general quality, color, gumminess, pliability, dry- 
ness, etc. The testimony shows that not over one-fourth of the 
whole case in this condition can be used for wrappers. And it also 
appears clearly, both by the testimony of complainants’ witnesses 
and of the defendants themselves, that after being resweated in the 
patented apparatus the color and quality becomes umform through- 
out the whole case, and that nearly the whole case may be used for 
wrappers. The defendant, Jacob Sutter, using the infringing form 
of the apparatus, says nine-tenths can be used. Rothschild, who 
uses the form shown in the patent, says it can all be used. Tiller 
says, all. Complainants’ witness, Ehiel, who tixes it lower than any 
of the others, says three-fourths to seven-eighths. After being thus 
resweated, not over one-tenth or one-fourth of the whole case at the 
utmost would have to be thrown out for binders and tillers. 

Although the evidence shows that the invention of Robinson gave 
to the trade the tirst and only really practical method of successfully 
resweating tobacco: still, pror to his invention, several ditferent 
means had been used, to some extent, by various 
for the purpose of, in some fashion, resweatin 
their tobacco. 

And it 1s, of «¢ ourse, the benetit (1 Ad itacre of the . itented Lp)- 
pat itus Over and above that of these ad methods that 1s the meas- 


ure of recovery. 
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more of acase of wrappers would have to be thrown out for binders 
and fillers after being resweated by the old dry-heat method than 
after being resweated in the Robinson apparatus, we were perhaps 
not entitled to insist upon a greater difference. The master, how- 
ever, Was even more conservative and fixed upon one-fourth of the 
case as the difference or gain in the proportion of the case that 
could be used for wrappers when resweated in the patented 
apparatus. 

We have already shown that the grade of tobacco resweated by 
the defendants below was exclusively wrappers, 7 ¢., the long 
leaves. 

Lhe difference m value between wrappers on the one hand and 
binders and fillers on the other, ts admitted by the defendant, ‘facob 
Sutter himself, to be at least ten cents per pound. 


*C.Q. 49. Just state briefly the average price of fillers. 
“A. About ten cents: ten to twelve cents, 
*C.Q. 50. The average price of binders ? 
‘*A. Fifteen cents, 
‘C. Q. 51. ‘The average price of wrappers ? 
‘ 
\. About twenty-five cents. Dep. J. Sutter, Rec., 142, 143. 


Some of the Witnesses make ra | ereater ditference. Rec., 39: Q. 
23.) The master, however, took defendants’ own statement. 

‘ Is lv lhe Aldtadi hy yr of ? minds Vi dd Case. 

The defendants admit it to average 400 pounds. 


i 


How many pounds ts there in a case ? 
‘A. They average four hundred pounds.’’ Dep. |. Sutter, Rec., 8o. 


Phe master took the average to be 399 pounds, probably arriv- 
Ing at this result from a computation of the weights of some or all 
of the twenty or more cases parucularized in the record. 
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for vourselt ? 
7A. Yes, sf. lbid., Rec... 14 
The date of the above Ce position Wiis muary 22, JSoh, but the 
the same witness said, in his original deposition (which was taken 
Mav 21, 1880). that up to 4a/ time they had resweated * fowr o7 
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The amount per case recetved by the defendants for the 51 cases re- 
sweated by them for others, 1s shown by the following: 

77 how much per ¢ se? 

‘‘ A. An average of $5.25 acase.’” (Dep. Jacob Sutter, Rec., 140. } 
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Hiller. Mr. Rothschild, called by us, swears to a use of Robinson's 
apparatus in the tub form for over two years, with the most com- 
plete success and without giving the tobacco any smell whatever. 
He used no ammonia or drug of any kind. Sve his deposition on 
the accounting. (Rec., 165, 169, 170. 

Foster & [lilson, one of the largest cigar manufacturing concerns 
in New York City, used the ammonta under Phillips’ directions, 
and gave it up, as, in their opinion, it injured the tobacco, and have 
used the identical infringing apparatus for nearly two years without 
ammonia. (Rec., 175.) 

The statement of Phillips himself, in his newspaper article, 
“that no chemicals need be used which he swore was true, would 
alone seem to be sutficient to set this ammonia theory at rest,which the 
defendants catch at as a possible means of enabling them to finally 


appropriate to themselves a portion of the profits and savings due 


to their infringement of complainants’ patent. 
Taken in connection with this statement of Phillips, which was 
published in the early part of July, 1879 (2 month or two after 


~* 


Robinson’s visit to New York, when he explained his invention to 
*hillips), it is a somewhat significant fact that when Phillips comes 
afterwards, for the purposes of this accounting, to attribute his late 
success In resweating tobacco to the use of ammonia, or the prepar- 
ALOry process, his success should appear to have just begun at the very 
time he adopted the apparatus the Sutters are using, containing the 
large body of water to regulate the temperature and moisture; and 
thus began his intringement ot Robinson’s invention. 
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After we had elicited this much on cross-examination from the 
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